United  States  Court  of  Appeals 

for  the 

District  of  Columbia  Circuit 


TRANSCRIPT  OF 
RECORD 


District  of  Colombia 

JANUARY  TER»f  1940. 

No.  7607 

SPECIAL  CALENDAR. 


JOSEPH  P.  Bl'RKE,  APPELLANT, 

i 

6>‘.  ! 

I 

AUSTIN  F.  CANFIELD,  Administrator  do  bonis  non, 
RICHARD  E.  WELLFORD  as  (jluardian  ad  litem,  and 
PETER  A.  TALTAVULL.  j 


APPEAL  FROM  THE  DISTRICT  COURT  Ojj*  THE  UNITED  STATES 
Foil  THE  DISTRICT  OF  COlJl’MRIA. 


APPENDIX  TO  APPELLANT’S  BRIEF  CONTAINING 
PRINTED  PARTS  OF  TRANSCRIPT  OF  RECORD. 


INDEX. 


Original  Print 

Petition  for  Letters  of  Administration _  1  3 

Letters  issued  June  26.  1935  _  5  5 

Inventory  of  Money  and  Debts  _ 6  6 

Inventory  of  Appraised  Personal  Estate _  7  6 

Petition  of  Dec.  30,  1935  to  sell  portion  of  appraised 

personal  estate  _  _  14  12 

Memo,  of  Register  of  Wilis  regarding  above  petition  _  16  14 

Petition  of  July  27,  1937  for  order  to  sell  certain  ap¬ 
praised  personal  estate _  18  15 

Memo,  of  Register  of  Wills  regarding  above  petition  _  20  17 

Order  of  Aug.  12,  1937  appointing  Guardian  ad  litem  _  23  18 

Administrator's  Statement  lor  Account,  Aug.  17,  1937  24  19 

Order  of  Oct.  11,  1937  enlarging  powers  of  Guardian 

ad  litem  _ _ 28  22 

Petition  of  Oct.  14,  1937  by  Guardian  ad  litem  for 

removal  of  Administrator _ _  29  23 

Answer  of  Administrator  opposing  removal  _  37  29 

Memo,  opinion  that  charges  of  petition  sufficiently 

definite  _  45  35 

Order  of  reference  to  Auditor  Dec.  23,  1937  _  46  36 

Report  of  Auditor  Feb.  1,  1939  *  -  _  72  37 

Objections  and  exceptions  by  Administrator  to  Au¬ 
ditor’s  Report  _ _  _  _  105  55 

Petition  of  Administrator  for  Instructions  Feb.  28. 

1939,  _  113  60 

Answer  of  Guardian  ad  litem  opposing  above  petition  117  63 

Supplement  to  above  petition  —  _ 120  66 

Purported  Findings  of  Fact  and  Conclusions  of  Law, 

June  30.  1939  152  70 

Administrator's  motion  for  withdrawal  or  striking  of 

above  _ -  169  84 

Further  petition  of  Administrator  for  instructions 

July  17,  1939  _  174  85 

Opposition  of  Guardian  ad  litem  to  above  _  177  87 

Order  of  Aug.  1,  1939  overruling  motion  for  with¬ 
drawal  or  striking  of  “Findings”  etc.  -  _  „  180  88 

Judgment  of  Aug.  1,  1939  ratifying  Auditor's  Report, 
removing  Administrator,  and  appointing  a  stranger 

as  Administrator  de  bonis  non  ..  .  _  181  89 

Motion  of  Aug.  7,  1939  by  Guardian  ad  litem  for 
assessments  against  removed  Administrator  .  183  90 

Answer  and  opposition  to  above _ _  194  92 

Purported  taxation  against  removed  Administrator  by 

Register  of  Wills,  Aug.  9.  1939  _ _ _  -  185  95 

Motion  of  removed  Administrator  to  set  aside  above  200  96 

Motion  for  new'  trial  or  other  relief  _  186  98 

Additional  motion  for  new  trial  etc.  with  request  for 

leave  to  file - 211  105 

Leave  to  file  above  denied -  233  110 

Order  of  Nov.  10,  1939  overruling  original  motion 

for  new  trial  _ _ _ —  _  _ _  229  110 

Order  of  Nov.  10.  1939  levying  assessments  against  re¬ 
moved  Administrator  _  230  111 


11 


INDEX  CONTINUED. 


Original  Print 

Order  of  Nov.  10.  1939  confirming  Register  of  Wills’ 
purported  taxation  except  as  to  two  items  ....  .  232  111 

Appeal  taken  Nov.  29.  1939  from  judgment  of  Aug.  1. 

1939  as  supplemented  Nov.  10,  1939  234  112 

Time  for  filing  record  on  appeal  extended  to  and 
including  March  15.  1940  244.253,526  112 

Order  of  Feb.  15.  1940  requiring  question  and  answer 
form  for  narrative  in  appellant's  designation  _  260  113 

Stipulation  of  Feb.  15.  1940  as  to  reporting  of  testi¬ 
mony  under  Federal  Rule  80a  261  113 

Assignments  of  error  or  points  on  appeal  -  262  114 

Order  of  March  21.  1940  settling  dispute  as  to  proceed¬ 
ings  on  July  24,  1939  527  115 

Proceedings  on  trial  designated  by  appellant,  as  modi¬ 
fied  by  insertion  of  question  and  answer  form  re¬ 
quired  by  appellees  263  116 

Witnesses  before  Auditor: 

Francis  J.  Collins  _ 1325  117 

John  T.  Meany  _  1486  124 

Ernest  C.  Lee  _ 1500  131 

Witnesses  before  Court: 

Joseph  P.  Burke  _  — _ _  543  141 

Annie  G.  Grahe  666  185 

Recalled  .  ..  _ 827  255 

George  Madison  McCauley  ...  __  _  850  210 

Raymond  Morris  Florence  __  _ 963  214 

Francis  J.  Collins  _ _ 730  222 

George  E.  Sullivan  _ 869  245 

Recalled  _  888  262 

Ernest  C.  Lee  -  __  _ _  305  258 

Victor  S.  Mersch  .  _  998  258 

Richard  E.  Wellford  _ _  912  267 

Proceedings  of  July  19.  1939  1053  268 

Proceedings  of  July  24.  1939  _  _  1053  268 

Order  of  Court  of  Appeals  permitting  printed  ap¬ 
pendix  to  appellant’s  brief,  in  lieu  of  printed  record  269 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 

JANUARY  TERM,  1940. 

No.  7607 

SPECIAL  CALENDAR. 


JOSEPH  P.  Bl'RKE,  APPELLANT, 

1'8. 

AUSTIN  F.  CANFIELD,  Administrator  de  bonis  non, 
RICHARD  E.  WELLFORD  as  Guardian  ad  litem,  and 
PETER  A.  TALTAVULL. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA. 


APPENDIX  TO  APPELLANT’S  BRIEF  CONTAINING 
PRINTED  PARTS  OF  TRANSCRIPT  OF  RECORD. 


1 


Endorsed:  Filed  Jun  18  1935.  Theodore  Cogswell, 
Register  of  Wills,  1).  C.  Clerk  of  Probate  Court. 


In  the  Supreme  Court  of  the  District  of 
Columbia 

Holding  a  Probate  Court. 

Xo.  48471. 
Administration. 


Estate  of 


T.  Taltavtu..  Deceased. 


Petition  for  Letters  of  Administration. 

To  the  Supreme  Court  of  the  District  of  Columbia, 

Holding  a  Probate  Court. 

The  petition  of  Joseph  P.  Burke  and  Annie  (4.  Grahe  (nee 
Burke)  respectfully  states: 

1.  They  are  both  citizens  of  the  United  States  and  resi¬ 
dents  of  the  District  of  Columbia,  and  llle  this  petition  as 
the  nearest  adult  relatives  of  Ellen  T.  Taltavull,  deceased. 
They  are  the  brother  and  sister,  respectively,  of  said  de¬ 
cedent. 

2.  Said  Ellen  T.  Taltavull,  late  a  citizen  of  the  United 
States  and  a  resident  of  the  District  of  Columbia,  the  place 
of  her  last  domicile,  departed  this  life,  intestate,  on  the  19th 
day  of  May,  1935,  leaving  surviving  her  the  following  named 
persons,  who  constitute  her  own  heirs  at  law  and  next  of 
kin : 

1.  Peter  Adolph  Taltavull,  born  November  16,  1917,  minor 
son  of  said  decedent,  address  3619-14th  Street,  X.  W., 
Washington,  D.  C. 

2.  William  Warren  Taltavull,  born  September  13,  1 920, 
minor  son  of  said  decedent,  address  361 9-1 4th  Street.  X.  W.. 
Washington,  D.  C. 

3.  Ann  Theresa  Taltavull,  born  September  27,  1922,  minor 
daughter  of  said  decedent,  address  3619-14th  Street,  X.  W., 
Washington,  D.  C. 

4.  Jean  Marie  Taltavull,  born  February  1,  1925,  minor 
daughter  of  said  decedent,  address  3619-1 4th  Street,  X.  W., 
Washington,  D.  C. 

5.  Marie  Gabriel  Taltavull,  born  October  3.  1927,  minor 
daughter  of  said  decedent,  address  3619-14th  Street,  X.  W., 
Washington,  D.  C. 
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Each  of  said  infant  heirs  at  law  and  next  of  kin  resides 
with  petitioner  Annie  G.  Urahe,  their  aunt  and  custodian, 
at  3(519-1 4th  Street,  X.  \\\ 

3.  Said  decedent  left  no  iast  will  and  testament  to  the 

best  of  petitioners'  knowledge,  information  and  be¬ 
ll  lief.  Petitioners  have  made  diligent  search  and  in¬ 
quiry  in  such  places  and  among  such  persons  as 

would  likelv  disclose  one  if  anv  such  existed. 

*  » 

4.  Said  decedent  left  real  estate  consisting  of  Lot  Go  in 
Square  28-7,  improved  by  brick  dwelling  i37t)  Spring  Load, 
Northwest,  of  the  assessed  value  of  $G594,  and  subject  to 
about  $3900  encumbrance. 

5.  Said  decedent  left  personal  estate  consisting  of: 


(a)  Pash  in  bank,  about  $1300. 

(b)  Life  insurance,  about  7)00. 

(c )  Building  association  stock,  about  450. 

(d)  Accounts  and  notes  receivable,  about  G00O. 

(c)  Miscellaneous  stock,  equipment,  vehicles, 

etc.  pertaining  to  undertaking  business  con¬ 
ducted  by  decedent,  about  2900. 


$11,350. 

Said  decedent  left  no  other  estate,  real,  personal  or  mixed, 
so  far  as  petitioners,  after  diligent  inquiry,  have  been  able 
to  learn,  unless  the  good  will  of  the  undertaking  business 
conducted  by  decedent  at  3G19-14th  Street,  Northwest  t^Lot 
92,  in  Square  2827)  be  deemed  an  asset,  the  fact  being  that 
the  said  premises  were  owned  jointly  by  decedent  and  pe¬ 
titioner  Annie  G.  Gralie,  and  consequently  the  site  upon 
which  such  undertaking  business  was  conducted  passed  ab¬ 
solutely  to  petitioner  Annie  G.  Gralie  upon  the  death  of 
said  decedent. 

G.  Said  decedent  left  debts,  including  funeral  expenses, 
and  consisting  principally  of  liabilities  incurred  in  the  con¬ 
duct  of  the  aforesaid  undertaking  business,  totaling  about 
$3,000. 

WHEREFORE,  the  premises  considered  petitioners 
pray : 

I.  That  process  issue  herein  to  such  persons  as  the  Court 
may  determine  appropriate  or  necessary. 

II.  That  a  guardian  ad  litem  be  appointed  to  represent 
the  infant  heirs  at  law  and  next  of  kin. 
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III.  That  letters  of  administration  be  issued  unto 
3  petitioner  Joseph  P.  Burke. 

IV.  For  such  other  and  further  relief  as  the  nature 
of  the  ease  may  require  and  to  the  Court  may  seem  proper. 

JOSEPH  P.  BURKE, 

AXX1E  G.  GRAHE, 

Petitioners. 

GEO.  E.  SULLIVAX, 

226  Woodward  Building, 

Attorney  for  Petitioners. 

District  of  Columbia,  to-wit: 

We,  Joseph  P.  Burke  and  Annie  G.  Gralie,  being  first 
duly  sworn,  on  oath  state,  that  we  have  read  the  foregoing 
and  annexed  petition  by  us  subscribed,  and  know  the  con¬ 
tents  thereof,  and  believe  the  facts  therein  stated  to  be  true. 

JOSEPH  P.  BURKE, 

AXXIE  G.  GRAHE. 


Subscribed  and  sworn  to  before  me  this  loth  dav  of  June, 
1935. 


XELLIE  L.  BURRER, 


( Seal ) 


X  of  ary  Public,  D.  C. 


Endorsement:  Petition  for  Letters  of  Administration. 
Filed  June  18,  1935.  Theodore  Cogswell,  Register  of  Wills, 
D.  C.  Clerk  of  Probate  Court. 


5  Memorandum:  Order  granting  Letters  of  Admin¬ 

istration  to  Joseph  P.  Burke,  June  18.  1935. 

Letters  of  Administration  issued  unto  Joseph  P.  Burke, 
June  26,  1935. 


6 


Supreme  Court  of  the  District  of  Columbia 
Holding  a  Probate  Court 

Inventory  of  Monev  and  Debts  Due  to  Deceased 


Money : 

Checking  account 
Savings  account 
Mutual  Building  Assn. 


$285.52 

1190.02 

444.83 


$1920.37 


Debts  Due  Decedent: 

Miscellaneous  funeral  bills,  good  and 
collectible  ($3342.06  thereof  now  col¬ 
lected).  totaling  $4058.06 

Miscellaneous  funeral  bills  of  doubt¬ 
ful  collectibility  1097.09  5155.15 

$7075.52 

Endorsed:  Filed  Oct.  17,  1935.  Theodore  Cogswell,  Reg¬ 
ister  of  Wills,  D.  C.,  Clerk  of  Probate  Court. 

7  Supreme  Court  of  the  District  of  Columbia 

Holding  Probate  Court 

Xo.  48,471 

We,  The  undersigned,  appointed  by  the  said  Court  to 
examine  and  appraise  the  personal  estate  of  Flllen  T.  Tal- 
tavull  late  of  the  District  of  Columbia,  deceased,  do  hereby 
certify  that  the  following  schedule  is  a  true  and  correct 
appraisement  of  said  estate  in  so  far  as  it  has  come  to 
our  knowledge,  a  return  of  which  we  have  made  to  the 
Court  of  even  date  herewith: 

P.  27849. 

At  14th  &  Spring  Road,  X.  W.  1st  floor  Front  room 
Business  furniture : 

3-Piece  suite,  settee,  rocker  and  arm  chair  20.00 

Iron  window  bench  5.00 

2  Torchieres,  2  palm  stands,  Anglo-Pcrsinn  rug 
and  pad  35.00 
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Reception  Hall 

Desk,  Windsor  side  chair,  rush  seat  ladder  back 
chair,  library  table,  tapestry  upholstered  arm 
chair,  2  floor  electroliers  and  pedestal  65.00 

Hall  and  room  size  rugs  and  pads  75.00 

Table  electrolier  and  ornaments  10.00 

Reception  Room 

Davenport  and  2  arm  chairs  50.00 

Occasional  chair,  rush  seat  ladder  back  chair,  book 
trough  table,  nest  of  3  tea  tables,  Klenzair,  maga¬ 
zine  rack,  tray  top  tea  table,  pedestal  smoking 
stand,  drum  table  and  davenport  table  50.00 

3-Unit  sectional  bookcase,  top  and  base  5.00 

Miscellaneous  books  10.00 


Amount  carried  forward,  $325.00 

8  $325.00 

Clock,  2  electroliers  and  ornaments  25.00 

Room  size  and  scatter  rugs  and  pads  75.00 

Basement 

Desk,  revolving  chair,  pedestal  and  tvpewriter 

tables  “  *  20.00 

Desk  light  2.00 

Double  mirrored  dour  wardrobe  10.00 

t’lieck  protector  10.00 

Adding  machine  (Todd)  3.50 

Typewriter  10.00 

2  Electric  fans  20.00 

Adult  caskets  587.40 

Baby  caskets  11.25 

Removal  basket  5.00 

2  Bed  spreads  4.00 

Blood  bottle  and  embalming  kits  10.00 

2  Sets  hard  wood  box  corners  3.00 

Box  corners  2.75 

Box  handles  #18  C.  P.  4.00 

Box  Handles  ir4166  6.00 

Box  lifts  2.25 

Box  screws  #226  1.25 

Candles  5.00 
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Casket  display  racks  (4)  20.00 

3  Casket  lamps  10.00 

1  Dozen  casket  organization  emblems  3.00 

1  Dozen  silver  casket  plates  ”44-2  9.00 

1  Dozen  silver  casket  plates  rr029  10.80 

Amount  carried  forward,  $1,195.20 

9  $1,195.20 

2  Dozen  wood  chairs  70.00 

2  Dozen  Wilton  carpet  chairs  50.00 

30  Assorted  chairs  10.00 

Child's  hoard  10.00 

Church  truck  *  15.00 

3  Couch  board  sets  15.00 

Plush  couch  board  sets  5.00 

4  Rose  quartz  Crucifixes  5.00 

1  Dozen  antique  silver  Crucifixes  9.00 

4  Crucifixes  with  Holy  Water  Fountain  4.00 

5  Last  Rites  Crucifixes  7.50 

1  Silver  and  1  bronze  Crucifix  d±800  4.00 

Crucifix  and  candlesticks  15.00 

2  Sets  Crucifix  and  candlesticks  40.00 

Crucifix  table  10.00 

2  Catafalques  40.00 

Display  truck  8.00 

2  Door  crepes  5.00 

2  Embalming  boards  20.00 

Embalming  table  20.00 

Flower  stands  for  baskets  (2  sets)  20.00 

Flower  racks  and  stands  22.50 

Flower  racks  7.00 

51  Bottles  fluid  (Aristocrat)  50.00 

13  Bottles  fluid  (Champion)  12.00 

8  Bottles  fluid  (Preservine)  6.00 

Amount  carried  forward.  $1,675.20 

10  $1,675.20 

55  Bottles  fluid  (Regal)  31.00 

37  Bottles  fluid  (Sterilol)  34.50 

Fluid  case  2.50 

1  Set  extension  handles  ir6241/*  Elco  and  Gold  8.50 
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4  Sets  extension  handles,  gun  metal  and  antique 


silver 

24.00 

1  Set  extension  handles,  bronze 

12.00 

Hamper  for  laundry 

1.00 

Set  indirect  lights 

12.50 

6  Palms 

9.00 

Pedestals 

5.00 

3  Casket  rugs 

10.00 

Slumber  robes,  rrll92,  —181,  —197 

7.50 

1  Suit 

6.00 

Thumb  screws  £226 

1.25 

2  Veils  for  casket 

12.00 

1932  Buick  Sedan 

484.00 

1932  Flexible  bodv  Buick  hearse 

800.00 

1931  G.  M.  C.  Truck 

150.00 

Amount  carried  forward 

$3,285.95 

11 

$3,285.95 

2d  floor  Bedroom  1 


Household  effects: 

Double  bed,  spring  and  bedding,  chest  of 
drawers,  bureau,  Windsor  side  chair,  day 
bed  and  bedding,  reclining  back  arm  chair,  2 
floor  electroliers,  cedar  chest  and  floor 
covering 

Contents  of  cedar  chest,  draperies  hanging 
window  draperies 

Banjo  clock 

Bedroom  2 

Twin  metal  beds,  springs  and  bedding,  chif¬ 
fonier,  ehifforobe,  side  chair,  floor  covering, 
ornament,  stool,  double  deck  table  and  shoe 
cabinet 


75.00 

40.00 

5.00 


50.00 


Bedroom  3 

4-Poster  bed,  spring  and  bedding,  dressing 
table  and  bench,  bureau,  telephone  table, 
desk,  willow  rocker  and  arm  chair,  Priscilla 
sewing  cabinet,  smokers  stand,  floor  electro¬ 
lier,  shoe  cabinet  and  2  rugs 


70.00 
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Hall 

Upholstered  arm  chair  and  electrolier  5.00 

Linen  closet 

Towels,  sheets,  wash  cloths,  pillow  cases,  com¬ 
forts,  hath  rugs,  hamper  and  contents, 
blankets,  3  suitcases  and  hand  bag  85.00 

1st  floor  Dinimr  room 

Suite,  dining  table,  sideboard,  serving  table, 
arm  and  side  chairs,  2  Windsor  side  chairs 
and  china  closet  50.00 

China,  glass  and  plated  ware  120.00 

Miscellaneous  table  linen  15.00 

Desk  5.00 

Mirror,  floor  electrolier,  clock  and  pictures  7.50 

Philco  radio  5.00 

Kitchen 

General  Fleet  rie  refrigerator  60.00 

Cabinet,  table,  2  metal  cupboards  and  utensils  215.00 

4  Porch  chairs  and  chest  10.00 


Amount  carried  forward,  $3,823.45 

12  $3,823.45 

Silverware 

6  Table  spoons  9.00 

8  Bouillon  spoons  10.00 

19  Teaspoons  19.00 

Butter  spear,  bouillon  spoon  and  pickle  fork  2.50 

Tomato  server  and  olive  spoon  3.00 

12  Coffee  spoons  6.00 

S  Forks  10.00 

2- Piece  carving  set  7.50 

12  Individual  butter  spreaders  9.00 

Ice  cream  knife  4.00 

12  Salad  forks  12.00 

2  Jelly  Knives  2.50 

8  Silver  mounted  knives  10.00 

Salad  fork  3.00 

2-Piece  carving  set  10.00 
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Plated  ware,  12  soup  spoons,  8  table  spoons,  24 
teaspoons,  14  butter  spreaders,  2  olive 
spoons,  14  dinner  knives  and  1")  forks,  7 
salad  forks,  2  butter  knives,  0  iced  tea 
spoons,  8  bouillon  spoons,  gravy  ladle  and 
sugar  scoop  12.50 

At  The  Register  of  Wills 
Cert.  No.  033901  for  25 
Cert.  No.  035456  for  15 

40  shares,  Capital  Stock, 

W 

Salt  Creek  Producers  Association,  Inc. 


Par  $10. 

Appraised  at  6-7/8  275.00 

P.  27849. 


TOTAL  $4,228.45 

13  Recapitulation 

Household  effects  $667.50 

Stocks  275.00 

Stock  and  fixtures  1,851.95 

Automobiles  1,434.00 


Total  $4,228.45 

Witness  our  hands  and  seals  this  10th  dav  of  September, 
A.  D.  1935. 

C.  J.  JAMES  (Seal) 


EDWIN  F.  MARQUES  (Seal) 
A  pp  raisers. 

District  of  Columbia,  to  icif: 

I,  the  undersigned,  Joseph  P.  Burke,  Administrator  of 
the  estate  of  Ellen  T.  Taltavull,  late  of  the  District  of  Co¬ 
lumbia,  deceased,  do  solemnly  swear  that  the  foregoing 
schedule  is  a  true  and  perfect  Inventory  of  the  Goods,  Chat¬ 
tels,  and  Personal  Estate  of  said  deceased,  except  money 
belonging  to,  and  debts  due,  the  deceased,  that  have  come 
to  my  hands  or  possession  at  the  time  of  the  making  thereof, 
and  that  what  hath  since,  or  shall  hereafter,  come  to  my 
hands  or  possession  I  will  return  an  additional  inventory 
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of;  that  I  know  of  no  concealment  of  any  part  of  the  de¬ 
ceased  estate  by  any  person  whatsoever,  and  that  if  I 
shall  hereafter  discover  any  concealment,  or  suspect  any 
to  he.  I  will  acquaint  the  Court  with  the  same. 

JOSEPH  P.  BURKE. 

Sworn  to  and  subscribed  before  me  this  1 6th  dav  of  Octo¬ 
ber,  a.  I).  1935. 

JANE  M.  MacIXERXEY 
Sot  ary  Public.  D.  C.  (Seal) 

Endorsement:  Inventory  of  tin*  Appraised  Personal 
Estate.  Filed  October  1”,  1935.  Theodore  Cogswell,  Regis¬ 
ter  of  Wills,  D.  0.  Clerk  of  Probate  Court. 

14  In  the  Supreme  Court  of  the  District  of  Columbia. 

Holding  a  Probate  Court. 


Adinn.  Xo.  48,471. 


Estate  of  Ellen 


T.  Taltavull.  Deceased. 


Petition  For  Authority  to  Sell  Portion  of  Appraised  Per¬ 
sonal  Estate  ('(instituting  Constantly  Depreciating 
Assets. 

The  petition  of  Joseph  P.  Burke,  Administrator,  hereto¬ 
fore  appointed  and  qualified  herein,  respectfully  states: 

1.  Included  in  tin*  appraised  personal  estate  herein  set 
forth  in  the  Return  of  the  official  appraisers,  duly  tiled 
herein,  are  certain  constantly  depreciating  assets,  listed  in 
said  Return,  as  follows: 

“Stock  and  fixtures,  $1,851.95" 

“Automobiles  1 ,434.00 ’  \ 

It  is,  accordingly,  in  the  interest  of  conservation  that  such 
items  of  personal  estate  should  be  promptly  sold,  and 
thereby  converted  into  cash  to  prevent  further  depreciation. 
Petitioner  has  an  opportunity  to  sell  the  said  items  at  this 
time  for  the  appraised  value  thereof  set  forth  in  said  Re¬ 
turn,  which  he  considers  the  full  value  thereof,  and  recom¬ 
mends  that  the  Court  authorize  such  sale,  the  proposed  pur¬ 
chaser  being  Mrs.  Annie  G.  Grahe,  sister  of  decedent. 
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2.  Decedent  left  debts,  including  funeral  expenses,  total¬ 
ing  about  $3,000. 


WHEREFORE,  the  premises  considered,  petitioner 
prays  an  appropriate  order  of  authorization  to  make 
private  sale  as  aforesaid  of  said  depreciating  items  of  per¬ 
sonal  estate. 


GEO.  E.  SULLIVAN 
Attorney  for  Petitioner. 


JOSEPH  P.  BURKE, 


Administrator. 


District  of  Columbia,  to  wit: 

15  1,  Joseph  P.  Burke,  being  lirst  duly  sworn,  depose 

and  say  that  i  am  the  Administrator  in  the  above 
Estate,  and  have  read  the  foregoing  and  annexed  Petition 
by  me  subscribed  in  such  capacity,  and  know  the  contents 
thereof,  and  verily  believe  the  facts  therein  stated  to  be 
t  rue. 

JOSEPH  P.  BURKE 

SUBSCRIBED  AND  SWORN  to  before  me  this  30th  day 
of  December,  1935. 

PERCY  C.  BRADY 

(Seal)  Notary  Public  I).  C. 

Endorsement:  Petition  for  Authority  to  sell  portion  of 
appraised  personal  estate  constituting  constantly  depreciat¬ 
ing  assets.  Filed  December  30,  1933.  Theodore  Cogswell, 
Register  of  Wills,  D.  C.  Clerk  of  Probate  Court.  (File 
stamp  cancelled  with  initials  V.S.M.). 
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16  Petition  Not  Presented  Withdrawn  VSM 

Notice. — Tliis  slip  must  be  filed  with  the  papers  in  the 
ease. 

Office  of  Register  of  Wills 
Clerk  of  the  Probate  Court 
Washington,  D.  C. 

December  30, 1935 

No.  48,471 

Estate  of  Ellen  T.  Taltavull,  Deceased 

Attorney  for  the  administrator  submits  an  order  to  sell 
stock  and  lixtures  of  decedent's  undertaking  business  and 
automobiles  used  therein,  at  not  less  than  the  appraised 
values. 

Petitioner  shows  that  the  stock  and  fixtures  were  ap¬ 
praised  at  $1,851.95,  and  automobiles  at  $1,434.00.  Peti¬ 
tioner  reports  that  he  has  an  opportunity  to  sell  these  assets 
to  a  sister  of  decedent  at  the  appraised  value,  which  lie  con¬ 
siders  the  full  value,  and  recommends  that  he  be  authorized 
to  make  the  sale. 

In  the  original  petition  for  administration,  the  premises 
at  which  the  said  business,  stock  and  fixtures  are  located 
were  shown  to  be  owned  jointly  by  decedent  and  a  sister, 
Annie  (J.  Gralie,  the  proposed  purchaser.  The  attorney  for 
the  administrator  urges  that  there  is  no  goodwill  to  be  sold 
in  view  of  the  fact  that  the  premises  are  not  available  for 
conduct  of  the  business  except  by  this  proposed  purchaser. 

He  suggests,  further,  that  the  appraised  values  are, 

17  ;  in  fact,  more  than  the  physical  assets  are  worth,  due 

to  depreciation,  and,  finally,  that  the  record  need  not 
show  a  value  received  for  goodwill  since  the  order  does  not 
purport  to  make  sale  of  any  goodwill. 

T^o  this  office  it  seems  that  the  business  should  be  sold  as 
an  entity  and  that  the  records  should  show  a  value  received 
for  both  physical  assets  and  goodwill. 

Decedent  died  May  19,  1935,  and  the  records  fail  to  dis¬ 
close  any  statements  of  the  income  and  outgo  for  the  con¬ 
tinuation  of  this  business  since  that  date.  Mr.  Sullivan, 
Attorney  for  the  estate,  states  that  the  Administratrix  has 
not  conducted  the  business  since  the  death  of  decedent.  It 


is  the  opinion  of  this  office,  however,  that  the  Administratrix 
is  liable  for  the  conduct  of  the  business  and  should  submit  a 
full  profit  and  loss  statement  of  the  business  down  to 
date  before  anv  effort  is  made  to  sell  the  same. 

This  office  therefore  does  not  recommend  the  approval  of 
this  order.  Mr.  Sullivan  will  present  the  order  and  explain 
the  situation  to  the  Court. 

Respectfully  submitted, 

THEODORE  COGSWELL 
Register  of  Wills,  Clerk  of 
the  Probate  Court. 

Endorsement:  Memorandum  of  Theodore  Cogswell, 

Register  of  Wills.  Dated  December  *10,  193'). 

18  Petition  of  Administrator  for  Order  to  Sell 
Certain  Appraised  Personal  Estate. 

The  petition  of  Joseph  1\  Burke,  Administrator  hereto¬ 
fore  appointed  and  qualified  herein,  respectfully  states: 

1.  At  the  time  of  the  death  of  decedent,  Ellen  T.  Talta- 
vull,  she  was  conducting  an  undertaking  business  at  3619 
14th  Street,  Northwest  (Lot  92,  Square  2827),  the  title  to 
which  real  estate  was  in  decedent  and  decedent's  sister 
Annie  G.  Gralie,  as  joint  tenants.  Accordingly,  on  May  19, 
1935,  the  date  of  decedent's  death,  the  title  to  the  real  estate 
upon  which  said  business  was  conducted  passed  to  said 
Annie  G.  Gralie. 

2.  The  net  income  from  said  undertaking  business  for 
t lie  period  from  January  1,  1935  to  May  19,  1935  amounted 
to  $938.88,  without  deducting  therefrom  the  rental  value  of 
said  real  estate  so  used  in  said  business  of  approximately 
$250  per  month,  and  also  without  deducting  the  value  of 
decedent's  services  performed  during  said  period.  De¬ 
cedent  had  acquired  said  business  on  March  29,  1934.  fol¬ 
lowing  the  death  of  her  husband,  W.  Warren  Taltavull,  and 
the  net  income  for  the  period  from  March  29,  1934  to  De¬ 
cember  31,  1934  had  amounted  to  $872.81.  without  deducting 
the  rental  value  of  said  premises  or  the  value  of  decedent's 
services.  Accordingly,  your  Administrator  did  not  feel 
justified  in  applying  to  the  Gourt  for  authorization  to  con¬ 
tinue  such  undertaking  business,  and  did  not  do  so,  because 
it  would  be  necessary  to  pay  the  rental  value  of  said  real 
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estate  to  the  surviving  joint  tenant,  Annie  G.  Grahe,  for 
the  period  occupied,  and  a  net  loss  would  thus  be  indicated 
on  the  basis  of  the  past. 

19  3.  As  appears  from  official  appraisement  tiled  here¬ 

in,  the  stock  and  fixtures  on  hand  at  time  of  decedent's 
death  in  connection  with  said  business  amounted  to  $1,- 
851.95,  and  the  automobiles  on  hand  to  $1,434.00,  totalling 
$3,285.95.  In  view  of  the  fact  that  said  total  sum  represents 
tin*  full  fair  value  of  such  personal  estate,  and  an  attempted 
public  sale  would  involve  expense  as  well  as  the  hazard  of 
possibly  not  realizing  such  total  sum,  your  Administrator, 
shortly  after  his  appointment,  obtained  from  said  Annie 
G.  Grahe  an  agreement  to  pay  the  said  total  sum  in  pur¬ 
chase  of  such  items  of  personal  estate,  paying  a  portion 
thereof,  from  time  to  time,  as  rental  until  the  entry  of  a 
formal  Court  order  of  authorization  or  ratification,  and 
paying  the  balance  upon  the  entry  of  such  order. 

4.  The  debts  left  by  decedent  have  been  paid. 

WHEREFORE,  the  premises  considered,  petitioner 
prays  that  an  appropriate  order  of  authorization  or  ratifica¬ 
tion  be  entered  covering  the  sale  to  Annie  G.  Grahe  of  the 
hereinbefore  mentioned  items  of  personal  estate  for  the 
total  appraised  values  thereof,  namely,  $3,285.95. 

JOSEPH  0.  BURKE. 

Administrator. 

GEO.  E.  SULLIVAN. 

220  Woodicard  Building 

Attorney  for  Administrator. 


District  of  Columbia,  to  wit : 

I,  Joseph  P.  Burke,  being  first  duly  sworn,  depose  and 
say  that  I  am  the  Administrator  of  the  above  Estate,  and 
have  read  the  foregoing  Petition  by  me  subscribed  in  such 
capacity,  and  know  the  contents  thereof,  and  verily  believe 
the  facts  therein  stated  to  be  true. 

1  JOSEPH  C.  BURKE. 

SUBSCRIBED  AND  SWORN  TO  before  me  this  27th 
day  of  Julv,  1937. 

»  I  •  7 

I 

(Seal) 


OSCAR  C.  MITCHELL, 
Notary  Public  D.  C. 
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Endorsement:  Petition  of  Administrator  for  Order  to 
sell  certain  Appraised  Personal  Estate.  Filed  July  27, 
1937.  Theodore  Cogswell,  Register  of  Wilis,  D.  C.  Clerk 
of  Probate  Court. 

20  Ex.  8 

Office  of  Register  of  Wills  and  Clerk  of  the  Probate  Court 

Washington,  D.  C. 

THEODORE  COGSWELL 
Register  and  Clerk 

August  12,  1937. 

In  re  Estate  of 

Ellen  T.  Taltavull,  deceased, 

Administration  Xo.  48,471. 

Mr.  Justice  Proctor: 

This  decedent  died  on  May  19,  193(5,  leaving*  surviving 
her  live  minor  children.  She  was  the  proprietor  of  an 
undertaking*  establishment  known  as  the  Taltavull  Funeral 
Home.  The  assets  of  said  funeral  home  were  appraised 
at  $1,831.9”)  for  the  stock  and  fixtures  and  $1,434.00  for 
automobiles,  or  a  total  of  $3,283.93.  The  inventory  of 
money  and  debts,  tiled  October  1(5,  1933,  shows  funeral  bills, 
good  and  collectible,  totalling*  $4,038.0(5,  and  miscellaneous 
bills  of  doubtful  collectibility  amounting*  to  $1,097.09,  or  a 
total  of  $3,133.13  for  funeral  bills. 

Although  an  accounting  of  this  estate  was  due  on  June 
2(5,  1936,  no  account  has  as  yet  been  tiled,  the  attorney  for 
1  lie  estate  having  secured  numerous  extensions  of  time.  A 
brother  of  the  decedent  is  tin*  duly  appointed  administrator. 

On  July  27,  1937,  the  administrator  tiled  a  petition  for 
sale  of  the  undertaking  business  to  one  Annie  G.  Gralie,  a 
sister  of  decedent,  for  the  sum  of  $3,283.93,  which  is  the 
appraised  value  of  the  stock  and  fixtures  and  automobiles. 
Petition  requests  that  sale  be  made  to  her  upon  the  basis  of 
certain  payments  made  by  her  as  ‘•rental"  and  paying  the 
balance  upon  the  entry  of  an  order  of  sale.  The  petition 
states  that  tin*  administrator  ditl  not  feel  justified  in  apply¬ 
ing  to  the  Court  for  authorization  to  continue  the  under 
taking  business,  because  it  would  be  necessary  to  pay  the 
rental  value  of  the  real  estate  to  the  surviving*  joint  owner 
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of  tile  real  estate,  Annie  G.  Gralie,  for  the  period  occupied, 
and  that  in  his  opinion,  a  net  loss  would  have  resulted. 
However,  the  fact  that  the  business  is  still  .n  operation 
would  appear  to  indicate  that  it  is  being  conducted  at  a 
profit,  It  appears  that  the  assets  of  this  estate  have  been 
used  bv  Annie  G.  Grahe  since  the  date  of  death  of  decedent 


in  the  conduct  of  a  funeral  business,  and  there  has  been  no 
accounting-  to  this  estate  for  the  conduct  of  said  business  or 
for  the  proceeds,  if  any,  thereof.  Mr.  Sullivan,  attorney  for 
the  estate,  contends  that  such  accounting  is  not  due,  since 
the  administrator  of  the  estate  did  not  actuallv  conduct  the 
business  himself.  In  view  of  the  fad  that  there  has  been  no 
accounting  of  the  business  or  of  this  estate,  it  is  impossible 
to  ascertain  what  prolit  has  accrued  to  this  estate  from  the 
unauthorized  use  of  the  business  by  Annie  G.  Grahe  (Mr. 
Sullivan  states  that  the  administrator  himself  authorized 
said  Annie  G.  Grahe  to  use  the  assets  of  this  estate 
21  in  conducting  the  business). 

It  is  the  opinion  of  this  office  that  a  full  and  com¬ 
plete  account  of  llu*  conduct  of  this  busines  should  be  filed, 
covering  the  full  period  from  date  of  death  of  the  decedent, 
and  furthermore,  that  the  business  should  not  be  sold  on  the 
basis  of  the  so  called  “’rental"  received  from  Annie  G. 
Grahe  and  the  balance  in  cash.  In  addition,  the  offer  does 
not  include  anything:  for  the  good  will  of  the  business.  This 
office  is  also  of  the  opinion  that  a  guardian  ad  litem  should 
be  appointed  by  the  Court  to  represent  the  interests  of  the 
live  minor  children  of  the  decedent  in  connection  with  tin* 
failure  of  the  administrator  to  administer  the  assets  of 
this  estate  so  far  as  the  conduct  of  the  funeral  business  is 


concerned. 


This  office  recommends  disapproval  of  the  order. 


THEODORE  GOG  SWELL 

Register  of  Wills. 

Endorsement :  Memorandum  of  Theodore  Oogswell, 

Register  of  Wills.  Dated  August  12,  1937. 

23  Order  a  )>  point  in  ft  Oitardian  ad  Litem 

Upon  consideration  of  the  petition  of  Joseph  I\  Burke, 
Administrator,  filed  herein  July  27.  1937.  it  is  by  the  Oourt, 
this  12th  day  of  August,  A.  D.  1937. 

ORDERED,  that  Richard  E.  Willford,  be,  and  he  is 
hereby,  appointed  guardian  ad  litem  for  the  infant  parties 
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in  interest  in  this  proceeding,  to  look  into,  and  report  to  the 
Court  concerning,  all  matters  pertinent  to  said  petition,  in¬ 
cluding  the  making  of  such  recommendations  as  such 
guardian  ad  litem  may  consider  appropriate. 

JAMES  M.  PROCTOR 

./  US  I 

Endorsement:  Order  appointing  (Juardian-Ad-Litem  in 
connection  with  petition  filed  July  27,  1937.  Filed  August 
12,  1937.  Theodore  Cogswell,  Register  of  Wills,  D.  C. 
Clerk  of  Probate  Court. 

24  Date  of  Death  May  19,  1935. 

ACCOUNT  OF  Joseph  P.  Burke,  Administrator  of 
Estate  of  Ellen  T.  Taltavull,  deceased. 

Letters  Issued  Assets  Disburse- 

June  26,  1935.  Received  ments 

Your  accountant  charges  himself  with 
the  following  receipts: 

From  decedent's  bank  account  (checking), 

AS&TCo.  285.52 

From  decedent's  bank  account  (savings), 

AS&TCo.  1190.02 

From  account  with  Mutual  Bldg.  Assn.  472.91 

Life  Insurance  (Knights  of  St.  Johns),  200.00 

“  “  (Ancient  Order  of 

Hibernians)  50.00 

Life  Insurance  (Prudential  Ins.  Co.)  401.52 

Refund  premium  on  canceled  fire  Ins.  104.02 

Internal  Revenue  refund,  15.S6 

Rentals  from  autos,  (autos  appr.  $1434.),  1273.53 

Rentals  from  1370  Spring  Rd.  X.  W. 

6/1/35  to  8/1/37,  ^  1225.10 

Dividends  on  40  sh.  Salt  Creek  Producers 
Assn.  Inc.,  8/1/35  to  6/15/37, 


76.S9 


•JO 


Collection  of  note  of  John 


Broderick, 


From  funeral  accounts: 

Margaret  M.  Harriman 
U.  S.  Soldiers'  Home 
Geo.  Win.  O'Brien 
Jas.  I).  Conwell 
Winifred  M.  Charles 
Mary  Ann  Reed 
Florence  F.  Edmonston 
Catherine  Watters 
Dennis  B.  Began 
Janies  B.  Green 
Deline  McLaughlin 
Rose  Heilman 
Mary  Barron 
Janies  S.  Porteli 
Joan  M.  Throckmorton 
Clarence  A.  Latchford 
Catherine  Henley 
Just ina  J.  Douglass 


J30.00 

18.50 

253.00 

95.00 

389.00 

267.00 

356.00 

39.76 

225.00 

591.00 

391.29 

391.30 
735.00 
100.00 

5.00 

26.00 

394.00 

332.00 


140.25 


4838.8.) 


TOTAL  CASH  RECEIPTS, 
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He  claims  credit  and  allowance  for 
the  Billowing  disbursements: 

Deposits.  Reg.  Wills  1).  C.,  $13-61 
A-  $25.10 

Legal  notices: 

Law  Reporter  Printing  Co. 

Evening  Star  Newspaper  Co. 

Dr.  Win.  F.  (ireanev,  physician. 

Asphalt  Grave  &  Vault  Co.,  services 
for  decedent  s  grave. 

Collector  of  Internal  Revenue,  income 
tax  for  vear  1935, 


D.  C.  Personal  Taxes: 
For  1936 
For  1937 


10274.47 

Assets  Disbr.rse- 
Received  ments 


38.71 

9.90 

8.00 

12.00 

55.00 

*» 

54.08 

47.12 


Ai»'.  Sec*.  &  r r.  (  o.,  note  of  decedent, 

I"  lank  M.  Biooui,  loan  to  decedent, 

iSt.  .John’s  College,  tuition  bill, 

Mdse*,  aeets.  ol  decedent: 

Lansburgh  cc  Bro. 

II edit  Co. 

I*’.  A.  Dodge 

Disbursements  for  1  ;J7()  Spring  KM.  X.  W.  ■ 
Mommy  payments  Mut.  Bid" 


Assn. 

960.00 

Beal  Fstate  taxes, 

188.32 

Water  rent. 

13.12 

L.  Adolph  Dennison  ,J  r. 
repairs 

301.00 

Percy  K.  Hardin",  repairs 

8.50 

Kdwni  1'..  hllelt,  Inc.,  repair 

S,  .j.Ui) 

Disbursements  for  biils  incurred  by 
decedent  lor  funeral  business: 


Miller  Casket  Co.  64.60 

D.  .J.  Harrison  Co.,  40.50 

C.  Manderiield  Xolie,  3.00 

Barnes-Boss  Co.,  17.85 

Parkway  Filling  Station,  45.30 
Moore  Hardware  Co.  4.76 

M.  3.  McCabe,  63.50 

Lewis  ( M.  45.00 

Federal  Funeral  Supply  Co.,  21.60 
X.  J.  Ave.  Garage  11.00 

St.  Rose  Technical  School,  25.00 
Fudertakers  Supply  Co.  24.70 
Bock  Creek  Cemetery,  35.00 

Cedar  Hill  Cemetery,  20.00 

Sacred  Heart  Church, 
advertisement  50.00 

T.  X.  Miller  Co.  Inc.  313.24 

National  Auto  Top  Co.  100.00 
National  Casket  Co.  552.00 

K ven in"  Star  Xewspaper  Co.,  47.42 


(carried  over)  1493.56 


511.70 

50.00 

20.00 


118.52 
1 85.54 
78.58 


i  -J  75.82 
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Assets  Disburse- 
Received  ments 


Disbursements  for  bills  re 
funeral  business: 


Brought  forward, 

1493.56 

Victor  Bella, 

45.11 

Coble  Casket  ( ’o. 

160.68 

Capital  Awning  Co., 

64.50 

Roy  OtTutt 

185.60 

Mt.  Olivet  Cemetery, 

240.00 

♦John  R.  Wright  ( ’<>., 

38.1  H) 

St.  Patrick's  Church, 

20.00 

Francis  C.  Collins,  com¬ 
mission  service  account, 

383.00 

2630.45 


George  E.  Sullivan,  legal  services  250.00 

Commission  t < >  administrator  5'/, 

Cash  Balance  lor  Distribution, 


10274.47  10274.47 

On  Hand,  Xot  Converted  to  Cash: 

Household  effects,  ap¬ 
praised  $667.50 

Stocks,  appraised  275.00 

Stocks  and  fixtures,  ap¬ 
praised  1 851 .95 

Automobiles,  appraised  1434.00 
(Last  two  items  covered 
in  pending  petition). 

Endorsement:  Statement  for  First  and  Final  Account  of 
♦Joseph  P.  Burke,  Administrator.  Filed  August  17,  1037. 
Theodore  Cogswell,  Register  of  Wills,  D.  C.  Clerk  of  Pro¬ 
bate  Court. 

28  Order 

Upon  consideration  of  the  report  of  Richard  E.  Wellford, 
Guardian  ad  litem  for  the  infant  parties  in  the  above-en¬ 
titled  cause,  and  it  appearing  to  the  Court  from  the  recom¬ 
mendations  made  by  the  Guardian  ad  litem  in  said  report 


1  licit  certain  action  should  be  taken  for  the  benefit  of  said 
infants,  it  is  by  the  Court  this  11th  day  of  October,  1937, 

ORDERED,  that  the  powers  granted  to  Richard  E.  Well- 
lord.  Guardian  ad  litem  in  tin  above  cause,  bv  order  of  this 
Court  In*,  and  the  same  hereby  are  enlarged,  and  said  Guar¬ 
dian  ad  litem  he,  and  hereby  is  authorized  and  empowered 
to  take  such  action  as  he  may  he  advised  for  the  protec¬ 
tion  of  the  interests  of  the  infant  parties  in  this  cause. 

By  the  Court: 

JAMES  M  PROCTOR 
,J  iisticc 

Endorsement:  Order  Enlarging  Powers  of  Guardian- 
Ad-Litem.  Filed  October  11,  1937.  Theodore  Cogswell, 
Register  of  Wills,  I).  C.  Clerk  of  Probate  Court. 

J9  i\  !iti<m  of  ( inardiau  ad  Lilcm  for  Removal 

of  Administrator 

Richard  E.  Weliford,  Guardian  ad  litem  for  the  infant 
parties  in  the  above-entitled  cause  respectfully  shows  to 
the  Court  as  follows: 

1.  That  petitioner  is  the  duly  appointed  Guardian  ad 
litem  for  Peter  Adolph  Taltavull,  William  Warren  Talta- 
vuil,  Ann  Theresa  Taltavull,  Jean  Marie  Taltavull  and 
Marie  Gabriel  Taltavull,  all  infants,  in  the  above-entitled 
cause. 

-.  That  Ellen  T.  Taltavull,  late  a  citizen  of  the  United 
Stales  and  resident  of  the  District  of  Columbia,  departed 
this  life,  intestate,  on  or  about  the  19th  day  of  May,  1935, 
and  left  surviving  her  the  above  named  infants  as  her  only 
heirs  at  law  and  next  of  kin. 

3.  That  the  decedent  at  the  time  of  her  death  owned  and 
operated  a  certain  business  located  at  3619  Fourteenth 
Street.  Northwest,  known  as  the  Taltavull  Funeral  Home. 
That  said  business  was  at  the  time  of  her  death  and  had 
been  long  prior  thereto  a  very  prosperous  and  going  con¬ 
cern. 

4.  That  short  1  v  after  Ellen  T.  Taltavull "s  death,  Mr. 
Joseph  P.  Burke  (the  present  Administrator)  and  Mrs. 
Annie  G.  Grahe,  brother  and  sister  of  the  decedent,  their 
counsel  and  Mr.  Francis  Collins,  present  manager  for 
Annie  G.  Grahe  and  formerly  manager  for  decedent,  met 
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at  the  funeral  home  and  held  a  conference  in  regard  to  the 
continued  operation  of  the  undertaking  business.  That 
there  was  an  agreement  reached  as  a  result  of  this  confer¬ 
ence  'that  Annie  (1.  drain*  would  continue  to  operate  the 
business.  That  Annie  d.  drain*  has  from  this  date  (which 
was  a  couple  of  days  after  decedent's  death)  to  the  present 
time  operated  said  business  as  sole  owner.  That  the  said 
Annie  (».  drain*  has  not  now  and  never  had  any  right,  title 
or  interest  to  said  business  but  on  or  about  May  2<>,  11)3.”), 
did  take  over  the  assets  of  tin*  decedent's  business,  includ¬ 
ing  the  good  will,  without  letters  of  administration 
30  or  any  order  of  Court  to  so  act,  and  from  the  afore¬ 
said  date  to  the  present  time  tin*  said  Annie  d.  drahe 
has  operated  said  business  under  the  name  of  Taltavuil 
Funeral  Home,  banking  all  receipts  in  her  own  name  and 
claiming  exclusive  ownership  thereof.  That  she  pays  50% 
of  the  profits  from  said  business  to  tin*  said  Francis  ( "ol- 
lins,  her  manager.  That  this  action  on  the  part  of  Annie 
G.  drahe  in  intermeddling  in  tin*  assets  of  the  decedent 
was  agreed  to  and  aided  bv  Joseph  P.  Burke,  her  brother 
(present  Administrator)  and  one  of  the  parties  to  the 
aforesaid  conference. 

That  in  furtherance  of  the  intermeddling  in  the  assets 
of  the  decedent  by  Annie  G.  drahe,  and  the  aiding  therein 
by  the  present  Administrator,  Joseph  I*.  Burke,  there  was 
on  June  IS,  11)35,  a  petition  for  administration  on  the  estate 
of  decedent  filed  in  this  cause  by  tlu*  said  Joseph  P.  Burke 
and  Annie  G.  Grain*,  brother  and  sister  of  decedent,  pray¬ 
ing  that  letters  of  administration  In*  granted  to  Joseph  P. 
Burke.  That  one  of  the  petitioners.  Annie  G.  Grahe,  was 
at  that  time  operating,  without  any  order  of  Court  or  law¬ 
ful  authority,  said  undertaking  business  as  sole  owner  and 
with  the  knowledge  and  consent  of  her  co-petitioner, 
Joseph  P.  Burke.  That  at  the  time  of  tlu*  filing  of  the  peti¬ 
tion  praying  that  letters  of  administration  be  granted  to 
Joseph  P.  Burke,  there  was  a  letter  written  by  counsel  for 
both  Mrs.  Grahe  and  Mr.  Burke,  recommending  that  said 
Burke  be  appointed  without  the  appointment  of  a  Guar¬ 
dian  ad  litem  for  the  infant  children.  That  said  petition 
for  administration  and  letter  of  petitioner's  counsel  is  re¬ 
ferred  to  for  more  particular  details. 

That  the  Court  on  the  same  day  and  date  of  the  filing  of 
the  aforesaid  petition  and  letter,  signed  an  order  appoint- 
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ing  the  said  Joseph  P.  Burke  as  Administrator  ol'  the  said 
decedent's  estate  and  fixed  his  undertaking  at  Fourteen 
Thousand  (.$14,000.00)  Dollars. 

That  the  said  Burke  qualified  as  said  Administrator  and 
letters  were  granted  to  him  on  the  20th  day  of  June,  10 JO. 

5.  That  1  he  Administrator,  Joseph  P.  Burke,  after  let¬ 
ters  of  administration  had  been  granted  to  him  on  the  es¬ 
tate  of  Ellon  T.  Taltavull,  made  no  effort  to  take  over  and 
run  the  business  of  decedent,  nor  did  he  petition  the 
31  Court  for  authority  so  to  do.  That  lie  left  all  <4*  the 
assets  of  the  business,  including  the  books  and  rec¬ 
ords,  in  the  hands  of  his  sister,  Annie  G.  Grahe,  who  was 
then  operating  said  business  and  failed  and  refused  to  peti¬ 
tion  the  Court  for  authority  to  operate  said  business  or 
for  instruction  in  regard  t  lie  ret  o.  That  tin*  business  wa.s 
at  that  time  a  prosperous  going  concern.  That  the  Admin¬ 
istrator  Joseph  P.  Burke,  in  furtherance  of  aiding  his  sis¬ 
ter,  the  said  Annie  0.  (irahe,  to  intermeddle  with  the  assets 
of  the  decedent,  did  enter  into  an  oral  agreement  with  the 
said  Annie  (J.  (irahe,  without  authority,  knowledge  or  con¬ 
sent  of  this  Court,  that  he  would  sell  to  her  the  stock,  lix- 
t u res,  automobiles,  etc.,  of  the  business  at  their  appraised 
value.  That  no  value  was  placed  by  said  Administrator  on 
the  good  will  of  said  business,  although  he  had  knowledge 
that  the  business  was  a  valuable  going  concern. 

f).  That  more  than  six  months  later  the  Administrator 
in  furtherance  of  his  actions  in  aiding  his  sister,  Annie  G. 
Grain*,  to  intermeddle  in  the  assets  of  the  decedent,  did  on 
the  30th  day  of  December,  1935.  present  to  the  Register  of 
Wills,  a  petition  for  the  sale  to  Annie  G.  Grahe,  his  sister, 
of  the  stock,  fixtures  and  automobiles,  assets  of  the  dece¬ 
dent,  for  their  appraised  value,  namely.  Three  Thousand 
Two  Hundred  Eightv-five  Dollars  ($3.2S5.95)  and  Xinety- 
five  Cents.  That  the  Administrator  in  said  petition  in¬ 
formed  the  Court  that  the  said  articles  were  constantly 
deprecating,  but  did  not  inform  the  Court  of  Ids  agreement 
with  bis  sister  to  sell  these  assets  to  her  at  their  appraised 
value,  nor  that  she  bad  used  said  assets  since  the  death 
of  decedent  on  May  19,  1935:  nor  did  said  Administrator 
inform  the  Court  in  said  petition  that  the  business  of  de¬ 
cedent  which  was  then  being  operated  by  his  sister,  Annie 
G.  Grahe.  without  lawful  authority,  but  with  his  consent 
and  knowledge,  showed  a  net  profit  of  approximately  Four 


Thousand  Seven  Hundred  Four  ($4,704.00)  Dollars  from 
May  10.  10*17)  (the  date  of  Mrs.  Taltavull's  death)  to  the 
time  of  the  lilinu-  of  said  j>et  it  ion.  although  t  ln*si‘  facts  were 
well  known  to  said  Administrator.  That  the  Register  of 
Wills  disapproved  of  said  sale  as  was  requested  in  said 
petition  and  so  stated  hi  a  memoran  him  filed  in  this  cause 
which  is  referred  to  herein  for  more  particular  details. 
That  said  petition,  after  tin*  Keuister  of  Wills’  memoran¬ 
dum  disapproving  of  same  was  tiled,  was  withdrawn 
32  and  never  tiled  in  this  cause.  That  a  copy  of  said 
petition  has  been  furnished  the  (Juardian  ad  litem  by 
counsel  for  the  Administrator  and  is  attached  hereto, 
marked  Exhibit  A  and  prayed  to  he  read  as  a  part  hereof. 

7.  That  the  Administrator  did  not  tile  his  account  within 
the  year  and  hy  request  of  his  counsel  was  granted  seven 
extensions.  That  no  other  action  was  taken  by  the  Ad¬ 
ministrator  to  take  over  tin*  business  beloniiin**;  to  the  de¬ 
ceased,  then  beinii'  operated  with  the  assets  of  decedent's 

estate,  without  lawful  authoritv  hv  his  sister,  the  said  Annie 

•  ■ 

(«.  (Irahe.  That  for  tin*  year  193(>,  the  business  of  the  de¬ 
cedent  heintr  operated  by  Annie  (5. (Irahe  without  lawful 
authority,  but  with  the  knowledge  of  the  Administrator, 
showed  a  net  profit  of  Sixteen  Thousand  Three  Hundred 
Sixty-nine  Dollars  ( $1  (>,3( >9..* >7) )  and  Tliirty-live  Cents.  That 
this  fact  was  never  called  to  the  attention  of  the  Court  by 
the  Administrator. 

Tllat  the  Administrator,  Joseph  P.  Burke,  in  furtherance 
of  his  efforts  to  assist  his  sister  to  intermeddle  in  the  assets 
of  the  decedent,  did  on  July  27.  Iff* ’>7,  more  than  two  years 
after  the  death  of  decedent,  ajrain  petition  the  Court  for  au¬ 
thority  to  sell  or  rat:fv  the  sale  of  the  same  assets  belonjr- 
inir  to  the  decedent’s  estate,  as  was  set  out  in  his  first  pe¬ 
tition,  which  was  withdrawn  and  is  set  out  herein  as  Ex¬ 
hibit  A. 

That  the  Administrator  informed  the  Court  in  said  pe¬ 
tition  that  the  net  income  from  said  business  from  January 
1,  1937)  to  May  19,  1937)  (the  date  of  Mrs.  Taltavull's  death) 
amounted  to  Nine  Hundred  Thirty-eijjht  Dollars  ( $93S.3G ) 
and  Thirty-six  Cents.  That  this  figure  of  net  income  is  in¬ 
correct  as  the  true  net  income  was  greatly  in  excess  of  this 
amount  and  was  known  bv  tin*  Administrator  to  be  incor¬ 
rect  at  the  time  said  petition  was  filed.  That  said  petition 
also  informs  the  Court  that  the  net  income  from  said  busi- 


ness  from  March  21),  19M4  (the  date  Mrs.  Taltavull  acquired 
said  business  from  her  husband)  to  December  Ml,  19M4  had 
amounted  to  Six  Hundred  Seventy-two  Dollars  ($(>72.81) 
and  Kijihty-one  Cents.  That  this  figure  of  net  income  was 
incorrect  as  the  true  net  income  was  greatly  in  excess  of 
this  amount  and  was  known  by  the  Administrator  to 
MM  be  incorrect  at  the  time  said  petition  was  tiled.  That 
tlu*  above  figures  are  alleged  by  the  Administrator 
not  to  include  any  value  of  decedent's  services,  nor  rent 
which  he  claimed  would  have  to  be  paid  to  Annie  (1.  Grahe, 
who  now  claims  title  to  the  real  estate  upon  which  said 
business  is  and  was  operated.  That  the  Administrator  in¬ 
forms  the  Court  that  based  on  the  aforesaid  net  income  and 
rent  to  he  paid,  lie  did  not  fool  justified  in  potitioninjr  the 
Court  for  authority  to  continue  tin*  business.  That  this 
statement  was  made  over  two  years  after  the  death  of  Mrs. 
Taltavull  and  during  this  entire  time  the  business  had  been 
conducted  unlawfully  by  Annie  G.  Grahe,  with  the  knowl¬ 
edge  of  the  Administrator  and  for  the  past  19  months,  from 
May  1!),  19M7)  to  December  Ml,  19M(5,  tin*  business  had  shown 
a  net  profit  of  over  Twenty-one  Thousand  ($21,000.00)  Dol¬ 
lars.  That  this  was  known  to  tin*  Administrator  at  the 
time  In*  tiled  said  petition  for  the  sale  of  tin*  assets  on  duly 
27,  19M7,  but  was  not  called  to  tin*  attention  of  this  Court. 

That  the  Register  of  Wills  disapproved  of  this  petition 
and  requested  the  appointment  of  a  Guardian  ad  litem  for 
the  infant  parties  aforesaid. 

That  the  Court  appointed  your  petitioner  as  Guardian 
ad  litem  in  this  cause. 

That  petitioner  is  informed  and  believes  and  expects  to 
prove  at  the  hearing  that  the  net  income  from  the  business 
for  the  year  19M7  will  be  equal,  if  not  in  excess,  of  19M(>. 

8.  That  on  the  17th  day  of  Auirust,  19M7,  five  days  after 
the  Court  appointed  your  petitioner  as  Guardian  ad  litem 
and  more  than  two  years  after  letters  had  been  granted  to 
the  Administrator,  he  filed  herein  what  purports  to  be  a 
first  and  final  account.  This  account  is  not  a  true  one,  as  it 
does  not  show  the  receipt  of  any  income  from  decedent's 
business,  known  and  operated  as  Taltavull  Funeral  Home, 
which  the  Administrator  knew  belonged  to  decedent's  es¬ 
tate  and  was  beinjr  operated  hv  his  sister,  Annie  G.  Grahe, 
since  the  death  of  decedent  and  that  the  net  income  had 
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amounted  to  over  Twenty  Thousand  ($20,000.00)  Dollars 
from  May  10.  1935  to  December  51.  193(>.  That  the  account 
shows  receipt  by  the  Administrator  of  One  Thousand  Two 
Hundred  Seventy-three  Dollars  ($1,273.55)  and 
54  Fi fly-i  hive  Cents,  as  rent  from  automobiles  which  is 
•apparently  mi  le:*  an  aiiavei.ion!  between  the  Admin¬ 
istrator  and  his  sister,  Annie  0.  (Ira ho,  to  permit  her  to 
continue  the  operation  of  decedent's  business  without  any 
authority  from  tills  ( ’ourt. 

9.  That  su'd  Administrator  has  failed  to  properly  safe¬ 
guard  tile  persona!  estate  of  said  deced  mt  in  that  he  not 
only ‘failed  t<>  petition  this  Court  for  authority  to  either 
sell  or  continue  decedent's  business,  but  lie  aided  his  sister, 
Annie  (i.  (train*,  in  ifettin.y;  possession  of  decedent  *s  business 
and  opera t i nsx  same  as  her  own,  both  before  mi  after  i  n¬ 
ters  of  administ  ration  had  been  granted  to  him. 

That  the  aforesaid  actions  of  the  Vdmin'strator  have 
caused  a  irroat  linancial  loss  i<;  this  estate,  and  the  infant 
heii>  at  law. 

That  on  account  of  tin*  misconduct  of  the*  Administrator 
as  aforesaid  he  should  be  removed  and  some  impartial  per¬ 
son  appointed  in  his  place  and  stead,  in  order  that  imme¬ 
diate  action  can  be  taken  against  the  said  Annie  (!.  Grain* 
and  such  other  person  or  persons  as  may  lx*  found  to  have 
intermeddled  in  tin*  decedent's  estate,  for  tin*  recovery  of 
d!  assets  rightfully  bel online;  to  said  estate. 

^TIKKKFOKK,  the  premises  considered,  your  petitioner 
ora  vs  : 


1.  That  a  rule  may  be  issued  in  this  cause  against  the 
said  .Joseph  I\  Gurko,  Administrator  herein,  commanding: 
him  to  appear  on  a  day  certain  and  show  cause,  if  any  he 
has,  wliv  he  should  not  be  removed  as  such  Administrator 


and  some  impartial  person  appointed  in  1 1 is  place  and  stead. 

2.  That  upon  boa  rin.tr  on  the  return  day  of  said  rule,  that 
the  Court  after  the  taking  of  testimony  on  the  issues  raised 
heroin,  sii*n  an  order  removin'*;  the  said  Joseph  P.  Bir.ke 
as  Administrator  and  appoint  some  impartial  person  in 
his  place  and  stead. 

3.  That  the  Court  refer  this  matter  to  the  Auditor  of 
tins  Court  for  a  complete  audit  of  the  books  and  records 
of  decedent's  business,  known  as  Taltavull  Funeral  Home. 


4.  For  sik'Ii  oilier  n ml  further  relief  as  to  the  Court 
;>o  may  seem  just  and  proper. 

RICHARD  E.  WELLFORD, 

Petitioner 

RICHARD  E.  WELLFORD, 

(inanfian  Ad  Lit  on 
IKK)  Chandler  Building 
Attorney  for  Petitioner 

District  of  Columbia,  ss: 

I  do  solemnly  swear  that  T  have  read  the  annexed  peti¬ 
tion  by  me  subscribed  and  know  the  contents  thereof;  that 
the  statements  of  fact  therein  made  as  upon  personal  knowl¬ 
edge  are  true  and  those  made  upon  information  and  belief, 
I  believe  to  oe  true. 

RICHARD  E.  WELLFORD 

Subscribed  and  sworn  to  before  me  this  14th  day  of  Oc¬ 
tober.  193/. 

THEODORE  COGSWELL 

11  cqister  of  II  ills,  D.  C, 

Endorsement :  Petition  of  Cuardian-Ad-Litem  for  removal 
of  Administrator.  Filed  October  14,  1937.  Theodore 
Cogswell.  Register  of  Wills.  I).  C.  Clerk  of  Probate  Court. 

37  Ansirrr  of  Administrator  to  Hide  Issued 

October  77.  1037. 

For  answer  to  the  rule  to  show  cause  issued  herein  Oc¬ 
tober  14.  1!)37.  .Joseph  P.  Burke,  Administrator  herein,  re¬ 
spectfully  states: 

1-2.  He  admits  the  averments  of  paragraphs  1  and  2  of 
petition  of  Richard  E.  Well  ford,  guardian  ad  litem,  tiled 
October  14,  1937. 

3.  He  admits  that  decedent  was,  up  to  the  time  of  her 
death  on  May  19.  193.").  and  since  March  29,  1934,  the  date 
of  death  of  decedent  *s  deceased  husband  W.  Warren  Tal- 
tavull.  operating  a  funeral  or  undertaking  business  in 
premises  3(519  14th  St.  X.  W.,  known  as  Lot  92,  in  Square 
2S27.  and  located  at  the  southeast  corner  of  14th  Street  and 
Spring  Road  X.  W.,  Washington,  D.  C.  He  further  says 
that  said  W.  Warren  Taltavull  had  operated  said  business 
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from  some  time  in  1923  up  to  his  said  death,  and  that  the 
place  was  called  Taltavull  Funeral  Home,  although  Peter 
A.  Taltavull,  the  Father  of  said  \V.  Warren  Taltavull,  also 
operated  another  and  much  older  funeral  or  undertaking 
business,  conducted  elsewhere  in  tilt'  City  of  Washington, 
I).  C.  and  also  known  as  Taltavull  Funeral  Home,  which 
older  business  has  been  continuously  conducted  to,  and  in¬ 
cluding,  the  present  time.  He  also  says  that  the  aforesaid 
place',  called  by  decedent  Ellen  T.  Taltavull  and  her  de¬ 
ceased  husband  as  Taltavull  Funeral  Home,  namely, 
3S  Lot  92  in  Square  2S27,  had  been  deeded  on  May  S, 
1923  by  Jessie  M.  Buckman  to  said  Ellen  T.  Talta¬ 
vull  and  her  sister  Annie  G.  Burke  (now  Gralie)  “in  fee 
simple  as  joint  tenants",  as  will  more  fully  appear  from 
deed,  recorded  June  1,  1923  in  Liber  4978,  folio  225  et  seq., 
Land  Records  1).  (\.  and  said  Ellen  T.  Taltavull  had  no 
leasehold  or  other  interest  in  said  place  after  her  said  death 


on  May  19.  1935.  So  far  as  respondent  has  been  able  to 
leant,  after  diligent  investigation,  the  undertaking  busi¬ 
ness  which  had  been  conducted  by  decedent  Ellen  T.  Tal¬ 
tavull  and  her  deceased  husband  was  not  either  a  prosper¬ 
ous  or  a  very  prosperous  one,  but  was  extremely  hazard¬ 
ous  and  speculative,  and  was  chiefly  dependent  upon  the 
place  of  business  aforesaid  for  business  prospects.  Such 
location  was  a  very  prominent  one,  at  the  intersection  of 
two  much-traveled  thoroughfares,  14th  Street  and  Spring 
Road.  It  had  been  established  for  a  funeral  or  undertak¬ 
ing  business  before  the  adoption,  on  January  21,  1926,  of 
Sec.  IV.  par.  17  of  the  1).  ( \  Zoning  Regulations  extending 
the  restrictions  against  a  funeral  or  undertaking  business 
so  ;»!•  to  prohibit  it  'even  in  a  first  commercial  zone  without 
certain  (usually  unobtainable)  consents:  so  that  the  real 
estate  had  acquired  a  special  non-conforming  use  privilege 
located  in  a  first  commercial  zone  strip,  abutting  an  ex¬ 
tensive  residentially  zoned  area,  and  thereby  affording  an 
opportunity  to  persons  in  such  residentially  zoned  area  to 
obtain  very  prompt  service  in  cases  of  death,  a  time  when 

it  is  well  known  that  the  bereaved  familv  alwavs  crave  the 

•  • 

earliest  possible  undertaking  service,  and,  consequently, 
prefer  to  patronize  the  nearest  undertaking  establishment. 

4.  TTe  admits  the  holding  of  a  conference  shortly  after 
the  death  of  Ellen  T.  Taltavull  at  the  aforesaid  place  of 
business,  but  says  that  all  that  occurred  at  that  conference 
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was  to  ask.  and  obtain,  legal  advice  from  Attorney  George 
E.  Sullivan,  who  had  been  called  in  by  this  respon- 
31)  dent  personally,  as  to  the  legal  requirements  con¬ 
cerning  any  further  conduct  of  the  business.  Mr. 
Sullivan’s  advice  was  that  the  conduct  of  a  decedent's  busi¬ 
ness  by  the  estate  of  a  decedent  required  a  special  show¬ 
ing  to,  and  special  order  by,  the  Probate  Court,  and  that, 
in  the  interim  until  it  could  be  ascertained  whether  such 
a  showing  could  be  made,  tin*  thing  to  do  was  to  have  any 
business  that  might  come  in  attended  to  in  regular  course 
as  if  no  death  had  occurred,  Mrs.  Grain*  as  owner  of  the 
real  estate  where  the  business  had  been  conducted  taking 
charge,  and  assuming  all  responsibility  and  jeopardy  dur¬ 
ing  such  interim,  yet  asserting  no  special  right  or  advan¬ 
tage  by  reason  thereof,  and  awaiting  further  developments. 
Mm  Sullivan  explained  that  this  course  was  important  and 
in  the  interest  of  everyone,  as  it  would  take  care  of  any 
eventuality.  Mrs.  Grain*  agreed  to  all  of  this,  and  has  at 
no  time  sought  to  intermeddle  in  the  assets  of  the  decedent 
or  been  aided  by  this  respondent  in  so  doing.  Respondent 
is  informed  that  Mrs.  Grahe  has  paid  Francis  J.  Collins 
for  his  services  as  manager,  funeral  director,  and  etn- 
balnier.  subject  to  24-hour  call  for  duty,  an  amount  equal 
to  ."»()'<  of  any  accruing  profits.  Respondent  had  nothing 
to  do  with  the  making  of  such  arrangement,  and  is  not 
advised  as  to  when  it  began,  but  cannot  say  that  such  ar¬ 
rangement  was  unreasonable,  in  view  of  the  extraordinary 
service  exacted  of  said  Collins,  and  his  experience  in  con¬ 
nection  with  tin*  business  during  a  period  of  about  seven 
years,  and  the  further  fact  that  his  personality  as  man¬ 
ager  had  played  such  a  prominent  part  for  a  number  of 
years  that  the  loss  of  his  services  at  that  stage  would  have 
doubtless  made  necessary  the  closing  of  the  doors. 

Tie  says  the  averments  of  tin*  second  sub-paragraph  of 
paragraph  4  of  said  petition  constitute  a  tissue  of  false¬ 
hoods  interwoven  with  certain  record  facts.  There  has 
been  no  intermeddling,  nor  any  aiding  by  this  respondent 
in  any  intermeddling.  Respondent  had  nothing  to  do  with, 
and  was  not  even  apprised  of.  the  recommendation  by 
counsel  as  to  lack  of  necessity  for  a  guardian  ad 
40  lifcw.  Respondent  believes  that  the  letter  consti¬ 
tuted  a  frank  and  honest  personal  statement  about 
respondent  in  response  to  inquiry  by  a  deputy  Register  of 


"Wills,  and  made  in  the  light  of  counsel's  intimate  knowl¬ 
edge  of  respondent's  integrity,  and  respondent's  linn  pur¬ 
pose  and  intent  to  do  everything  possible  for  the  benefit 
of  the  children  of  Ellen  T.  Taltavull,  without  the  slightest 
leaning  whatever  in  favor  of  Mrs.  Grahe  as  against  their 
interests,  or  any  desire  on  her  part  to  be  favored  in  any 
way.  Respondent  admits  the  signing  of  an  order  for  his 
appointment  as  Administrator  on  June  18,  1935,  and  his 
subsequent  qualification  and  the  issuance  of  letters  of  ad¬ 
ministration  to  him  on  June  2(5,  1935  (not  193(5  as  errone¬ 
ously  stated  in  the  pending  petition  of  the  guardian  ad 
lit  cm). 

5.  During  the  month  succeeding  his  qualification  as  Ad¬ 
ministrator,  respondent  completed  an  investigation  which 
convinced  him  of  the*  non-existence  of  anv  good  will,  be- 
cause  (1)  the  place  of  business  (in  which  decedent's  estate 
had  ho  leasehold  or  title)  was  indispensable  to  any  good 
will,  (2)  the  amount  of  business  which  could  be  obtained 
was  wholly  speculative,  as  it  was  entirely  dependent  upon 
whether  any,  and,  if  so,  how  many,  persons  inclined  to  send 
their  business  would  aetnally  have  deaths  in  their  families 
during  a  particular  period,  and  (3)  the  necessary  expenses 
incident  to  being  prepared  to  receive  and  take  care  of  pos- 
sibie  business  were  by  no  means  speculative,  but  actual, 
and  would  aggregate  in  excess  of  $1000  per  month.  Fur¬ 
thermore,  the  income  tax  return  filed  by  decedent  Ellen  T. 
Taltavuii  for  the  period  of  Marc:.  2'.‘,  1934  to  December  31, 
1934  showed  business  expenditures  of  $18,035.18,  and  a 
not  business  return  of  only  $(572.81,  with  no  inclusion  in 
the  expenditures  of  anything  for  rental  value  of  the  place 
<4*  business,  which  was  in  excess  of  $250  pot*  month.  Re¬ 
spondent  eorsulb  d  counsel,  at  1  was  addled  that  there 
was  no  basis  or  warrant  for  petitioning  the  Court 
41  for  authority  to  conduct  the  funeral  or  undertaking 
business.  Tie  was  further  advised  by  counsel  that 
respondent  should  so  inform  Mrs.  Grahe,  and,  if  possible, 
make  a  tentative  arrangement  with  her  to  purchase  the 
stock  and  fixtures  at  the  appraisal  figures,  because  the 
appraisers  had  placed  figures  thereon  which  were  at  the 
maximum,  those  placed  upon  the  stock  being  figures  at 
which  anyone  could  buy  the  stock  wholesale.  Respondent 
acted  in  accordance  with  such  advice,  and,  since  the  account 
books  had  been  left  with  Mrs.  Grahe  in  the  first  instance, 
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Ik*  saw  no  occasion  for  taking  them  from  her  then.  Re¬ 
spondent,  however,  continued  to  consider  the  account  books 
down  to  the  death  of  Ellen  T.  Taltavull  as  belonging  to 
himself  as  Administrator,  but  as  having  no  right  or  inter¬ 
est  in,  or  liability  for,  any  business  transacted  after  such 
death,  or  the  account  books  kept  in  connection  with  the 
latter.  Respondent  denies  each  and  every  averment  of 


paragraph  5  of  the  pending  petition  which  is  at  variance 
with  any  of  the  foregoing. 

G.  lie  admits  the  presentation  to  the  Register  of  Wills 
1).  0.  on  December  30,  1935  of  petition,  of  which  copy  is 
annexed  to  the  pending  petition  of  the  guardian  ad 


litem  marked  “Exhibit  A", 


copy 


fur¬ 


nished  the  guardian  ad  litem  by  respondent’s  counsel,  and 
respondent  respectfully  refers  to  said  first-named  peti¬ 
tion,  rather  than  to  paragraph  G  of  the  pending  petition, 
for  what  is  contained  in  said  first-named  petition.  The 
Register  of  Wills  criticized  said  first-named  petition,  be¬ 


cause  it  did  not  treat  the  decedent’s  estate  as  having 


a 


business  good  will  and  deal  with  it  in  some  manner,  where¬ 


upon  counsel  for  respondent  asked,  and  obtained,  leave  to 
withhold  the  filing  of  such  petition,  in  order  to  present,  at 
a  later  time,  a  new  petition  which  would  be  enlarged  so  as 
to  make  an  explanation  regarding  such  supposed  good 
will.  Respondent  denies  all  the  averments  of  paragraph  6 
of  the  pending  petition  at  variance  with  the  forego- 
42  ing,  and  further  denies  knowledge  respecting  net 
profit,  if  any,  from  the  operation  of  the  funeral  or 
undertaking  business  by  Mrs.  Grahe  from  May  19,  1935 
to  December  30,  1935,  and  also  denies  the  relevancy  or  ma- 


terialitv  of  such  matter,  but,  if  deemed  bv  the  Court  to  be 

relevant  or  material,  calls  for  strict  proof. 

7.  Respondent  does  not  deny  the  obtaining  of  certain 

extensions  of  time  by  his  counsel,  as  appears  of  record, 

but  savs  that  all  of  the  same  were  necessitated  bv  demands 
•  • 

upon  such  counsel,  and  not  at  this  respondent’s  request. 
Tie  admits  the  filing  of  petition  herein  of  July  27,  1937,  and 
respectfully  refers  to  said  petition  for  what  is  contained 
in  it.  He  denies  all  charges  of  intermeddling  contained  in 
paragraph  7  of  the  pending  petition  of  the  guardian  ad 
litem,  and  also  denies  all  charges  of  concealment.  Respon¬ 
dent  is  without  knowledge  of  the  alleged  net  profit  for  the 
year  1936,  and,  if  material,  as  to  either  fact  or  knowledge, 


calls  for  strict  proof,  lie  further  denies  the  averments 
that  respondent  knew  the  true  income  from  January  1,  1935 
to  May  19,  1935,  and  from  March  29,  1934  to  December  31, 
1934.  respectively,  or  either  thereof,  to  be  “greatly  m  cx_ 
cess"  of  the  respective  amounts  stated  in  respondent’s 
petition  of  July  27,  1937,  and  he  also  denies  the  guardian 
od  li fmi  ’>•  averments  as  to  such  excess.  Respondent  is  also 
without  knowledge  of  the  alleged  net  profit  from  May  19, 
1935  to  December  31,  1930,  and,  if  material,  as  to  either 
fact  or  knowledge,  calls  for  strict  proof.  He  is  without 
knowledge  of  what  net  income  has  been,  or  may  be,  derived 
by  51  rs.  Grahe  from  the  funeral  or  undertaking  business 
for  the  year  1937.  and,  if  material,  calls  for  strict  proof. 
Respondent  further  says  that,  if  Mrs.  Grahe  has  realized 
a  net  profit  during  any  period,  that  fact,  and  the  amount 
thereof,  was  wholly  dependent  upon  the  number  of  persons 
happening  to  die  whose  remains  also  happened  to  be  en¬ 
trusted  to  the  establishment  conducted  bv  her,  and  that  this 
respondent  had  no  way  of  knowing  in  advance  the 
43  number  of  such  persons,  either  in  detail  or  approx¬ 
imately,  nor  did  Mrs.  Grahe,  and  that  she  would 

have  sustained  a  verv  heavv  loss  had  the  number  of  such 

•  » 

persons  been  few,  a  matter  over  which  neither  this  re¬ 
spondent  nor  Mrs.  Grahe  had  any  control. 

S.  Respondent  admits  the  filing  with  the  Register  of 

WilD  D.  (’.  of  a  statement  for  an  Account  on  August  17, 

1937.  but  lie  denies  that  it  is  hot  a  true  one  in  any  respect 

or  aspect.  He  admits  that  such  statement  for  an  Account 

carries  an  item  of  receipt  of  $1,273.53  from  Mrs.  Grahe 

for  rent  of  certain  automobiles,  and  further  says  that  both 

fhe  Register  of  Wills  and  the  Justice  who  appointed  the 

guardian  od  I  if  mi  were  definitelv  informed  thereof  bv  re- 

•  * 

spondent’s  counsel,  including  such  precise  figure,  in  ad¬ 
vance  of  the  appointment  of  such  guardian  od  litem.  Re¬ 
spondent  denies  the  other  averments  of  paragraph  8  of  the 
pending  petition  by  the  guardian  ad  litem .  most  of  which 
averments  constitute  mere  repetition  of  charges  and  in¬ 
sinuations  against  respondent  made  in  earlier  paragraphs 
of  said  petition. 

9.  Respondent  denies  all  the  averments  of  paragraph  9 
of  the  pending  petition  of  the  guardian  ad  litem. 

10.  Further  answering,  respondent  says  that  the  pend¬ 
ing  petition  of  the  guardian  ad  litem  is  lacking  in  that  pre- 
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vision  and  definiteness  requisite  and  essential  to  specific 
charges  and  issues  as  to  revocation  of  letters  of  adminis¬ 
tration  or  removal  of  an  Administrator,  and  respondent 
submits  that,  in  lieu  of  the  vague  and  general  charges  and 
insinuations  and  reptitions  thereof,  against  this  respon¬ 
dent,  tlie  guardian  ad  litem  should  be  required  to  file  a 
proper  petition  limited  to  specific  averments  of  issuable 
facts. 

And,  having  fully  answered,  respondent  prays  that  the 
aforesaid  petition  may  be  stricken  out  or  dismissed;  or, 
in  the  absence  thereof,  that  respondent  may  be  ac- 
44  corded  a  full  and  complete  trial  upon  all  charges 
made  in  said  petition. 

JOSEPH  P.  BURKE, 
Administrator. 

GEO.  E.  SULLIVAN 
*226  Woodward  Building 
Attorney  for  Administrator. 


District  of  Columbia,  to  wit: 

I,  Joseph  P.  Burke,  being  first  duly  sworn,  depose  and 
say  that  I  have  read  the  foregoing  Answer  by  me  sub¬ 
scribed,  and  know  the  contents  thereof,  and  that  I  verilv 
believe  the  facts  therein  stated  to  be  true. 


JOSEPH  P.  BURKE. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Oc¬ 
tober,  1937. 

OSCAR  C  MITCHELL 
Notary  Public ,  D.  C. 


Endorsement:  Answer  of  Administrator  to  Rule  issued 
October  14,  1937.  Filed  November  1,  1937.  Theodore 
Cogswell,  Register  of  Wills,  D.  C.  Clerk  of  Probate  Court. 


I  think  that  the  petition  sets  forth  with  sufficient 
45  definiteness  the  acts  of  intermeddling  charged.  The 
issues  of  fact  raised  by  the  answers  will  have  to  be 
disposed  of  by  testimony  before  the  Court  or  on  a  reference 
to  a  Special  Master,  the  latter  course  preferably. 

BAILEY, 

J. 


c 
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Endorsement:  Memorandum  of  Mr.  Justice  Bailey. 
Filed  November  30,  1937.  Theodore  Cogswell,  Register 
of  Wills.  1).  C.  Clerk  of  Probate  Court. 

46  Order 

This  cause  coming  on  for  hearing  on  the  petition  of  the 
Guardian  ad  litem  for  removal  of  the  Administrator, 
Joseph  P.  Burke,  the  rule  to  show  cause  issued  thereon  and 
the  answer  of  the  respondent  thereto,  and  it  appearing  to 
the  Court  that  before  testimony  is  heard  by  the  Court  upon 
the  issues  raised  by  said  petition  and  answer  thereto,  that 
an  audit  should  be  made  of  the  books  and  records  pertain¬ 
ing  to  the  undertaking  business  conducted  at  3619  Four¬ 
teenth  Street,  Northwest,  Washington,  1>.  C,  known  as  Tal- 
tavnil  Funeral  Home,  it  is,  therefore,  by  the  Court  this 
23rd  day  of  December,  1937, 

Ordered,  that  this  cause  be  and  the  same  herebv  is  re- 

• 

fem‘d  to  the  Auditor  of  this  Court,  with  directions  that 
he  make  a  complete  audit  of  the  undertaking  business  op¬ 
erated  at  3619  Fourteenth  Street,  Northwest,  known  and 
operated  as  Taltavull  Funeral  Home,  for  the  years  1933, 
1934,  1935.  1936  and  1937,  and  state  the  account  of  said 
business,  showing  the  profit  or  loss  from  its  operation  dur¬ 
ing  the  aforesaid  years,  and  file  in  this  cause  his  report 
and  finding  of  fact  in  regard  to  the  profit  or  loss  of  said 
business  for  the  aforesaid  rears. 

47  By  the  Court : 

JENNINGS  BAILEY 

Justice. 

To  the  foregoing  order,  the  Administrator  objects  and 
excepts  upon  the  several  grounds  set  forth  in  paper  of  ob¬ 
jections  filed  December  20,  1937. 

JENNINGS  BAILEY 

J  list  ice. 

Endorsement :  Order  referring  cause  to  Auditor.  Filed 
December  23,  1937.  Theodore  Cogswell,  Register  of  Wills, 
D.  C.  Clerk  of  Probate  Court. 


7*2  Report  of  the  Auditor 

To  tilt'  District  Court  of  the  United  States  for  the 
District  of  Columbia : 


The  Auditor,  to  whom  the  above-entitled  case  was  re¬ 
ferred,  by  order  of  December  23,  1 D37,  hereinafter  set  forth, 
respectfully  reports,  as  follows: 

1.  Upon  consideration  of  the  petition  of  Joseph  P.  Burke, 
administrator  of  the  estate  of  Ellen  T.  Taltavull,  deceased, 
for  an  order  to  sell  certain  appraised  personal  estate,  (filed 
herein  on  duly  27.  7 .9.97.  the  Court,  on  August  72.  7.9.97.  ap¬ 
pointed  Richard  K.  Wellford  “guardian  ad  litem  for  the 
infant  parties  in  interest  in  this  proceeding,  to  look  into  and 
report  to  the  Court  concerning  all  matters  pertinent  to  said 
petition,  including  the  making  of  such  recommendations  as 
such  guardian  ad  litem  may  consider  appropriate.” 

2.  On  October  7  7.  7.9.97.  Mr.  Wellford,  as  such  guardian 
ad  litem,  filed  a  report  herein  with  recommendations:  and 
upon  consideration  of  said  report,  the  Court,  on  that  date, 
made  an  order  enlarging  the  powers  granted  to  Mr.  Well¬ 
ford,  to  authorize  and  empower  him  “to  take  such  action 
as  he  may  be  advised  for  the  protection  of  the  interests  of 

the  infant  parties  in  this  cause". 


73  3.  On  October  li.  Mr.  Wellford.  as  such 

guardian  ad  litem,  filed  a  petition  herein,  praying  the 
Court  to  sign  an  order  removing  said  Joseph  P.  Burke  as 
administrator  of  the  estate  of  said  Ellen  T.  Taltavull,  de¬ 
ceased,  and  to  refer  this  matter  to  the  Auditor  for  a  com¬ 
plete  audit  of  the  books  and  records  of  decedent's  business, 
known  as  Taltavull  Funeral  Home.  Upon  consideration  of 
said  petition,  the  Court,  on  the  same  day,  issued  a  rule 
against  said  Joseph  P.  Burke,  requiring  him  to  show  cause 
why  he  should  not  be  removed  as  such  administrator;  and 
on  November  1,  1937,  said  Burke  filed  an  an  steer  to  said 
rule,  denying  the  charges  of  intermeddling  made  in  said 
petition  against  him  and  his  sister,  Annie  G.  Grahe. 

4.  On  November  30.  7.9.97.  the  Court  filed  a  memorandum 
in  the  case,  reading  as  follows: 


“I  think  that  the  petition  sets  forth  with  sufficient  def- 
niteness  the  acts  of  intermeddling  charged.  The  issues  of 
fact  raised  by  the  answer  will  have  to  be  disposed  of  by 
testimony  before  the  Court  or  on  a  reference  to  a  Special 
Master,  the  latter  course  preferably." 


5.  Thereafter,  the  Court  entered  said  order  of  December 
23.  1937.  which  reads  as  follows : 

“This  cause  coming  on  for  hearing  on  the  petition  of  the 
Guardian  ad  litem  for  removal  of  the  Administrator,  Joseph 
P.  Burke,  the  rule  to  show  cause  issued  thereon  and  the 
answer  of  the  respondent  thereto,  and  if  appearing  to  the 
Court  that  before  testimony  is  heard  by  tJie  Court  upon 
the  issues  raised  by  said  petition  and  answer  thereto .  that 
an  audit  should  be  made  of  the  books  and  records  pertaining 
to  the  undertaking  business  conducted  at  3619  Fourteenth 
Street,  Northwest,  Washington.  I).  (\,  known  as  Taltavull 
Funeral  Home,  it  is,  therefore,  hv  the  Court  this  23rd  day 
of  December,  1937, 

ORDERED,  that  this  cause  he  and  the  same  hereby  is 
referred  to  the  Auditor  of  Ft  is  Court,  with  directions  that 
h(‘  make  a  complete  audit  of  the  undertaking  business 
operated  at  3019  Fourteenth  Street.  Xorfhwesf.  known  and 
operated  as  Taltavull  Funeral  Home,  for  the  years 
74  1933.  1934.  1935.  1930  and  1937.  and  state  the  account 

of  said  business,  showing  tin-  profit  or  loss  from  its 
operation  during  the  aforesaid  years,  and  pie  in  this  cause 
his  report  and  finding  of  fact  in  regard  to  the  profit  or  loss 
of  said  business  for  the  aforesaid  years." 

6.  Pursuant  to  this  order,  the  parties  appeared  at  hear¬ 
ings  held  by  the  Auditor  and  presented  evidence  touching 
the  books  and  records  pertaining  to  said  undertaking  busi¬ 
ness,  the  first  hearing  being  held,  after  due  notice  to  the 
parties,  on  Tuesday,  January  18, 1938,  at  2:30  o’clock,  P.  M. 
The  other  hearings  were  held  on  February  18,  March  9,  29 
and  30,  April  21,  May  4  and  5,  and  November  17, 1938,  when 
the  hearings  were  concluded. 

7.  The  proceedings  and  the  evidence  presented  at  said 
hearings  were  stenographically  reported,  and  a  transcript 
thereof,  in  typewriting,  consisting  of  ten  (10)  volumes,  is 
filed  herewith,  together  with  the  exhibits  and  vouchers  sub¬ 
mitted. 

8.  After  due  consideration  of  the  evidence,  the  Auditor, 
as  directed  by  the  Court,  has  made  a  complete  audit  of  said 
undertaking  business  for  the  years  1933,  1934,  1935,  1936 
and  1937,  and  is  stating,  in  the  annexed  schedules,  the  ac¬ 
count  of  said  undertaking  business,  showing  the  profit  from 
the  operation  of  said  business  during  said  years. 
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9.  Schedule  “J"  is  a  statement  of  the  account  of  said 
business  for  the  year  1933,  and  shows  a  profit  of  $9,732.44 
from  its  operation  by  William  Warren  Taltavull,  deceased, 
during  said  year. 

10.  Schedule  “Z?"  is  a  statement  of  the  account  of  said 
business  for  the  year  1934.  and  shows  a  profit  of  $2,794.13 

from  its  operation  by  said  William  Warren  Taltn- 
75  vull,  deceased,  until  March  29th  of  said  vear,  and  bv 
Ellen  T.  Taltavull,  deceased,  the  remainder  of  said 


year. 


11.  Schedule  is  a  statement  of  the  account  of  said 

business  for  the  yeriod  front  .January  1.  li/33  to  May  19. 
1933.  and  shows  a  profit  of  $2.2os.oi  from  its  operation  by 
said  Ellen  T.  Taltavull,  deceased,  during  said  period. 

12.  Schedule  "1>  '  is  a  statement  of  the  account  of  said 
business  lor  the  /n  nod  I  ruin  May  lit.  1933  to  December  31. 
li/33,  and  shows  a  profit  of  $9,171.73  from  its  operation  dur¬ 
ing  said  period,  by  Annie  G.  Grahe  and  Francis  J.  Collins. 


13.  Schedule  “A"'  is  a  statement  of  the  account  of  said 
business  for  the  year  193(1.  and  shows  a  profit  of  $13,733.(18 
from  its  operation  during  said  year,  by  the  said  Annie  G. 
Grahe  and  Francis  ./.  Collins. 

14.  Schedule  “ F "  is  a  statement  of  the  account  of  said 
business  for  the  year  1937,  and  shows  a  profit  of  $1(1.415.33 
from  its  operation  during  said  year,  by  the  said  Annie  G. 
Gralic  and  Francis  J.  Collins. 


15.  Schedule  "G"  is  a  summary  of  Schedule  “ D".  "E" 
and  “  A"  \  and  shows  the  total  profits  of  said  business  dur¬ 
ing  the  period  from  May  19,  1935  to  December  31,  1937, 
(subsequent  to  the  death  of  said  Ellen  T.  Taltavull). 


lb.  Schedule  “/7"  is  a  statement  of  disbursements  made 
from  the  profits  of  said  business  during  the  period  from 
May  19,  1935  to  December  31, 1937,  (subsequent  to  the  death 
of  said  Ellen  T.  Taltavull) ;  which  the  Auditor  is  not  includ¬ 
ing  in  the  account  of  said  business. 

76  17.  On  the  basis  of  this  audit,  the  Auditor  makes 

the  following  findings  of  fact  in  regard  to  the  profits 
of  said  undertaking  business  for  the  vears  1933,  1934,  1935, 
1936  and  1937: 


(1)  That  the  receipts  and  disbursements  of  said  business, 
prior  to  the  death  of  said  Ellen  T.  Taltavull,  were  as  set 
forth  in  said  Schedules  ‘*A'\  *‘R"  and  and  that  the 
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profits  of  said  business,  prior  to  the  death  of  said  Ellen  T. 
Taltavull,  were  as  follows: 


1933  $9,732.44 

1934  2,794.15 

1935  (January  1  to  May  19)  2,208.01 

(2)  That  the  receipts  and  disbursements  of  said  business, 
subsequent  to  the  death  of  said  Ellen  T.  Taltavull,  were  as 
set  fbrth  in  said  Schedules  "I)"  "E"  and  “F":  and  that 
the  profits  of  said  business,  subsequent  to  the  death  of  said 
Ellen  T.  Taltavull,  (including  uncollected  bills  aggregating 
$3,084.50),  were  as  follows: 

1935  (Mav  19  to  December  31)  9,471.75 

1936  *  15,753.68 

1937  16,415.55 

(3)  That  the  following  payments  (not  included  in  the  ac¬ 
count  of  said  business),  were  made  from  the  profits  of  said 
business  subsequent  to  the  death  of  said  Ellen  T.  Taltavull : 


Total  amount  paid  from  the  profits  of  said  busi¬ 
ness,  on  account  of  light,  gas,  heat  and  tele¬ 
phone  service  used  in  the  portion  of  premises 
3619  14th  Street,  Northwest,  occupied  by 
Ahnie  G.  Grahe  and  the  five  children  of  said 
Ellen  T.  Taltavull,  deceased,  as  a  residence,  $473.17 
Tothl  amount  paid  from  the  profits  of  said  busi¬ 
ness.  to  Joseph  P.  Burke,  administrator  of  the 
estate  of  Ellen  T.  Taltavull,  deceased,  for  the 
use  of  automobiles  which  belonged  to  the  es¬ 
tate  of  said  Ellen  T.  Taltavull,  1,506.50 

Total  amount  paid  from  the  profits  of  said  busi¬ 
ness  to  the  Mutual  Serial  Building  Associat- 
tion,  on  account  of  the  note  of  Ellen  T.  Talta¬ 
vull  and  Annie  G.  Grahe  (Burke)  secured  In¬ 
deed  of  trust  on  premises  3619  Fourteenth 

Street,  Northwest,  3,410.00 

77  Total  amount  paid  from  the  profits  of  said 

business,  to  Francis  J.  Collins,  $15,041.48 

Total  amount  paid  from  the  profits  of  said  busi¬ 
ness,  to  Annie  G.  Grahe,  15,041.48 


18.  The  payments  totaling  $478.17  made  from  the  profits 
of  said  business  on  account  of  light,  gas,  heat  and  telephone 
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service  used  in  the  portion  of  said  premises  occupied  by 
Annie  G.  Grahe  and  the  five  children  of  said  Ellen  T.  Talta- 
vull,  deceased,  as  a  residence;  the  payments  totaling 
$1  made  from  the  profits  of  said  business,  to  Joseph 

P.  Burke,  administrator  of  the  estate  of  said  Ellen  T.  Talta- 
vull,  deceased,  for  the  use  of  automobiles  which  belonged  to 
the  estate  of  said  Ellen  T.  Taltavull,  and  the  payments 
totaling  $3,410.00  made  from  the  profits  of  said  business,  to 
the  Mutual  Serial  Building  Association  on  account  of  the 
note  of  Ellen  T.  Taltavull  and  Annie  G.  Grahe  (Burke) 
secured  bv  deed  of  trust  on  said  premises,  have  been 
omitted  from  the  account  of  said  business,  for  the  reason 
that,  in  the  view  of  the  Auditor,  said  payments  can  not  prop¬ 
erly  be  considered  business  expenses  in  determining  the 
profits  of  said  undertaking  business. 

19.  With  respect  to  the  above-mentioned  payments  made 
from  the  profits  of  said  business,  to  Francis  J.  Collins  and 
Annie  G.  Grahe,  the  Auditor  finds  that  the  propriety  of  said 
payments  cannot  be  determined  until  the  Court  has  dis¬ 
posed  of  the  question  of  intermeddling  raised  in  the  case. 

20.  Counsel  for  the  administrator  has  requested  the 
Auditor  to  include  in  said  account  an  allowance  as  rent  for 
the  portion  of  said  premises  which  was  used  for  the  under¬ 
taking  business.  But  inasmuch  as  no  charge  for  use  and 
occupation  of  any  part  of  the  premises  appears  in  the  books 

or  records  pertaining  to  said  business,  and  as  the 
78  order  of  reference  does  not  appear  to  authorize  the 
Auditor  to  go  into  this  question,  counsel’s  request  is 
being  denied. 

An  auditor  is  without  authority  to  go  outside  the  power 
conferred  on  him  by  the  order  of  reference.  Parchcr  v. 
Dunbar ,  118  Wis.  401 ;  Izard  v.  Bodine ,  9  N.  J.  Eq.  309;  Mc- 
Xauohf  v.  McAllister.  93  Ind.  114;  Abney  v.  Abneif.  182  Ala. 
213, '220. 

As  to  the  meaning  of  the  word  “audit”,  see  Adams  v. 
Adams,  229  Ala.  588,  590. 

21.  Evidence  was  submitted  during  the  hearings  tending 
to  show  the  rental  value  of  premises  3619  14th  Street,  North¬ 
west:  (See  Transcript  of  proceedings  before  Auditor,  Vol. 
3,  pp.  93-101,  and  Vol.  9,  pp.  401,  415). 

22.  Evidence  was  also  submitted  tending  to  show  the  na¬ 
ture  and  character  of  the  services  rendered  by  Mr.  Collins 
in  the  conduct  of  said  undertaking  business,  (See  Vol.  6,  pp. 
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247-267;  Vol.  7,  pp.  305-313;  Vol.  8,  pp.  349-351,  and  Vol. 
9,  pp.  415-422,  423-434),  and  the  nature  and  character  of  the 
services  rendered  by  Mrs.  Grahe,  (See  Vol.  8,  pp.  346-349, 
377-379,  and  Vol.  9,  pp.  422,  423). 

23.  Motions  have  been  made  bv  counsel  for  the  adminis- 
trator,  to  strike  certain  evidence  offered  before  the  Aud¬ 
itor;  (See  Vol.  4,  pp.  154-156,  161 ;  Vol.  5,  pp.  186,  199,  200, 
and  Vol.  7,  pp.  288,  293,  294).  Upon  consideration  of  the 
motions,  the  Auditor  finds  that  each  of  them  should  be 
overruled. 

24.  The  undertaking  of  the  administrator  is  in  the  penalty 
of  $14,000.00. 

79  25.  The  Auditor  makes  a  charge  of  $750.00  as  a  fee 

1  for  his  services  under  said  reference,  including  the 
sum  of  $353.25  paid  to  Messrs.  Hart  &  Dice  for  reporting 
the  proceedings  and  evidence.  The  fee  has  not  been  paid. 
After  approval  of  the  fee  by  the  Court,  the  Auditor  sug¬ 
gests  that  the  administrator  be  authorized  and  directed  to 
pay  it. 

261  Counsel  for  the  parties  have  been  duly  notified  of  the 
filing  of  this  report. 

27.  All  records  and  papers  in  the  case  are  herewith  re¬ 
turned. 

Respectfully  submitted: 

A.  LEFTWICH  SINCLAIR. 

Feb  1  1939  Auditor. 
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SO  Administration  Xo.  48,471. 

In  re:  Estate  of  Ellen  T.  Tai.tavull,  Deceased. 

Schedule  “ A ” 


Account  of  the  Undertaking  Business  Operated-  at  3619 
Fourteenth  Street  Northwest .  Known  and  Operated  as 
Taltavull  Funeral  Home  for  the  Year  1933  Showing 
the  Profit  front  its  Operation  Lg  William  Warren  Tal¬ 
tavull.  Deceased.  During  said  Year. 


Xo.  Xame 
82  Cr. 


Amounts 

Collected 

Subsequent 

to  this  Amounts  Amounts 
year  Unpaid  Collected  Totals 

2,303.36  311.80  28,004.41 


Amounts  paid  for  advertising, 

A  mounts  paid  for  salaries 
a)id  services: 

John  J.  Broderick  $885.00 

Benjamin  Brown,  297.00 

Francis  J.  Collins  2,085.00 

Extra  help,  489.25 


$844.75 


3,756.25 


James  A.  O'Shea, 

legal  services  40.00 

Chesapeake  &  Potomac 
Telephone 

Company  $194.84 

Less  amount  charged 

to  residence,  30.00  164.84 


Cemetery  exposes, 

opening  graves,  etc.,  1,432.50 

Bureau  of  Internal 
Revenue, 

income  taxes,  298.72 

Church  donations,  479.00 
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Engraving  expense. 

87.00 

Florists, 

342.50 

Freight  and  Express, 

210.80 

Garage  rent. 

120.00 

Washington  Gas 

Light  Company 

$130.24 

Potomac  Electric 

Power  Co. 

122.28 

Water  rent 

28.00 

Standard  Oil 

Company 

153.98 

434.50 

I. ess  amount  charged 

to  residence 

173.80 

260.70 

Miscellaneous  expenses. 

including  fees,  tips 

supplies,  etc.. 

747.10 

S3  Miscellaneous 

donations, 

95.00 

Railroad  tickets. 

333.24 

Repairs  on  real  estate,  etc. 

166.85 

Interest  on  notes. 

265.81 

Automobile  hire: 

Miscellaneous, 

$483.00 

Francis  .J.  Collins 

919.75 

1,402.75 

Automobile  repairs 

autl  expense: 

Buiek  hearse. 

$210.20 

Buick  sedan. 

690.45 

G.  M.  C.  truck. 

181.52 

1,082.17 

Depreciation  on 

automobies. 

■ 

1,110.56 

M  e  r  ch  a  n  d  i  se  pu  re  ha  sed , 

7,938.59 

Profit 

9,732.44 

$30,911.57  $30,911.57 
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84  Administration  No.  48,471. 

In  re :  Estate  of  Ellen  T.  Taltavull,  Deceased. 

Schedule  “ B'} 

Account  of  the  Undertaking  Business  Operated  at  3619 
Fourteenth  Street ,  Northwest,  Known  and  Operated  as 
Taltavull  Funeral  Home  for  the  Year  1934  Showing 
the  Profit  from  its  Operation  by  William  Warren  Tal¬ 
tavull,  Deceased  Until  March  29th  of  said  Year,  and  by 
Ellen  T.  Taltavull.  Deceased,  the  Remainder  of  said 
Year. 


Amounts 

Collected 

Subsequent 
to  this  Amounts 

Amounts 

No. 

Name 

year  Unpaid 

Collected 

3,051.97  591.02 

22,483.90 

86 

Cr. 

Amounts  paid  for  advertising 

Amounts  paid  for  salaries 
and  services: 

John  *J.  Broderick,  $1,060.00 
Francis  J.  Collins,  2,408.00 
Extra  help,  643.50 


Totals 


$1,361.16 


4,111.50 


Business  expenses  paid  by 
Joseph  P.  Burke,  Adminis¬ 
trator  of  the  estate  of 
Ellen  T.  Taltavull.  de¬ 
ceased,  charged  to  this  year: 

National  Casket  Co.  $437.48 
John  R.  Wright  Co.  38.00 


475.48 


Chesapeake  &  Potomac 
Telephone 

Company  $199.32 

Less  amount  charged 
to  residence,  30.00 


Cemetery  expense,  opening- 
graves,  etc. 


169.32 

1,623.00 
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Cliurch  services, 

Church  donations, 

40.00 

350.00 

Bureau  of  Internal  Revenue 
income  taxes. 

91.40 

Engraving  expense, 

79.00 

Florist, 

278.93 

Freight  and  express. 

156.15 

Garage  rent, 

120.00 

87  Washington  Light  & 

Gas  Company  $105.28 
Potomac  Electric 

Power  Company  118.63 

Water  rent  23.19 

Standard  Oil 

Company  113.96 

$361.06 

Less  amount  charged 
to  residence  144.42 

$216.64 

Miscellaneous  expenses, 
including  fees,  tips, 
supplies,  etc*., 

857.12 

Miscellaneous  donations, 

383.S5 

Railroad  tickets, 

Repairs  on  real  estate,  etc. 

163.50 

585.22 

Interest  on  notes 

218.31 

Automobile  hire: 

Miscellaneous,  $559.50 

Francis  J.  Collins  887.25 

1,446.75 

Automobile  repairs 
and  expense: 

Buick  hearse,  $181.14 

Buick  sedan,  502.89 

G.  M.  C.  truck,  163.89 

847.92 

Depreciation  on  automobiles, 

1,110.56 

Merchandise  purchased, 

8,646.93 

Profit, 

2,794.15 

$26,126.89  $26,126.89 
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88  Administration  No.  48,471. 

In  re :  Estate  of  Ellen  T.  Taltavull,  Deceased. 

Schedule  “C” 

Account  of  the  Undertaking  Business  Operated  at  3619 
Fourteenth  Street,  Northwest,  Known  and  Operated 
as  Taltavull  Funeral  Home  for  the  Period  from  Jan¬ 
uary  1.  1935  to  May  19.  1935.  Showing  the  Profit  From 
its  Operation  by  Ellen  T.  Taltavull,  Deceased,  During 
Said  Period. 

Amounts 

Collected 

Subsequent 

to  this  Amounts  Amounts 

Xo.  Name  period  Unpaid  Collected  Totals 

3,520.06  89.77  9,399.35 

89  Cr. 

Amounts  paid  for  advertising  $776.74 

Amounts  paid  for  salaries 
and  services: 

John  J.  Broderick,  $420.00  — <— 


Francis  J.  Collins  769.50 

Extra  help,  406.00  1,595.50 


Chesapeake  &  Potomac 
Telephone  Co.  $  84.10 
Less  amount  charged 

to  residence,  10.00  74.10 


Cemetery  expense, 

opening  graves,  etc.  240.00 

Church  services,  20.00 

Church  donations,  88.00 

Engraving,  35.00 

Florists,  '  173.11 

Freight  and  express,  57.18 

Garage  rent,  50.00 

Washington  Gas  & 

Light  Company  $  51.09 
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Potomac  Electric 
Power  Company 
Standard  Oil  Co. 


42.71 

128.42 


$222.22 

Less  amount  charged 

to  residence,  88.89 

90  Miscellaneous  expenses 
including  fees,  tips, 
supplies,  etc.. 

Miscellaneous  donations 
Railroad  tickets, 

Repairs  on  real  estate,  etc. 

Automobile  hire: 


Miscellaneous  $234.80 

Francis  J.  Collins  231.00 

Automobile  repairs 
and  expense: 

Buiek  hearse,  $115.47 

Buick  sedan,  139.98 

G.  M.  C.  Truck,  106.75 

Business  expenses  paid  bp 
Joseph  P  .Burke,  Adminis¬ 
trator  of  the  Estate  of 
Ellen  T altavull,  deceased, 
os  expenses  incurred  prior 
to  the  death  of  decedent: 

Miller  Casket  Co.  $64.60 
B.  J.  Harrison  Son  Co.  49.50 
Clara  Manderfield  Nohe,  3.00 
The  Barnes-Ross  Co.  17.85 
Parkway  Filling 
Station 

Moore  Hardware  Co. 
McCabe  Florist, 

The  Lewis  Co. 

Federal  Funeral 
Supply  Co. 


45.30 

4.76 

40.00 

45.00 

21.60 


133.33 


$  331.39 

50.50 
153.88 
202.20 


465.80 


362.20 
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New  Jersey  Avenue 

Garage 

11.00 

St.  Hoses  Technical 

School 

25.00 

Undertakers 

Supply  Co. 

24.70 

Hock  Creek  Cemetery 

35.00 

Cedar  Hill  Cemetery 

20.00 

Michael  \Y.  Ilyle, 

10.00 

The  Parish  Record 

40.00 

T.  M.  Miller  Co. 

313.24 

National  Auto  Top  Co. 

100.00 

National  Casket  Co. 

114.61 

Evening  Star 

45.42 

Victor  Bella 

45.11 

Coble  Casket  Co. 

160.68 

Capital  Awning  Co. 

64.50 

Hoy  OlTutt, 

185.60 

Mt.  Olivet  Cemetery 

215.00 

St.  Patricks  Church 

20.00 

Francis  J.  Collins 

283.00 

2,004.47 

91  Depreciation  on 

automobiles 

$  462.75 

Merchandise  purchased, 

3,525.02 

Profit, 

220S.01 

$13,009.18  $13,009.18 
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92  Administration  Xo.  48,471. 

In  re:  Estate  of  Ellen  T.  Taltavi’ll.  Deceased. 

Schedule  “/)” 

Account  of  the  Cndertaking  Business  Operated  at  SOW 
Fourteenth  Street.  Xorthiresf.  Known  and  Operated 
as  Taltandl  Funeral  Home  for  the  Period  from  Map 
///.  7 />.'>.>  to  December  .V7.  lUSo.  Showing  the  Profit  from 
its  Operation  During  said  Period,  hg  Annie  O.  (Irahe 
and  Francis  J.  Collins. 

Amounts 

received 

subsequent 

to  this  Amounts  Amounts 


Xo.  Xame  period  Unpaid  Paid  Totals 

4,47S.32  40.00  12,035.22 

93  Cr. 

Amounts  paid  for  advertising,  $  558.19 

Automobile  hire,  420.80 

.John  .1.  Broderick,  salary,  740.00 

Uhurcli  donations,  248.00 

Chesapeake  Potomac 
Telephone  Co.  $114.62 

Less  amount  charged 

to  residence,  20.00  94.62 


Cemetery  expenses, 
opening  graves,  etc. 

E 1 1  g ra  v  i 1 1 g  e xpen  sc. 

Extra  help. 

Florist. 

Freight,  express 
and  (l ravage 

Garage  rent, 

94  Washington  Gas  & 

Eight  Co.  $53.54 

Potomac  Electric 
Power  Co.  56.19 

Standard  Oil  Company  32.08 


642.50 

47.00 

548.00 

134.21 

207.15 

70.00 


$141.81 
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Less  amount  charged 

to  residence,  5(5.72  $85.09 


Merchandise  purchased,  2,639.43 

Miscellaneous  expenses,  337.90 

P.  A.  Taltavull,  salary,  SS.00 

Automobile  expense,  220.90 

Profit  9,471.75 


$1 6,553.54  $1 6,553.54 
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Administration  Xo.  48,471. 

In  re:  Estate  of  Ellen  T.  Taltavull,  Deceased. 
Schedule  “ E *’ 


Account  of  the  undertaking  business  opt  rated  at  3019 
Fourteenth  Street.  Northwest ,  known  and  operated  as 
Taltavull  Funeral  Home,  for  the  pear  1930.  showing 
the  profit  from  its  operation  during  said  gear,  bg  Annie 
G.  Cl  rah  e  and  Francis  ,1 .  Collins. 

Amounts  collected  subsequent  to  this  year,  2,935.00; 
Amounts  Unpaid,  473.00;  Amounts  Collected  32,192.16. 

97  Cr. 


Amounts  paid  for  advertising, 

Automobile  hire 

John  J.  Broderick,  salary. 

Church  Donations, 

Chesapeake  &  Potomac  Telephone  Co. 
Less  amount  charged  to  residence. 


$1,430.05 

1,716.95 

1,462.75 

539.50 

$173.63 

30.00  143.63 


Cemetery  expenses,  opening  graves,  etc. 

Cost  of  engraving, 

Extra  help 
Florists, 

Freight,  express  &  Drayage 
Garage  rent, 

Washington  Gas  &  Light  Company  $111.97 

Potomac  Electric  Power  Company  119.38 

Standard  Oil  Company  205.79 


2,508.00 

105.00 

1,166.35 

353.65 

252.38 

120.00 


$437.14 


Loss  amount  charged  to  residence,  174.8.")  262.29 


OS  Merchandise  purchased,  $8,071.3.") 

Miscellaneous  expenses,  01  (5. 1  •"> 

P.  A.  Taltavull,  salary,  37)4.00 

Automobile  expense,  744.43 

Profit  13,733.68 


00 


$33,600.16  33.600.16 

In  re:  Estate  of  Ellen  T.  Taltavull,  Deceased. 
Administration  Xo.  48,471. 

Schedule  “F,J 


Account  of  the  undertaking  business  >•/>>  rah  d  at  a>  Four¬ 
teenth  Street.  Xortlncesf .  fnunrn  and  operated  as  TaJ- 
tarull  Funeral  IIo:t:e  for  the  a ear  1937.  shoicina  the 
profit  from  its  operation  during  said  pear,  bp  Anna  (>'. 
Grahe  and  Francis  ./.  ('oHius. 


Amounts  Collected  Subsequent  to  1037  4.234.00  Amounts 
Unpaid  2.7)71.30  Amounts  Collected  30,337.04 

101  Cr. 

Amount  paid  for  advertising,  $1,336.68 

Automobile  Hire,  $3,633.00 

Less  amount  paid  estate  of  Ellen  T. 

Taltavull  1.271.00  2,382.00 


Automobile  expenses  deducted  from  payments 
made  to  estate  of  Ellen  T.  Taltavull. 

John  .1.  Broderick,  salarv 
Church  Donations, 

Chesapeake  Potomac  Telephone  Co.  $180.81 
Less  Amount  charged  to  residence,  30.00 


632.62 

1.481.30 

310.00 

130.S1 


Cemetery  expenses,  opening  graves,  etc. 

Collector  of  taxes.  District  of  Columbia  business 
privilege  tax 

102  Cost  of  engraving  $ 

Amounts  paid  for  extra  help. 

Florists  expense. 

Freight,  express  and  drayage, 


2.673.00 


98.31 

93.50 

1.103.00 

320.33 

378.16 


Wash  i  nut  on  (ins  &  Liuht  Company 
Potomac  Fleet  ric  Power  Company 
Standard  Oil  Company 


$  95.61 
164.77 
143.63 


Less  amount  charired  to  residence, 


$4'  -4.01 

161.60  24*2.41 


Merchandise 
Miscellaneous  expenses, 
i\  A.  Tali;;\ nil,  salary 
Collector  of  Internal  Kevcnuc, 
taxes 
Profit 


7,272.99 
1 ,434.59 
553.00 

social  security 

21  .OS 

-  1 0,4 1  •),')*) 
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In  r**: 


$37,144.43  $37,144.43 

Kstate  of  Fllen  T.  Taltavull,  Deceased. 
Administration  Xo.  48,471. 

Schedule  **G” 


Sinmuar/i  of  schedule .s  •*/>**.  " E"  and  "F",  showing  the 
profit  s  of  the  {/bore-men  I  toned  und<  rlah’iuft  husi'.o 
dnrinfi  the  period  from  Man  lU.  1  n::~>  ' O  December  .77. 
{subsequent  to  the  death  of  Ellen  T.  Taltavull). 


Total  amounts  charged  in  Schedules: 

Schedule  “l)”  (Mav  19,  1935  to  December  31, 
1935)  ‘  $16,553.54 

Schedule  “ E”  (1936)  35,600.16 

Schedule  “F”  (1937)  37,144.43 

Total  amounts  of  disbursements  included  in 
Schedules : 

Schedule  “D"  (Mav  19,  1935  to  Dec.  31,  1935) 
Schedule  “F/*  (1936) 

Schedule  “F”  (1937) 

Total  profits  shown  by  said  Schedules,  (including 
uncollected  bills  ajrirrejratinir  $3,084.50) 


$7,081.79 

19.846.48 

20,728.88 

41.640.98 


104  Administration  No.  48,471. 

In  re:  Estate  of  Ellen  T.  Taltavull.  Deceased. 

Schedule  “II" 


Disbursements  Made  From  I  he  Fro  fits  of  the  Above-Men¬ 
tioned  I'ndcrtakiuff  F  us  hi  ess  Dnrini /  the  Period  From 
Mai/  1H.  HK-io,  to  I)i  eember  .7/ .  W37  {Subsequent  to  the 
Death  of  Ellen  T.  Tul ta mil) :  Which  are  not  Included 
in  th< ‘  Account  of  said  Easiness. 


Total  amount  paid  from  the  profits  of  said 
business,  on  account  of  light,  gas,  heat 
and  telephone  service  used  in  the  portion 
of  premises  3619  14th  Street,  Northwest, 
occupied  bv  Annie  G.  Grahc  and  the  five 
children  of  said  Ellen  T.  Taltavull,  de¬ 
ceased.  as  a  residence, 

Total!  amount  paid  from  the  profits  of  said 
business,  to  Joseph  1\  Burke,  administra¬ 
tor  of  the  estate  of  Ellen  T.  Taltavull,  de¬ 
ceased.  for  the  use  of  automobiles  which 
belonged  to  the  estate  of  said  Ellen  T. 
Taltavull, 

Total  amount  paid  from  the  profits  of  said 
business  to  the  Mutual  Serial  Building 
Association,  on  account  of  the  note  of 
Ellen  T.  Taltavull  and  Annie  0.  Gralie 
(Burke)  secured  by  deed  of  trust  on 
premises  361 9  14th  Street,  Northwest, 

Total  amount  paid  from  the  profits  of  said 
business,  to  Francis  J.  Collins, 

Total  amount  paid  from  the  profits  of  said 
business,  to  Annie  G.  Grahe, 


$473.17 


1,506.50 


3,410.00 

15,041.48 

15,041.48 


$35,472.63 


Endorsement:  Report  of  Auditor.  Filed  February  1, 
1939.  Theodore  Cogswell,  Register  of  Wills,  D.  C.  Clerk  of 
Probate  Court. 
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10.)  Object iffits  and  Exceptions  Etc.  tnj  Adminis¬ 
trator  to  Auditor's  Report. 

Conics  now  .Joseph  1*.  Burke,  Administrator  herein,  by 
hi*  attorney,  and  respect  fully  objects  and  excepts  to  the 
Auditor's  Report  liled  herein,  in  the  following  particulars: 

1.  To  the  entire  Report,  for  the  reason  that  it  is  appar¬ 
ent  from  the  face  of  the  Report  that  the  order  of  refer¬ 
ence  has  not  been  obeyed,  in  that, — in  lieu  of  **a  complete 
audit  of  the  undertaking  business*’,  together  with  a  state¬ 
ment  of  “the  account  of  said  business",  and  “bis  report 
and  finding  of  fact  in  regard  to  the  profit  or  loss  of  said 
business"  for  the  respective  years  specified  in  said  order, — 
the  Auditor  lias  substituted  a  partial  and  incomplete  audit, 
also  partial  and  incomplete  statements  of  account,  and  man¬ 
ifestly  untrue  and  unwarranted  findings  of  fact  regarding 
so-called  profits  for  such  respective  years.  Although  the 
order  of  reference  makes  very  plain  that  it  calls  for  and 
requires  “a  complete  audit"  of  the  ‘•business*’,  including 
every  normal  and  necessary  factor,  essential  to  its  complete 
conduct  and  operation  (the  business  being  inherently  a  spe¬ 
cial  service  business,  rather  than  a  self-operating  business), 
and  notwithstanding  the  Auditor  admitted  evidence  on  that 
basis  throughout  the  taking  of  the  evidence,  the  Report 
shows  that  the  Auditor  has  since  then  become  confused  as 
to  the  meaning  of  said  order,  with  the  result  that  he 
10b  has  undertaken  throughout  his  Report  to  state  so- 
called  accounts,  and  make  so-called  findings  of  fact 
as  to  profits,  without  deducting  or  taking  into  consideration 
at  all  the  rental  or  use  value  of  business  premises  indis- 
pensible  to  the  conduct  of  the  business,  and  also  without  de¬ 
ducting  or  taking  into  consideration  the  values  of  cer¬ 
tain.  vitally  necessary  services  without  which  the  business 
could  not  have  been  conducted.  As  to  each  of  the  five  years 
dealt  with  in  the  order  of  reference,  the  Auditor  ignored 
and  eliminated  the  rental  or  use  value  of  the  vitally  neces¬ 
sary  business  premises  actually  used  in  the  business,  and 
shown  to  have  a  rental  value  of  £200.00  per  month,  or 
£2.400.00  per  annum  (Steno.  Trans,  pp.  401-414).  As  to  the 
year  1033,  the  Auditor  further  ignored  and  eliminated  item 
for  vitally  necessary  services  (Steno.  Trans,  p.  307)  ren¬ 
dered  by  AY.  Warren  Taltavull  as  Manager  and  Funeral 
Director  during  the  first  eleven  months  of  1033  (Steno. 
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Trans,  pp.  247-240),  of  the  minimum  value  of  $150.00  per 
week  {Steno.  Trans,  p.  418),  aggregating  $7,200.00:  also  the 
item  for  vitally  neeessary  services  (Steno.  Trans,  pp.  546 
and  507)  rendered  !>y  Mrs.  \V.  Warren  Taltavull  (Steno. 
Trans.  545-546)  of  the  minimum  value  of  $55.00  per  week 
(Steno.  Trans.  418-410).  aggregating  $1,820.00;  sueli 
omitted  items  Joy  l!K>:>  (a)  for  premises  $2,400.00.  (h)  for 
Mr.  Taltavull’s  serviees  $7,200.00,  and  (e)  for  Mrs.  Talta- 
vull's  services  $1,820.00,  totaling  $11,420.00,  or  $1,687.56  net 
loss  for  1055  in  lieu  of  the  so-ealled  net  profit  of  $0,752.44 
for  1055  rej)orte<l  hy  the  Auditor.  The  real  net  loss  would, 
obviously,  he  shown  to  he  even  greater,  if  the  Auditor  had 
disclosed  in  his  Report  the  fact,  established  by  the  uncon¬ 
tradicted  evidence,  that  there  are  no  records  available  to 
show  the  total  cost  of  merchandise  used  in  the  business  dur¬ 
ing  1055.  no  accrual  (as  distinguished  from  cash)  entries 
having  been  kept,  and  Mr.  Taltavull  having  deferred 
107  payment  for  some  of  the  merchandise  during  that 
period  (Steno.  Trans,  pp.  268-70).  As  to  the  year 
1054.  the  Auditor  not  only  ignored  and  eliminated  the  ren¬ 
tal  or  use  value  of  the  business  premises  $2,400.00  per  an¬ 
num,  but  also  ignored  and  eliminated  another  vitallv  nee- 
essary  item  (Steno.  Trans.  507),  namely,  for  Mrs.  Talta- 
vull’s  services,  twelve  weeks  ( i t  $55.00  per  week  (Steno. 
Trans.  418-10)  for  office  work,  $420.00,  and  forty  weeks  at 
$75.00  per  week  (Steno.  Trans,  p.  420)  as  assistant  mana¬ 
ger,  $5,000.00,  together  aggregating  $5,420.00;  such  total 
omitted  items  for  VJ.'ii  aggregating  $5,820.00,  or  $5,025.85 
net  loss  for  1951  in  lieu  of  the  so-called  net  profit  of 
$2,704.15.  As  to  the  period  from  January  1  to  May  lib  1055, 
the  date  of  Mrs.  TaltavulTs  death,  the  Auditor  not  only 


ignored  and  eliminated  the  rental  or  use  value  of  tlu*  busi¬ 
ness  premises  for  such  period  four  and  one-half  months 
(a  $200.00  per  month,  $000.00,  but  also  Mrs.  Taltavull "s  ser¬ 
vices  during  such  period  of  the  minimum  value*  as  assistant 
manager  for  twenty  weeks  (a  $75.00  per  week,  $1,500.00, 
totaling  $2,050.00,  or  o  net  profit  of  oiilp  $158.01  during 
such  period  in  lieu  of  the  so-called  net  profit  of  $2,208.01 
reported  by  the  Auditor.  As  to  the  period  from  May  10  to 
December  51,  1055,  the  Auditor  not  only  ignored  and  elim¬ 
inated  the  rental  or  use  value  of  the  business  premises  for 
such  period  7!*>  months  (d  $200.00  per  month,  $1,500.00, 
but  also  certain  vitally  necessary  services,  namely,  (a)  of 


0/ 


Francis  J.  Collins  for  22  weeks  (Steno.  Trans.  p.  249)  of 
the  value  of  $200.00  per  week  (Steno.  Trans,  p.  -i22),  $(>,- 
400.00,  ami  (1»)  of  Annie  (J.  Grain*  for  thirty-two  weeks  of- 
iiee  work  (Steno.  Trans,  pp.  240-247)  of  the  minimum  value 
ot  $25.00  ]>er  week  (Steno.  Trans.  p.  422)  $800.00,  ;•  1 ,  of  such 
omitted  items  for  said  period  tot  a  Mini*;  SS.7ti0.U0,  or  $ 1  J)  i  !.7"> 
net  profit  for  said  period  in  licit  of  tin*  $9,471.73  reported  I » y 
the  Auditor.  This  $1041. to  becomes  oiiiv  S^(j},.‘>7  when 
proper  deduction  is  made  of  $227. is,  amount  of  auto 
10S  rent  during  the  period  actually  necessitated  and  paid 
(Steno.  Trans,  p.  242),  hut  erroneously  and  unwar- 
rantedly  excluded  by  the  Auditor.  As  to  the  year  102(5,  the 
Auditor  not  only  ignored  and  eliminated  the  rental  or  use 
value  of  the  business  premises,  $2,400.00.  but  also  certain 
vitally  necessary  services,  namely,  (a)  of  Francis  .1.  Col- 
i ins.  lifty-two  weeks  of  the  value  of  $200.00  per  week,  $10,- 
400.00,  and  (b)  of  Annie  (i.  (Iralie,  lifty-two  weeks  <7t 
$23.00  per  week  $1,200.00,  all  of  such  omitted  items  for  the 
year  102(5  totaling  $14,100.00,  or  $1  .<>’>:>. <>s  net  profit  for  the 
year  102(5  in  lieu  of  the  $15,732.68  reported  by  the  Auditor. 
This  $1,652.(58  becomes  only  $97:>.71  when  proper  deduc¬ 
tion  is  made  of  $(570.74,  amount  of  auto  rent  during  the 
period  actually  necessitated  and  paid  (Steno.  Trans,  p. 
242),  but  erroneouslv  and  unwarrantedlv  excluded  bv  the 
Auditor.  As  to  the  year  1027,  the  Auditor  not  only  ig¬ 
nored  and  eliminated  the  rental  or  use  value  of  the  business 
premises,  $2,400.00.  but  also  certain  vitally  necessary  ser¬ 
vices,  namely,  (a)  of  Francis  J.  Collins,  fifty-two  weeks  of 
the  value  of  $200.00  per  week,  $10,400.00,  and  (b)  of  Annie 
0.  Grahe,  fifty-two  weeks  fit  $25.00  per  week,  $1,200.00,  all 
of  such  omitted  items  for  the  year  1927  totaling  $14,100.00, 
or  urt  profit  for  I  hr  lot  ir  7  997  in  lieu  of  the 

109  $16,415.55  reported  by  the  Auditor.  This  $2,215.53 

becomes  only  $lj2~>0.n0  when  proper  deduction  is 
made  of  $1,065.1(5.  amount  of  auto  rent  during  the  period  ac¬ 
tually  necessitated  and  paid  (Steno.  Trans,  p.  242).  but 
erroneously  and  unwarrantedlv  excluded  by  the  Auditor. 
Because  there  lias  been  a  savinir  in  connection  with  the  ser¬ 
vices  of  said  Francis  ,T.  Collins  since  May  19,  1935,  due  to 
special  contingent  arrangement  to  pay  him  50  G  of  profits 
in  lieu  of  certain  and  definite  compensation  (Steno.  Trans. 
250).  the  Auditor  erroneously  and  unwarrantedlv  excluded 
all  allowance  or  deduction  for  such  services  since  May  19, 


1933,  thereby  stilting  an  obviously  untrue  ami  unsupport- 
able  amount  of  so-ealled  net  profit  tor  the  dil’terent  pe¬ 
riods  since  May  19,  1935. 

2.  To  so  much  of  the  deport  as  purports  to  state  an 
account  of  the  business  during  1933.  and  as  further  pur¬ 
ports  to  make  a  litiding  of  fact  in  regard  to  prolit  for  said 
voar.  because  manifestly  untrue  and  unwarranted,  for  the 
reasons  specifically  set  forth  in  o’ojectton  ami  exception  zrl 
its  to  said  year  1933. 

3.  To  so  much  of  the  Report  as  purports  to  state*  an 
account  of  the  business  during  1934.  ami  as  further  pur¬ 
ports  to  make  a  finding  of  fact  in  regard  to  prolit  for  said 
vear,  because  manifestly  untrue  and  unwarranted,  for  the 
reasons  specilically  set  forth  in  objection  and  exception 


—  1  as  to  said  year  11)34. 

4.  To  so  much  of  the  Report  as  purports  to  state*  an  ae*- 
connt  of  tin*  business  from  .January  1  te>  May  1!),  1935,  anel 
as  further  purports  to  make*  a  finding  e>f  fact  in  regard  te> 
prolit  feu*  saiel  period,  because  manifestly  untrue  anel  un- 
\varrante*d.  for  the  reasons  specifically  set  forth  in  objec- 
tie'll  and  exception  “1  as  to  said  period. 

:>.  To  so  much  of  the  Report  as  purpeirts  to  state*  an  ac¬ 
count  e:f  the*  business  from  May  19  to  December  31,  1935. 
and  as  furthe*r  pur|»e>rts  to  make  a  finding  e>f  fact  in  regard 
to  profit  for  saiel  period,  because  manifestly  untrue  and 
umvarrante'd,  for  the  reasons  specifically  se*t  fortli  in 
110  objection  and  exception  =1  as  to  saiel  period. 

(>.  To  se>  numb  of  the  Report  as  purports  te>  state 
an  account  of  the  business  during  193(>.  and  as  further  pur¬ 
ports  to  make*  a  finding  of  fact  in  regard  te>  profit  for  saiel 
year,  because  manifestly  untrue  anel  umvarrante'd.  tor  the 
lvasons  specifically  se*t  forth  in  objection  anel  exception  “1 
as  te>  said  year. 


7:  To  so  much  of  the*  Report  as  purports  to  state  an  ac- 
<*onnt  of  the  business  during  1937,  anel  as  further  purports 
to  make*  a  finding  of  fact  in  regard  to  profit  for  saiel  year, 
because  manifestly  untrue  and  unwarranted,  for  the  rea¬ 
sons  specifically  set  forth  in  objection  and  exception  zrl 


as  to  saiel  year. 

8.  To  so  much  of  the*  Report  as  purports  to  state  a  sum¬ 
mary  of  profits  from  May  19,  1933  to  December  31.  1937, 
and  as  purports  to  make  a  finding  of  fact  as  te>  profits  for 
such  period,  because  manifestly  untrue  and  unwarranted, 
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for  the  reasons  specifically  set  forth  in  objection  and  excep¬ 
tion  zf  1  as  to  the  component  parts  of  said  total  period. 

9.  To  so  much  of  the  Report  (top  of  pane  (>)  as  asserts 
that  Francis  .}.  Collins  or  Annie  G.  (Ira he  have  been  each 
paid  $15,041.48  “from  the  profits  of  said  business'*,  be¬ 
cause  such  assertions  are  manifestly  untrue  and  unwar¬ 
ranted,  for  the  reasons  specifically  set  forth  in  objection 
and  exception  rrl. 

10.  To  so  much  of  the  Report  as  asserts,  paragraph 
numbered  S,  that  the  Auditor  “has  made  a  complete  audit 
of  said  undertaking  business*'  because  the  Auditor  himself 
admits,  paragraph  numbered  ‘Jo.  that  he  did  not  make  such 
complete  audit  of  tin*  business  but  instead  limited  his  audit 
to  entries  appearing  in  the  books  or  records'*. 

11.  To  so  much  of  the  Report,  paragraph  numbered  IS, 
as  ignores  and  eliminates  expenditures  totaling  $1,50(5.50 
for  auto  hire,  with  no  warrant  whatever  for  such  elimina¬ 
tion. 

1*2.  To  so  much  of  the  Report,  paragraph  numbered  It*, 
as  ignores  and  eliminates  compensation  for  vital  ser- 
111  vices  rendered  by  Francis  .J.  Collins  and  Annie  (1. 

Grain*,  due  to  the  Auditor's  unwarranted  assump¬ 
tion  and  anticipation  that  the  Court  may  later  disallow 
same  if  charges  of  intermeddling  (with  which  the  Auditor 
has  nothin**-  to  do)  should  be*  sustained  by  the  Court. 

13.  To  so  much  of  the  Report,  paragraph  numbered  23, 
as  overrules  the  Administrator's  motion  to  strike  from  the 
stenographic  transcript  matter  identified  in  such  para¬ 
graph,  such  matter  bavin**-  grossly  transcended  the  subject 
of  the  reference,  and  caused  inexcusable  expense  and  waste, 
and  bavin*;  doubtless  contributed  to  the  Auditor's  confused 
ideas;  and  the  Court  is  prayed  to  oh  a  rev  the  expense  there¬ 
of  either  against  the  Auditor  or  the  Guardian  ad  litem. 

The  Administrator  respectfully  urges  the  Court,  in  sus¬ 
tainin'*'  the  foregoing  objections  and  exceptions  to  avoid,  if 
possible,  further  delay  and  embarrassment  incident  to  any 
re-reference  to  the  Auditor,  by  the  Court  itself  wodifii'mq 
the  Auditor's  Report,  as  authorized  by  Federal  Rule  53 e, 
in  such  respects  as  will  make  the  Report  conform  to  the 
order  of  reference  and  also  to  the  true  facts  with  regard 
to  profit  or  loss,  and  the  amount  thereof,  as  produced  by 
the  business  itself,  after  computation  and  inclusion  of  nor- 


no 


mill  ami  necessary  items  required  for  the  conduct  of  the 
business. 

GKO.  K.  sl'LLI  VAX, 

22b  Woodward  Bldi*'., 

Attonn  //  b>r  Just  pl>  /*.  liurkc, 
.\t!  minis!  ru!  t>r. 

Dimkh  t  or  (’«>!. r.M r»iA,  1o  icit: 

1,  Joseph  i \  Burke,  bein.u'  first  dnh  sworn,  depose  and 
>ny  that  1  am  tin*  Administrator  of  the  above  Kstate;  that 
1  have  reai l  the  foreii'oiui*'  .and  iinnexed  Objections 

I  .  *  *■  # 

112  and  Kxceptions  etc.,  and  know  the  contents  thereof: 

and  that  the  same  are  not  tiled  for  delay,  but  in  per¬ 
fect  iiood  faith,  and  also  pursuant  to  win  it  I  believe  to  be 
my  plain  duty,  and  have  been  so  advised  by  counsel. 

J0SKP11  I\  Bl’RK K. 


Subscribed  and  sworn  to  before  me  this  loth  day  of  Feb- 
ruarv,  1939. 

MARIK  M.  FKXTRKSS, 

(Seal)  A ’of ary  Public  I).  (’. 


Khdorsement :  (>bjections  .and  Kxceptions  by  Adminis¬ 
trator  to  Auditor's  Report.  Filed  February  Id,  1921). 
Theodore  Cojrswell.  Register  of  Wills,  1).  (’.  (’jerk  of  Pro¬ 
bate  Court. 


11 


Pi  f  if  inn  of  AJmii/isf  ralor  for  /  list  ruci  ions. 


The  petition  of  Joseph  P.  Burke,  Administrator  herein, 

respectfully  states: 

1.  As  appears  from  the  Inventory  of  Appraised  Persona! 
Kstate  herein,  the  decedent  left  certain  stock  and  fixtures, 
automobiles  and  household  effects,  at  promises  391(5  14th 
Street,  X.  W„  Washington,  1).  C.  Said  premises,  other¬ 
wise  known  as  Lot  92,  Square  2S27.  were  owned  by  said  de¬ 
cedent  and  her  sister  Annie  G.  Grahe  as  joint  tenants 
(Libor  497S,  folio  22o  et  soq..  Land  Records  I).  (’.),  and, 
consequently,  the  exclusive  ownership  passed  to  said  Annie 
G.  Grahe  upon  decedent's  death. 

2.  Said  Annie  G.  Grahe  has  uiven  the  Administrator  ab¬ 
solute  notice  to  withdraw  said  stock,  fixtures  and  automo¬ 
biles  from  said  premises  on  or  before  March  31,  1939.  and 
also  conditional  notice  to  remove  said  household  effects 
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from  said  premises  not  later  than  said  March  31,  1939,  as 
will  more  fully  and  at  largo  appeal-  from  true  copy  of  such 
notice  annexed  hereto,  marked  “Exhibit  A”,  and  made  a 
part  hereof. 

3.  Said  stock  and  fixtures  have  been  saved  from  substan¬ 
tial  depreciation,  due  to  avoidance  of  storage  expense,  and 
continuing  replacements  made  by  said  Annie  G.  Grahe. 

The  automobiles  have  produced  rentals  to  the  Ad- 
114  minis! rator,  aggregating  in  excess  of  $2,100.00, 

which  is  more  than  the  appraised  value  of  $1,434.00; 
mi  that,  while  the  value  now  remaining  is  small,  and  one 
of  >uch  automobiles  is  no  longer  usable,  the  Estate  has 
sustained  the  reverse  of  a  loss  in  connection  therewith. 
The  household  effects  have  also  been  saved  from  substan¬ 
tial  depreciation,  due  to  avoidance  of  storage  expense,  and 
hav<-  also  served  the  useful  purpose  of  enabling  the  mant¬ 
le  nance  of  a  home  for  the  live  children  of  the  decedent  upon 
the  premises  of  said  Annie  G.  Grahe,  who  has  generously 
and  voluntarily  taken  care  of  the  maintenance  and  educa¬ 
tion  of  said  children  since  the  death  of  the  decedent,  their 
mother. 

4.  Although  the  guardian  ad  Jifrnt  herein  has  denied  the 
ownership  of  said  premises  by  said  Annie  G.  Grahe,  and 
advanced  the  claim  that  said  promises  belonged  to  said 
children  under  a  so-called  resulting  trust  in  their  deceased 
father.  \\\  Warren  Taltavull,  this  Honorable  Court,  after 
full  trial  on  the  merits,  has  adjudicated  the  lack  of  basis 
for  such  claim  by  said  guardian  ad  Uf  rut.  as  will  appear 
from  findings  of  fact  and  final  decree  duly  entered  in 
Equity  Cause  Xo.  Gfi.SoO.  Consequently,  there  is  no  known 
defense  against  the  aforesaid  demand  by  said  Annie  G. 
Grahe  relative  to  ceasing  use  of  her  premises  for  storage 
purposes. 

a.  Although  the  Court  Appraisers  failed  to  find  anything 
of  the  kind,  in  the  making  of  their  appraisement,  and  the 
Administrator  has  also  failed  to  find  any  basis  therefor, 
Ihe  guardian  ad  lifmt  claims  that  the  stock,  fixtures  and 
automobiles  have  a  special  value  above  and  beyond  their 
reproduction  cost.  Every  item  thereof  is  readily  replacea¬ 
ble  at  such  reproduction  cost,  and,  consequently,  the  Ad¬ 
ministrator  is  unaware  of  any  conceivable  basis  for  the 
guardian  ad  Utrui's  said  claim. 


(>.  The  Administrator  is  in  need  of  instructions  and  di¬ 
rections  of  the  Court  (1)  whether  to  incur  the  ex- 
115  pense  of  storing  some  or  all  of  such  stock,  fixtures, 
automobiles  and  household  effects;  (2)  whether  to 
make  offering  of  the  same  at  public  auction,  and,  if  so, 
whether  in  the  ordinary  manner,  article  by  article,  or  in 
special  groups;  (.*>)  whether  any  such  auction  shall  under¬ 
take  to  include  a  supposed  good-will  or  business  value  of 
any  kind  as  inhering  in,  or  adhering  to,  the  articles  sold. 

Wherefore,  the  premises  considered,  petitioner  prays  the 
instructions  and  directions  of  the  Court. 

JOSEPH  P.  BURKE, 
Administrator. 

GEO.  E.  SULLIVAN, 

2'2(>  Woodward  Bldg., 

Washington,  D.  C.  ‘ 

Attorney  for  Administrator. 

District  of  Columbia,  to  irit : 

I,  Joseph  P.  Burke,  being  first  duly  sworn,  depose  and 
sav  that  1  have  read  the  foregoing  Petition  bv  me  sub- 
scribed,  and  know  the  contents  thereof,  and  that  1  verily 
believe  the  facts  therein  stated  to  be  true. 

JOSEPH  P.  BURKE. 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
Eebruarv.  1939. 

MARIE  M.  FENTRESS 
(Seal)  X  of  ary  Public  I).  C. 

1 1  (»  Endorsed:  Filed  Feb  2S  1939  Theodore  Cogs¬ 
well.  Register  <>f  Wills,  I).  C.  Clerk  of  Probate  Court 

3914-14th  St.  X.  W., 
Washington,  D.  C. 

Mr.  Joseph  P.  Burke.  February  25,  1939 

Administrator  of  the 

Estate  of  Ellen  T.  Taltavull, 

425-7tli  St.  S.  W., 

Washington,  D.  0. 

Dear  Mr.  Burke: 

Please  be  advised  that  mv  offer  heretofore  made  to  vou 

•  » 

for  the  purchase  of  the  stock,  fixtures  and  automobiles  in 
the  estate  of  Ellen  T.  Taltavull  is  hereby  withdrawn. 
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I ’lease  make  immediate  arrangements  to  withdraw  from 
my  premises  No.  391G-14th  Street,  X.  \\\,  oil  or  before 
March  31>t,  1939,  all  of  said  stock,  fixtures  and  autoinbiles. 
Sliould  it  be  desired  to  make  sale  of  said  stock,  fixtures  and 
automobiles  on  my  premises,  to  save  the  expense  of  mov¬ 
ing  same  before  sale,  I  have  no  objection,  provided  sale 
aim  removal  take  piaee  on  or  before  March  .‘list,  and  also 
provided  arrangements  are  made  with  me  under  Court  au- 
iiioriiy  for  a  day  of  sale  and  removal  which  will  not  inter¬ 
fere  with  the  ordinarv  conduct  of  mv  business. 

•  • 

i'nloss  it  is  expressly  recognized  by  the  Court  that  the 
appraised  household  effects  bclonifinj*;  to  the  Estate,  and 
now  in  my  premises,  are  beiniy  allowed  to  be  there  for  the 
accommodation  of  the  Estate  and  the  infants,  1  must  in- 
siM  tha!  they  also  be  removed  not  later  than  March  31, 
1939. 

Very  truly  yours, 

(Sd.)  ANNIE  G.  GRAHE 

Endorsement :  Petition  of  Administrator  for  Instruc¬ 
tions.  Piled  February  2S,  1939.  Theodore  Cogswell,  Reg¬ 
ister  of  Wills,  1).  C.  Clerk  of  Probate  Court. 


117  Ansiccr  of  (Inardian  Ad  Litem  to  Petition  of 
Administrator  for  Instructions 

The  Guardian  ad  Litem  in  answer  to  the  Administrator’s 
Petition  for  Instruction,  respectfully  states  as  follows: 

I. 

Respondent  admits  the  Inventory  shows  assets  of  stock 
and  lixtures  and  household  effects,  and  that  same  were  left 
at  3619  -  14th  Street,  X.  W.  by  the  decedent,  Ellen  T.  Talta- 
vull.  The  allegation  as  to  record  title  of  the  property, 
respondent  neither  admits  nor  denies  but  if  material,  re¬ 
fers  to  said  record  as  to  proof.  The  allegation  as  to  ex¬ 
clusive  ownership  of  the  property  by  Mrs.  Gralie  is  a  con¬ 
clusion  of  law  and  calls  for  no  answer. 

n. 

Respondent  has  no  knowledge  of  notice  by  Mrs.  Gralie 
to  tin*  Administrator  to  withdraw  property  belonging  to 
the  estate  from  premises  at  3619  -  14th  St.,  X.  W.  other 


than  the  copy  of  her  letter  attached  to  the  Petition  as 
Exhibit  “A”,  but  respondent  believes  said  letter  was  sent. 

111. 

Respondent  denies  the  stock  and  fixtures  have  been  saved 
from  depreciation.  Respondent  states  that  the  Adminis¬ 
trator  sold  said  stock  and  tixtures  to  Annie  G.  Gralie  with¬ 
out  auy  authority  or  notice  of  the  court.  Respondent  has 
no  knowledge  of  the  exact  amount  paid  by  Mrs.  Gralie  to 
the  Administrator,  but  denies  same  was  paid  as  rent  and, 
on  the  contrary,  states  that  these  payments  were  on  ac¬ 
count  of  the  sale  to  her  of  said  stock  and  lixtures  bv  the 

• 

Administrator.  Respondent  admits  present  value  is  small 
but  states  that  this  is  due  to  use  anti  damage  of  the  prop¬ 
erty  by  the  said  Annie  G.  Gralie.  That  the  said  Annie  G. 

Gralie  and  Francis  .J.  Collins  took  said  property  from 
118  the  Administrator  with  knowledge  that  it  belonged  to 
the  Estate  of  Ellen  T.  Taltavull,  deceased,  and  have 
used  same  for  about  four  years  as  Executors  do  son  tort. 
Respondent  states  that  the  above  statement  of  facts  also 
applies  to  the  household  effects  except  that  it  is  believed 
that  Mr.  Collins  has  not  used  said  houJohold  effects.  Re¬ 
spondent  denies  said  Annie  G.  Gralie  has  generously  taken 
care  of  the  children  and  their  education  since  the  death  of 
their  mother,  but  on  the  contrary  states  that  all  monies 
spent  on  them  for  their  maintenance  or  education  came 
from  tin-  income  from  the  business  known  as  Taltavull 
Funeral  Home  which  rightfully  belongs  to  the  children  and 
is  being  operated  by  Annie  G.  Gralie  and  Francis  Collins 
as  executors  de  son  tort. 

The  allegations  of  paragraph  4  refer  to  record  facts  and 
the  respondent  refers  to  said  record  for  such  verification 
as  may  be  material  to  this  action. 

V. 

Allegations  of  paragraph  5  are  conclusions  of  the 
pleader  and  require  no  answer. 

VI. 

In  answer  to  paragraph  (>,  the  respondent  states  that  the 
Administrator  turned  over  to  Annie  G.  Gralie  and/or 
Francis  J.  Collins,  all  of  the  assets  located  on  said  prem¬ 
ises  shortly  after  the  death  of  Ellen  T.  Taltavull.  That  he 


sold  to  them  the  assets  used  in  the  business.  That  he  has 
taken  no  notion  to  recover  or  protect  said  assets  since  said 
sale,  and  this  he  did  without  authority  or  notice  of  the 
court.  That  the  said  Annie  (i.  Grahe  and  Francis  Collins 
have  for  about  four  years  used  all  of  said  assets  and  in  so 
far  as  the  business  assets  are  concerned,  have  taken  for 
themselves  all  profits  which  to  date  amount  to  about  $55,- 


000.00. 

That  the  letter  of  Annie  G.  Grahe  to  the  Administrator 
informing  him  to  remove  said  property,  appears  to  have 
been  written  tin*  day  after  hearings  on  the  petition  of  re¬ 
spondent  for  the  removal  of  the  Administrator,  were  con¬ 
cluded. 

That  the  respondent  contends  that  said  Annie  G.  Grahe 
is  holding  these  assets  of  the  Kllen  T.  Taltavull  estate  as 
executor  de  son  tort  and  having1  taken  all  of  the  protits 
therefrom  for  about  four  years,  should  not  now  remove 
said  property  from  the  premises  only  at  her  peril.  That 
the  court  has  before  it  at  the  present  time  the  question  of 
removal  of  the  administrator  and  till  this  is  decided 
119  no  action  should  be  taken  to  advise  him. 

That  the  testimony  taken  before  the  court  on  the 
petition  for  removal  of  the  administrator  shows  that  there 
lias  been  taken  from  this  business  funds  rightfully  belong¬ 
ing  to  the  estate  bv  Annie  G.  Grahe  and  Francis  Collins, 
with  the  knowledge  and  consent  of  the  Administrator  and 
his  counsel,  to  date  about  $55,000.00. 

That  the  Administrator  waited  about  four  years  to  re¬ 
quest  this  court  for  instructions  in  regard  to  the  assets  of 
the  estate.  During  this  whole  time  he  knew  that  these  as¬ 
sets  were  in  the  hands  of  and  being  used  by  his  sister, 
Annie  G.  Grahe,  and  Francis  J.  Collins. 

"Wherefore,  the  premises  considered,  respondent  prays: 

First:  That  no  action  be  taken  on  said  Petition  pending 
the  court's  decision  on  respondent's  Petition  for  Removal 
of  the  Administrator. 

Second:  That  the  Court  require  the  Administrator  to 
post  forthwith  an  additional  undertaking  in  the  sum  of 
$90,000.00  to  protect  this  estate  from  any  possible  loss  as 
is  provided  by  Section  290  of  the  Code  of  Laws  for  the  Dis¬ 
trict  of  Columbia. 


Third:  And  for  such  other  and  further  relief  as  to  the 
court  may  seem  meet  and  proper. 

RICHARD  E.  WELLFORD 

Guard  uni  ad  Litem 

District  of  Columbia  -  ss ; 

1,  Kiehard  E.  Wellford,  being  lirst  duly  sworn,  depose 
and  sav: 

That  1  have  read  the  foregoing  Answer  to  the  Petition 
of  the  Administrator  by  me  subscribed,  and  know  the  con¬ 
tents  thereof  and  that  I  verily  believe  the  facts  therein 
stated  to  be  true. 

RICHARD  E.  WELLFORD 

Subscribed  and  sworn  to  before  me  t his  bth  dav  of  March. 

im 

THEODORE  COGSWELL 

Register  of  II  ills,  I).  (\ 

Endorsement:  Answer  of  Guardian  Ad  Litem  to  Peti¬ 
tion  of  Administrator  for  Instructions.  Filed  March  (5, 
1939.  Theodore  Cogswell,  Register  of  Wills,  1).  C.  Clerk 
of  Probate  Court. 

120  Supplement  to  Petition  of  Ad  minist  rat  or  of 

February  2s,  lit:*!). 

By  way  of  supplement  to  the  petition  for  instructions  of 
February  AS  1939,  Joseph  P.  Burke,  Administrator  herein, 
respectfully  states: 

l1.  On  March  21,  1931),  the  Administrator's  counsel  wrote 
to  John  I).  Fitzgerald,  Esq.,  attorney  for  Annie  G.  Grain*, 
as! per  true  copy  of  letter  hereto  annexed,  marked  “Ex¬ 
hibit  A",  and  made  a  part  hereof.  Said  letter  was  re¬ 
sponded  to  by  letter  dated  March  22,  1939,  true  copy  of 
which  is  hereto  annexed,  marked  “Exhibit  B",  and  made 
a  part  hereof. 

2.  The  charges  made  by  the  guardian  ad  litem  in  para¬ 
graphs  III  and  V I  of  his  answer  to  Administrator's  peti¬ 
tion  of  February  2Sth,  1939,  are  a  tissue  of  falsehoods,  and 
are  so  shown  by  the  evidence  taken  before  Mr.  Justice 
Luhring  on  February  20,  21,  22.  23  and  24,  1939,  upon  the 
trial  of  said  guardian  ad  {item's  petition  for  removal  of  the 
Administrator,  which  petition  has  not  as  yet  been  dis- 
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posed  of.  The  Administrator  lias  at  no  time  sold,  or  turned 
over,  to  Annie  (1.  Grahe  and  or  Francis  J.  Collins  any  as¬ 
sets  of  the  Estate,  nor  has  either  of  the  last-named  acted 
as  Executors  de  son  tort.  There  is,  moreover,  no  truth  in 
the  guardian  ad  litenFs  assertion  that,  with  the  knowledge 
and  consent  of  the  Administrator  and  his  counsel,  or  other¬ 
wise,  funds  rightfully  belonging  to  the  Estate  have 
121  been  taken  by  Annie  G.  Grahe  and  Francis  J.  Col¬ 
lins,  or  either  of  them.  In  addition,  none  of  these 
charges  are  relevant  or  pertinent  to  the  pending  petition, 
which  merely  prays  instructions  as  to  the  disposition  to  be 
made  of  certain  chattels  belonging  to  the  Estate,  which 
said  Annie  G.  Grahe  refuses  to  permit  to  remain  upon  her 
premises  beyond  April  .‘>0,  1939.  The  Administrator  has 
no  semblance  of  right  to  keep  chattels  belonging  to  the 
Estate  upon  the  premises  of  said  Annie  G.  Grahe  against 
her  will.  Consequently,  if  the  Administrator  does  not  have 
instructions  from  the  Court  as  to  storage,  sale  or  other  dis¬ 
position  of  such  chattels,  he  must,  in  the  nature  of  things, 
incur  the  expense  of  storage,  as  a  matter  of  necessary 
(though  expensive)  conservation,  until  such  time  as  other 
instructions  mav  be  given  him.  The  Administrator  denies 
any  basis  for  granting  t lie  guardian  ad  litenFs  prayer  to 
require  an  additional  Administrator's  undertaking  in  the 
absurd  amount  of  $90,000,  or  any  other  amount,  and  fur¬ 
ther  says  that  such  proposal  would  be  in  the  interest  only 
of  some  bonding  company  to  enable  it  to  collect  a  premium 
for  an  undertaking  in  connection  with  a  purely  imaginary, 
fictitious  and  pretended  asset  which  the  present  Adminis¬ 
trator  could  not  be  so  foolish  as  to  attempt  to  collect,  and 
which  a  substitute  Administrator  could  not  collect,  al¬ 


though  the  latter  might,  under  the  guidance  of 
ian  ad  litem,  waste  actual  assets  of  the  Estate 


said  guard- 
in  fruitless 


attempts  so  to  do,  just  as  said  guardian  ad  litem  has  here¬ 
tofore  attempted  to  waste  assets  herein  in  connection  with 
his  baseless  and  fruitless  suit  to  declare  a  resulting  trust 


for  the  children  of  W.  Warren  Taltavull  in  the  aforesaid 


premises  owned  by  said  Annie  G.  Grahe,  but  which  waste 
was  prevented  as  shown  by  the  record  herein,  by  Mr.  Jus¬ 
tice  Luhring's  refusal  to  authorize  the  same.  Of  the  five 
minors,  for  which  said  guardian  ad  litem  was  appointed, 
one  of  them  is  now  of  full  age,  thereby  terminating  said 
guardian  ad  litenFs  authority  for  him,  and  all  of  them  are 


1  of  ages  of  discretion,  making  them  well  acquainted 
122  with  the  baselessness  of  said  guardian  ad  litem 's 
charges  against  their  aunt.  Annie  (i.  (Jralie,  their 
uncle,  the  Administrator,  and  the  counsel  for  the  Admin¬ 
istrator,  all  of  whom  have  carefully  and  conscientiously 
sought  to  advance  and  protect  the  best  interests  of  said 
live  minors.  In  consequence,  said  guardian  ad  litem  re¬ 
cently  admitted  to  Mr.  .Justice  Ltihring  that  he  is  receiving 
no  support  or  assistance  from  any  of  them. 

JOSEPH  P.  BURKE, 

Adniinist  rator. 

GEO.  E.  SULLIVAN, 

226  Woodward  Bldg. 

Attorney  for  Administrator. 

District  ok  Columbia,  to  wit: 

1,  Joseph  D.  Burke,  being  first  duly  sworn,  depose  and 
say  that  I  have  read  the  foregoing  Supplement  by  me  sub¬ 
scribed.  and  know  tin*  contents  thereof,  and  that  1  verilv 
believe  the  facts  therein  stated  to  be  true. 

JOSEPH  P.  BURKE. 


Subscribed  and  sworn  to  before  me  this  28th  dav  of 
March.  li>3S). 

MARIE  M.  FENTRESS 


(Seal) 


Notary  Public.  I).  ('. 


12: 


>•> 


Endorsed:  Filed  Mar  2S  1  i >30  Theodore  Cogs¬ 
well,  Register  of  V  ills,  I).  C.  Clerk  of  Probate  Court 


122  Exhibit  A. 

John  I).  Fitzgerald,  Esq., 

Attorney  for  Mrs.  Annie  G.  Gralie, 
Woodward  Building, 

Washington,  D.  C. 


March  21,  11)21). 


Dear  Mr.  Fitzgerald: 


Estate  of  Ellen  T.  Taltavull, 
Administration  4S.471. 


Referring  to  the  recent  notice  bv  Mrs.  Gralie  to  Mr. 
■  *  • 

Burke,  the  Administrator  in  the  above  Estate,  fixing 
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M;nvh  Ml  si  as  the  limit  for  removal  of  chattels,  belonging 
to  tiie  Estate,  from  Mrs.  Grahe’s  premises,  it  is  requested 
that  such  time-limit  be  extended  to  and  including 
April  MOth. 

The  reason  for  this  request,  is  that  Mr.  Justice  Luhring, 
l>e fore  whom  l lie  above  estate  is  now  pending,  is  so  con¬ 
stantly  occupied  with  another  pending  trial  that  it  is  not 
feasible  for  Ills  Honor  to  give  the  Administrator's  pend¬ 
ing  Petition  for  Instructions  as  to  such  chattels  appropri¬ 
ate  consideration  without  such  extension  of  time.  While  I 
thoroughly  appreciate  the  justification,  if  not  necessity,  of 
d;e  giving  by  your  client  of  a  notice  for  removal  of  such 
chattel.-  in  view  of  the  continuing  abuse  being  heaped 
upon  her  by  the  guardian  ad  litem  who  utilizes  the  presence 
of  such  chattels  upon  your  client’s  premises  to  further 
attack  both  your  client  and  the  Administrator, — I  am  sure 
year  clhmt  lias  no  wish  to  make  the  particular  time-limit 
embarrassing  or  inconvenient  for  the  Court. 

Verv  trulv  vours, 

s/  GEO.  E.  SULLIVAN 

Attorney  for  Joseph  P.  Burke. 
Administrator.  Estate  of  El- 
len  T.  Taltandl,  deceased. 


124  Exhibt  B. 

Endorsed :  Filed  March  2S  19M9  Theodore  Cogswell. 
Register  of  Wills,  I).  C.  Clerk  of  Probate  Court 

M619  14th  St.,  X.  W., 

Washington.  1).  C. 

March  22,  1939. 

Mr.  Joseph  Burke, 

42b  7th  St.,  S.  W., 

Washington,  1).  C. 

Bear  Mr.  Burke: 

Mr.  Fitzgerald  has  exhibited  to  me  a  letter  received  by 
him  from  Mr.  George  E.  Sullivan,  your  attorney,  dated 
March  21.  19M9,  in  which  it  is  requested  that  the  time-limit 
set  forth  in  my  recent  notice  to  you  be  extended  to  and 
including  April  MOth.  In  view  of  the  reasons  set  forth  in 
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Mr.  Sullivan's  letter,  the  time-limit  is  extended  to  and 
ineluding  April  30th  as  requested. 

Yerv  trulv  vours, 

•  •  »  * 

S  AXXIK  G.  GRAHE 

indorsement:  Supplement  to  Petition  of  Administrator 
of  February  2S,  1030.  Filed  March  28,  1030.  Theodore 
Cogswell,  Register  of  Wills,  1).  (’.  Clerk  of  Probate  Court. 


17)2  Fhir/iuffs  of  Fad  ami  Conclusions  of  Laic. 

This  is  a  proceeding  to  remove  an  administrator. 

Ellen  T.  Taltavull  died  intestate  in  the  District  of  Co¬ 
lumbia  on  the  10th  dav  of  Mav,  1035,  leaving  her  surviving 
as  her  heirs  at  law  and  next  of  kin  live  minor  children,  the 
eldest  of  whom,  Peter  Adolph  Taltavull,  was  seventeen  and 
a  half  years  of  age  at  the  time  of  her  death.  Also  sur¬ 
viving  her  were  .Joseph  P.  Burke  and  Annie  G.  lira  lie, 
respectively  brother  and  sister  of  the  decedent. 

On  .June  1  St h,  1037),  .Joseph  P.  Burke  and  Annie  G.  Grain* 
filet]  their  petition  for  tin*  issuance  of  letters  of  administra¬ 
tion,  and  the  court,  on  said  day,  without  the  appointment 
of  a  guardian  ad  litem  for  the  minor  children,  appointed 
the  said  .Joseph  P.  Burke  as  administrator,  lie  duly  quali¬ 
fied  as  such  administrator  on  the  2(>th  day  of  June,  1037). 

The  deceased  was  the  widow  of  the  late  W.  Warren 
Taltavull  who  died  March  20th,  1034.  He  owned  and 
operated  an  undertaking  business  at  3(>10  Fourteenth  Street, 
X.  W..  Washington,  I).  <  under  the  name  of  the  W.  Warren 
Taltavull  Funeral  Home.  Shortly  before  his  death,  Mr. 
Taltavull  assigned  or  otherwise  transferred  this  business  to 
tlie  decedent,  and  after  his  death  she  continued  to  operate 
the  business  under  the  same  name  and  in  the  same  manner 
as  it  had  been  conducted  by  Mr.  Taltavull. 

The  property  in  which  Mr.  and  Mrs.  Taltavull  conducted 
the  undertaking  business  was  owned  by  the  decedent,  Ellen 
T.  Taltavull,  and  her  sister,  Annie  G.  Grahe,  as  joint 
153  tenants,  and  so  upon  the  death  of  the  former,  Annie 
G.  Grahe  became  the  sole  owner  of  the  property. 

Mr.  Taltavull  had  employed  one  Francis  .T.  Collins  as  a 
funeral  director  and  embalmer  to  assist  in  the  business  and 
Mrs.  Taltavull  continued  that  employment  until  her  death. 

The  inventory  and  appraisement  filed  by  Mr.  Burke  as 
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administrator  October  17,  1933  discloses  stock  and  fixtures 
on  hand  at  the  time  of  Mrs.  Taltavull's  death,  includin.fi:  a 
1932  l>nick  sedan:  1932  flexible  body  Buick  hearse,  and 
1931  («.  M.  truck  of  the  total  value  of  $3,283.93.  The 
inventory  fails  to  list  and  value  an  electric  sign  used  in 
connection  with  the  business. 

The  administrator,  on  December  30th,  1933,  filed  a  peti¬ 
tion  for  “authority  to  sell  portion  of  appraised  personal 
estate  constitut ing  constantly  depreciating  assets'*  of  the 
estate  consisting  of  stock  and  fixtures  and  automobiles.  It 
was  alleged  that  “in  the  interest  of  conservation"  such 
propm  ty  should  be  promptly  sold,  and  that  the  administra¬ 
tor  “lias  an  opportunity  to  sell  the  said  items  at  this  time 
for  the  appraised  value  thereof  *  *  *  the  proposed  purchaser 
being  Mrs.  Annie  (1.  Oralie."  The  Register  of  Wills  re- 
fused  to  recommend  approval  and  the  petition  was  with¬ 
drawn. 

On  July  27th,  1937,  tin*  administrator  filed  a  petition 
wherein  he  sought  ratification  of  the  sale  of  the  inventory 
to  Mr*.  (Jrahe.  The  petition  alleged  that  “your  administra¬ 
tor.  shortly  after  Ids  appointment,  obtained  from  said  Annie 
(I.  drain*  an  agreement  to  pay  said  total  sum  in  purchase 
of  such  items  of  personal  estate,  paying  a  portion  thereof, 
from  time  to  time,  as  rental  until  the  entry  of  a  formal  court 
order  of  authorization  or  ratification,  and  paying  the  bal¬ 
ance  upon  the  entry  of  such  order.’’ 

134  This  petition,  which  was  bled  more  than  two  years 
after  the  death  of  Mrs.  Taltavull,  informed  the  court 
that,  as  the  surviving  joint  tenant,  Annie  G.  Oralie  was 
the  owner  of  the  property  in  which  the  undertaking  busi¬ 
ness  was  conducted  by  the  decedent.  That  the  net  income 
from  the  undertaking  business  for  the  period  from  January 
1,  1933  to  May  19,  1933  amounted  to  $938.86.  That  the  net 
income  of  the  business  from  the  29th  day  of  March,  1934. 
the  date  of  the  death  of  the  decedent's  husband,  W.  Warren 
Taltavull.  to  December  31,  1934,  amounted  to  $672.81.  It 
was  pointed  out  that  in  arriving  at  this  income,  the  rental 
value  of  the  premises  of  approximately  $230  per  month 
and  the  value  of  the  services  of  Mr.  and  Mrs.  Taltavull 
were  not  considered  or  deducted,  and  that  the  “administra¬ 
tor  did  not  feel  justified  in  applying  to  the  court  for  au¬ 
thorization  to  continue  such  undertaking  business,  and  did 
not  do  so  because  it  would  be  necessary  to  pay  the  rental 


value  of  said  real  estate  to  the  surviving  joint  tenant,  Annie 
G.  Gralie,  for  the  period  occupied,  and  a  net  loss  would  thus 
be  indicated  on  the  basis  of  tin*  past." 

The  petition  of  duly  27th,  1937  was  not  acted  upon  by 
the  Register  of  Wills  until  the  12th  day  of  August,  1937, 
when,  pursuant  to  Probate  Rule  5,  that  office  addressed  a 
memorandum  to  the  presiding  justice  of  the  Probate  Uourt 
recommending  disapproval  of  tin*  order  and  making  the 
following  suggestions : 

“It  is  the  opinion  <>f  this  office  that  a  full  and  complete 
account  of  the  conduct  of  this  business  should  be  tiled,  cov¬ 
ering  the  full  period  front  date  of  death  of  the  decedent, 
and  furthermore,  that  the  business  should  not  be  sold  on 
tile  basis  of  the  so-called  ‘rental*  received  from  Annie  G. 
Gralie  and  the  balance  in  cash.  In  addition,  the  offer  does 
not  include  anything  for  the  good  will  of  the  business.  This 
office  is  also  of  the  opinion  that  a  guardian  ad  litem  should 
be  appointed  by  the  Court  1<>  represent  the  interests  of  the 
five  minor  children  of  the  decedent  in  connection  with  the 
failure  of  the  administrator  to  administer  the  assets  of  this 
estate  so  far  as  the  conduct  of  the  funeral  business  is  con¬ 
cerned." 

153  Acting  upon  the  suggestion  of  the  Register  of 
Wills,  the  presiding  just  ice  of  the  Probate  Court  on 
the  12th  of  August,  1937  designated  and  appointed  Richard 
K.  Wei  I  ford  as  the  guardian  ad  litem  for  the  minor  chidren 
of  the  decedent  “to  look  into  and  report  to  the  court  con¬ 
cerning  all  matters  pertaining  to  said  petition,  including  the 
making  of  such  recommendations  as  such  guardian  ad  litem 
may  consider  appropriate.*’ 

The  guardian  ad  litem  filed  his  report  and  recommenda¬ 
tions  October  11th,  1937,  whereupon  the  court,  upon  the 
recommendation  of  the  Register  of  Wills,  enlarged  the 
powers  of  the  guardian  ad  litem  and  authorized  and  em¬ 
powered  him  “to  take  such  action  as  he  may  be  advised  for 
the  protection  of  the  infant  parties  in  this  cause." 

On  October  14th,  1938.  Richard  E.  Wellford,  as  such 
guardian  ad  litem,  filed  his  petition  for  the  removal  of  the 
administrator.  .Joseph  P.  Burke,  and  for  a  reference  to 
the  auditor  of  this  court  for  a  complete  audit  of  the  books 
and  records  of  the  decedent’s  business.  Upon  considera¬ 
tion  of  the  petition,  tin*  court  on  tin*  same  day  issued  a  rule 


73 


against  the  said  Joseph  i\  Burke,  requiring  him  to  show 
cause  why  lie  should  not  he  removed  as  administrator. 

The  petition  charges  that  the  administrator  consented  to 
and  aided  and  approved  of  various  acts  ol‘  intermeddling 
on  the  part  of  his  sister  Annie  G.  (jrahe,  and  Francis  J. 
Collins;  that  he  failed  to  take  charge  of  the  assets  of  the 
business  of  the  decedent,  including  hooks  and  records,  but 
left  the  same  in  tin*  hands  of  his  sister,  Annie  Cl.  Grahe, 
who  was  unlawfully  conducting  and  operating  the  business; 
that  he  entered  into  an  oral  agreement  with  said  sister  to 
sell  to  her  the  slock  and  fixtures  of  the  business  at  their 
appraised  value,  and  that  in  a  petition  for  the  sale  of  such 
stock  and  fixtures,  filed  and  withdrawn  December  30th,  103'), 
the  said  administrator  informed  the  court  that  said  articles 
were  constantly  depreciating,  but  did  not  advise  the 
156  court  of  the  agreement  to  sell  the  same  to  his  sister, 
nor  that  she  had  been  operating  the  business  since 
the  death  of  his  decedent  and  had  used  such  assets. 

The  guardian  ad  litem  in  bis  petition  further  charges 
that,  in  his  petition  filed  July  27th,  1037  for  the  ratification 
of  the  sale  of  assets  to  Mrs.  Grahe,  the  administrator  know¬ 
ingly  misstated  the  net  income  of  the  business  from  Jan- 
uarv  1st,  103.")  to  Mav  10th.  1037),  and  likewise  knowinglv 
misstated  the  net  income  of  such  business  from  March  20th, 
1034  to  December  31st.  1034.  It  is  charged  that  at  the  time 
this  petition  was  filed,  the  administrator  knew  that  the  busi¬ 
ness  as  conducted  bv  the  said  Annie  G.  Grahe  had  shown  a 
net  profit  of  over  twenty-one  thousand  dollars. 

The  petition  for  removal  also  challenges  the  accuracy  of 
the  first  and  final  account  filed  by  the  administrator  August 
17th,  1037  because  of  its  failure  to  show  receipt  of  income 
for  the  decedent’s  business. 

On  November  1st,  1937,  the  administrator  filed  his  answer 
and  return  to  the  rule  to  show  cause,  lie  denied  the  charges 
of  intermeddling,  and  stated,  that  so  far  as  he  “has  been 
able  to  learn,  after  diligent  investigation,  the  undertaking 
business  which  had  been  conducted  by  decedent,  Ellen  T. 
Taltavull,  and  her  deceased  husband  was  not  either  a  pros¬ 
perous  or  a  very  prosperous  one,  but  was  extremely  hazard¬ 
ous  and  speculative,  and  was  chiefly  dependent  upon  the 
place  of  business  aforesaid  for  business  prospects.’’  The 
answer  alleges  that  the  business  was  located  on  two  much 
travelled  thoroughfares,  14th  Street  and  Spring  Road:  and 
that  this  location  had  acquired  a  special  non-conforming  use 


privilege*  under  the  Zoning  Regulations  of  the  District  of 
Columbia  and  was  located  in  a  tirst  commercial  zone  strip, 
abutting  an  extensive  residential  zone  area,  thus  affording 
prompt  undertaking  service. 

The  administrator  admits  that  he  was  advised  by  counsel 
that  to  continue  the  business  of  bis  decedent  an  order  of  the 
Probate  Court  was  necessary,  and  to  obtain  this 
l.‘>7  order  a  special  showing  had  to  be  made,  and  that 
until  such  showing  could  be  made  “the  thing  to  do 
was  to  have  any  business  that  might  come  in  attended  to  in 
regular  course  as  if  no  death  had  occurred,  Mrs.  (Jrahc  as 
owner  of  the  real  estate  where  the  business  bad  been  con¬ 
ducted  taking  charge  and  assuming  all  responsibility  and 
jeopardy  during  such  interim,  yet  asserting  no  special  right 
or  advantage  by  reason  thereof,  and  awaiting  further  de¬ 
velopments.’*  It  is  alleged  that  Mrs.  Grain*  agreed  to  all 
of  this  and  has  at  no  time  sought  to  intermeddle.  The  an¬ 
swer  states  that  the  administrator  is  informed  that  Mrs. 
Grain*  has  paid  Francis  ,1.  Collins  for  bis  services  as  man¬ 
ager. 'funeral  director  and  embalmer,  and  amount  equal  to 
50  G  of  accruing  proiits. 

Continuing,  the  answer  alleges  that  during  the  month 
succeeding  bis  qualilication.  Ins  investigation  convinced  him 


of  the  non-existence  of  any  good  will  ‘‘because  (1)  the  place 
of  business  (in  which  decedent’s  estate  had  no  leasehold  or 
title)|Was  indispensable  to  any  good  will,  (2)  the  amount  of 
business  which  could  be  obtained  was  wholly  speculative,  as 
it  was  entirely  dependent  upon  whether  any,  and  if  so,  how 
many,  persons  inclined  to  send  their  business  would  actually 
have  deaths  in  their  families  during  a  particular  period, 
and  {.*>)  the  necessary  expense  incident  to  being  prepared 
to  receive  and  take  care  of  possible  business  were  bv  no 
nmans  speculative,  but  actual,  and  would  aggregate  in  ex¬ 
cess  of  $1,000  per  month.’*  Tt  is  then  alleged  that  the  ad¬ 
ministrator  consulted  counsel  “and  was  advised  that  there 
was  no  basis  or  warrant  for  petitioning  the  court  for  au¬ 
thority  to  conduct  tin*  funeral  or  undertaking  business." 

The  administrator  denies  knowledge  respecting  net  pro¬ 
fit  made  by  Mrs.  Grahe  in  the  operation  of  the  business 
from  May  10th,  103")  to  December  30th.  1035.  and  for  the 

vear  1030. 

* 

The  hearing  was  had  on  the  petition  for  removal  and  the 
answer  to  the  rule  on  the  23rd  day  of  December,  1037  and. 


it  appearing  that  an  audit  should  be  made  of  the  books  and 
records  pertaining  to  l  lie  business,  an  order  was 
lots  entered  on  that  day  referring  the  cause  to  the  au¬ 
ditor  of  this  court  and  directing  “that  he  make  a 
complete  audit  of  the  undertaking  business  operated  at 
3619  Fourteenth  Street,  Northwest,  known  and  operated  as 
Taltavull  Funeral  Home,  for  the  years  1933,  1934,  1933, 
1936  and  1937,  and  state  the  account  of  said  business,  show¬ 
ing  tin*  prolit  or  less  from  its  operation  during  the  afore¬ 
said  years,  and  file  in  this  cause  his  report  and  finding  of 
fact  in  regard  to  the  prolit  or  loss  of  said  business  for 
the  aforesaid  rears.” 

The  report  of  the  auditor  was  filed  February  1st,  1939. 

The  administrator  filed  objections  and  exceptions  thereto 

on  the  13th  dav  of  February,  1939. 

•  • 

The  principal  objection  to  the  report  is  that  “as  to  each 
of  the  live  years  dealt  with  in  the  order  of  reference,  the 
Auditor  ignored  and  eliminated  tin*  rental  or  use  value  of 
the  vitally  necessary  imsiuess  premises  actually  used  in  the 
business,  and  the  value  of  the  personal  services  rendered  by 
Mr.  and  Mrs.  Taltavull  during  their  lifetime  and  while  the 
business  was  being  operated  by  the  one  or  the  other:  and 
also  ignored  and  eliminated  the  value  of  the  services  of 
Annie  G.  Gralie  and  Francis  J.  Hollins  during  their  opera¬ 
tion  of  the  business  after  the  death  of  Mrs.  Taltavull.  The 
objection  points  out  that  a  deduction  of  the  rental  value  and 
the  value  of  the  personal  services  will  show  greatly  reduced 
profits  over  those  reported  and  a  net  loss  of  $1,687.36  for 
the  year  1933  and  $3,023.83  for  the  year  1934,  instead  of 
the  profit  reported  for  those  years. 

Tlie  auditor  was  requested  to  include  an  allowance  for 
rent,  but  declined  to  do  so  for  the  reason  that  no  rental 
or  use  charge  appears  in  the  l  ooks  or  records  pertaining  to 
the  business:  and  that  the  order  of  reference  confined  him 
to  an  audit  of  the  books  and  records. 

The  objections  and  exceptions  to  the  auditor’s  re- 
139  port  are  not  well  taken.  The  auditor  has  no  au¬ 
thority  to  exceed  the  power  conferred  upon  him  by 
the  order  of  reference. 

Evidence  was  taken  bv  the  auditor  as  to  the  rental  value 


of  the  premises,  and  also  as  to  the  nature  and  character  of 
the  services  rendered  by  Mrs.  Gralie  and  Mr.  Collins  in  the 
conduct  of  the  undertaking  business.  This  evidence  is  not 
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considered  bv  the  court  since  it  was  not  consideml  l>v  the 
auditor  in  determining  protit  or  loss,  and  the  court  is  not 
inclined  to  mouifv  the  report  hv  making  allowances  lor  such 
items.  However,  it'  allowances  lor  rental  ami  personal 
services  are  made,  the  business  shews  a  profit  during'  its 
operation  by  Mrs.  (irahe  and  Mr.  Hollins. 

The  objections  and  exceptions  to  the  auditor's  report 
are  severally  overruled. 

The  undertaking'  business  in  which  the  decedent  was  en¬ 
gaged  at  the  time  of  her  death  was  established  by  her  hus¬ 
band,  the  late  W.  Warren  Taltavull.  in  the  year  llfJJ  and 
conducted  under  the  name  of  Taltavull  Funeral  Home.  It 
was  located  on  the  corner  of  Fourteenth  Street  and  Spring 
Road,  X.  W„  a  very  desirable  location,  and  was  indicated 
by  an  electric  sign  on  the  premises  carrying  the  words 
“Taltavull  Funeral  Home."  'flu*  business  was  also  adver¬ 
tised  by  both  Mr.  and  Mrs.  Taltavull  in  the  newspapers, 
diurch  bulletins  and  magazines. 

The  business  was  a  profitable  one  and  well  known.  Dur¬ 
ing  tiic  year  the  auditor's  audit  and  report  discloses 

that  a  profit  of  was  made  by  Mr.  Taltavull.  The 

auditor's  statement  of  the  account  of  the  business  for  the 
year  lb.’U  shows  a  profit  of  in2.714.17)  from  its  operation  by 
Mr.  Taltavull  until  his  death  on  March  ‘Jbth  of  that  year  and 
by  the  decedent  the  remainder  of  the  year.  For  the  year 
11  ft 7>,  the  account  of  the  business  shows  a  profit  of  ^12.1208.01 
from  its  operation  by  the  decedent,  Kllen  T.  Talta- 
100  vull.  from  Januarv  1st  until  her  death,  Mav  lbtlu 
lift."). 


Mr.  and  Mrs.  Taltavull  used  the  first  floor  and  basement 
of  the  premises  in  connection  with  the  undertaking  busi¬ 
ness.  The  upper  floor  was  used  and  occupied  as  living 
quarters  for  themselves  and  children. 

A  day  or  so  after  the  death  of  Mrs.  Taltavull,  and  ap¬ 
proximately  a  month  prior  to  the  tiling  of  the  petition  for 
letters  of  administration,  a  conference  was  held  by  and  be¬ 
tween  Joseph  P.  Burke,  Annie  0.  (Irahe  and  Francis  .T. 
Collins  to  determine  the  disposition  to  be  made  of  the 
undertaking  business.  Counsel  was  present  and  partici¬ 
pated  in  this  conference.  The  problem  was  whether  to 
continue  the  business  or  close  the  doors.  Mrs.  (Irahe,  al¬ 
though  she  had  no  previous  experience  or  connection  with 
the  undertaking  business,  was  decidely  in  favor  of  eontinu- 


ing  it,  and,  m>  was  Mr.  Collins.  Mr.  Burke  believed  that 
the  business  iuui  a  future  and  he  did  not  want  to  see  it 
closed,  e\ en  lor  a  short  period  of  time,  because  as  lie  says, 
‘•any  business  that  closed,  such  as  an  undertaking  business, 
for  a  short  period  of  time,  would  have  its  effect  upon  the 
business  upon  a  reopening.*’  ( R.  (59-70).  He  told  Mrs. 
Grain*  to  continue  the  business.  (R.  3-4). 

Collins  was  interested  in  becoming  a  partner  in  the  busi¬ 
ness.  Trior  to  her  death  he  had  expressed  this  desire  to 
Mrs.  Taltavull  and  she  had  promised  him  a  partnership  in 
the  business.  This  he  told  to  Mrs.  (irahe.  (K.  238-239). 

As  a  result  of  the  conference,  it  was  agreed  that  Mrs. 
(irahe  and  Mr.  Collins  should  continue  the  business,  and 
that  the  yolits  therefrom  sliouid  be  equally  divided  be¬ 
tween  them.  As  stated  by  Mr.  Burke,  Mrs.  (irahe  and  Mr. 
Collins  ve»v  “carrying  it  on  for  their  own  benelit.  because 
they  wore  taking  all  of  the  responsibility.  They  were  liable 
for  the  losses  that  they  may  sustain  in  the  operation 
1  (» 1  of  the  business  and  shared  its  profits."  (R.  78  el 
seq.). 

The  understanding  and  agreement  between  Mrs.  (Irahe 
and  Mr.  Collins  was  a  verbal  one,  and  so  far  as  the  record 
discloses  was  never  reduced  to  writing.  However,  they 
regarded  their  undertaking  as  a  partnership  venture  and 
so  reported  it  to  the  Collector  of  Internal  Revenue  at 
Baltimore,  Maryland  in  their  Partnership  Returns  of  In¬ 
come  filed  with  that  office  March  loth,  193(5  and  March  loth, 
1937.  (Tltfs.  Kx.  1.1  and  1(5). 

Pursuant  to  the  understanding  had  at  tin*  conference  and 
their  partnership  agreement,  Mrs.  (Irahe  and  Mr.  Collins, 
on  the  20th  day  of  May.  193.1.  took  charge  of  the  decedent's 
undertaking  business  under  the  name  of  Taltavull  Funeral 
Home,  and  conducted  and  operated  it  in  the  same  manner 
as  it  theretofore  had  been  conducted  and  operated  by  Mr. 
and  Mrs.  Taltavull,  and  are  now  so  conducting  and  operat¬ 
ing  it. 

With  the  knowledge  and  consent  of  Mr.  Burke,  both  before 
and  after  he  became  administrator,  Mrs.  Grain*  and  Mr. 
Collins  retained  the  books  and  records  of  tin*  business,  and 
sold  and  used  the  stock  and  fixtures  listed  in  the  inventory 
and  on  hand  at  tin*  death  of  Mrs.  Taltavull.  They  used 
the  automobiles  of  the  estate  but  paid  the  customary  rental 
therefor  to  the  administrator.  As  the  stock  was  sold  or 
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usc*<.l  iii  the  course  of  business,  it  was  replaced  by  the 
partnership. 

Under  the  management  and  operation  of  Mrs.  Grain*  and 
Mr.  Collins,  the  business  made  substantial  protits.  Accord¬ 
ing  to  the  Partnership  Return  of  Income  for  the  period 
Mayi'Jbth,  1935  to  December  3ist,  idea,  (Dili's,  Fx.  15)  the 
net  income  of  the  business  was  $4,704.39,  which  was  equally 
divided  between  Mrs.  Grain*  and  Mr.  Collins.  For  the 
same  period  the  auditor's  statement  of  account  shows  a  net 
income  of  $9,471.75.  For  the  calendar  year  1930,  the  net 
incohie  of  tile  business  was  $10,509.55  ( Pit fs.  Fx.  1(5)  which 
was  equally  divided  between  them.  The  auditor's 
102  1  report  for  that  year  shows  a  prolit  of  $15,753.08. 

The  individual  income  tax  return  for  the  calendar 
year  1957  filed  by  Mrs.  Grain*  (Pltfs.  Fx.  17)  shows  a  net 
income  received  from  tin*  business  by  her  of  $0,851.40.  The 
auditor's  statement  of  account  for  that  year  shows  a  prolit 
from  tin*  business  of  $10,415.55. 

Counsel  stipulate  and  agree  that  the  net  income  from  the 
business  for  1958  is  $14,400.00.  (R.  159). 

The  auditor's  report  shows  that  from  May  19th,  1935  to 
December  51  >t,  1937  the  total  pjoiits  of  the  business,  in¬ 
cluding  uncollected  bills  aggregating  $3,084.50,  amounted 
to  $41,040.98.  To  this  amount  should  be  added  the  sum  of 
$14,400.00,  the  amount  of  the  profits  for  the  year  1938, 
which  gives  total  profits  made  by  Mrs.  Grain*  and  Mr. 
Collins  amounting  to  850,040.98.  According  to  the  auditor’s 
report,  certain  disbursements  were  made  from  the  profits 
during  this  period  May  19th.  1935  to  December  31st,  1937 
which  were  not  included  in  the  account  of  the  business.  If 
these  disbursements  are  deducted,  then  Mrs.  Grain*  and  Mr. 
Collins  each  received  the  sum  of  $15.04i.4S,  or  a  total  of 
$30,0^2.9(1  during  that  period. 

As  we  have  seen,  tin*  administrator  filed  two  petitions 
with  tin*  court  for  the  sale  of  the  business  assets  to  Annie 
G.  Grain*.  In  neither  of  the  petitions  was  the  court  advised 
of  the  disposition  made  of  the  business  on  May  20th,  1935, 
nor  was  it  informed  of  the  fact,  then  known  to  the  adminis¬ 
trator.  that  tin*  business  was  being  continued  and  operated 
by  Grain*  and  Collins  under  the  name  of  Taltavull  Funeral 
Home,  and  that  they  had  sold  the  stock  and  were  using 
the  fixtures  and  materials  of  tin*  estate  in  the  course  of 


their  operations,  and  that  he  had  allowed  them  to  use  the 
automobiles  belonging  to  the  estate  in  connection  with  the 


business.  Xo  effort  was  made  by  the  administrator 
1G3  to  ascertain  and  report  to  the  court  the  profits  being 
made  by  Mrs.  Grahe  and  Mr.  Collins  although  the 
most  casual  investigation  would  have  disclosed  that  sub¬ 
stantial  prolits  were  being  made. 

The  administrator  did  not  seek  authority  to  sell  the 
undertaking  business  but,  oil  the  contrary,  maintained  that 
it  possessed  no  good  wlii  because  its  location  was  owned  by 
Annie  G.  Grahe.  Mrs.  Grahe  regarded  the  name  Taltavull 
as  a  heipl'ui  factor  in  continuing  the  business  (K.  1G3)  and 
Mr.  Collins  testified  that  the  name  “W.  Warren  Taltavull 
Home*'  had  a  monetary  value  and  if  sold  with  the  premises 
would  add  somewhere  between  $5,000  and  $10,000  to  the 
price.  (K.  222-223).  These  considerations,  however,  were 
not  presented  to  the  court  in  either  of  the  petitions  filed 
by  the  administrator. 

There  is  testimony  of  an  expert  accountant  who  made  a 
study  of  tile  auditor's  report  that  the  value  of  the  good  will 
of  the  undertaking  business  as  of  May  19th,  1935,  the  date 
of  Mrs.  TaltavulCs  death,  was  about  $28,000. 

This  long  established  business  had  earned  a  good  will 
which  was  of  pocular  value  to  Annie  G.  Grahe.  The  very 
name  •‘Taltavull  Funeral  Home,"  under  which  it  had  been 
conducted  and  which  was  well  known,  was  of  special  value 
to  her.  True  she  owned  the  premises  in  which  the  business 
had  been  conducted,  but  without  the  name,  the  premises  pos¬ 
sessed  no  unusual  value.  This  she  realized  and  immediatelv 

• 

upon  the  death  of  Mrs.  Taltavull  she  took  steps  to  continue 
the  business  and  to  secure  the  services  of  the  funeral  di- 
rector  and  embalmer.  Mr.  Collins.  She  readily  agreed  to 
his  terms  to  induce  him  to  join  with  her. 

During  his  services  with  Mr.  and  Mrs.  Taltavull,  the 
largest  salary  paid  to  Mr.  Collins  was  $2,408.00,  and  that 
was  for  the  year  1934.  In  1933  he  received  $2,085.00,  and 
for  the  period  from  January  1st.  1935  to  May  19th,  1935,  the 
day  of  Mrs.  Taltav'ull's  death,  he  was  paid  $769.50. 
1G4  Tt  is  here  noted  that  after  the  death  of  Mrs.  Talta¬ 
vull,  the  administrator,  in  his  objections  to  the  au¬ 
ditor’s  report,  complains  that  the  auditor  failed  to  consider 
evidence  to  the  effect  that  the  services  of  Mr.  Collins  were 
worth  $200  per  week,  and  to  allow  that  amount  in  arriving 


at  profits. 

In  the  partnership  arrangement  between  Mrs.  Grahe  and 
Mr.  Collins  no  value  was  placed  upon  the  personal  services 
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to  be  rendered  by  tile  partners,  and,  while  it  was  not  defi¬ 
nitely  stipulated  as  a  rental  tor  the  premises,  the  sum  of 
$110.00  each  month  was  paid  out  of  the  gross  receipts  of 
the  business  on  account  of  an  indebtedness  of  Mrs.  Gralie 
to  a  building  and  loan  association  secured  bv  a  lien  on  the 
premises. 

In  view  of  the  profits  made  by  Mrs.  Gralie  and  Mr.  Collins 
in  continuing  this  business  as  it  had  been  conducted  by  the 
Taltavulls.  there  is  at  least  room  for  conjecture  that  had  it 
been  conducted  by  them  as  the  *' Gralie  and  Collins  Funeral 
Home**  with  all  past  connection  of  the  Taltavull  eliminated, 
the  profits  would  not  have  continued,  hut  their  risk  would 
have  been  the  same  as  attends  the  establishment  of  any  new 
business.  This,  of  course,  they  recognized,  and  so  did  Mr. 
Burke.  He  says:  “Well,  1  felt  that  regardless  of  what 
profit  might  come  out  of  tin*  business,  or  what  cost  might  be 
to  operate  it.  it  was  the  important  thing  to  keep  that  busi¬ 
ness  open.  1  realized  the  closing  of  a  business  and  the 
public  knowing  the  business  was  closed,  it  required  a  lot  of 
energy  and  effort  to  bring  back  that  trade."  (R.  113). 
Further,  he  says  that  there  wasn't  any  thought  of  being 
abic  to  sell  or  dispose  of  that  business  to  anyone  other  than 
Mrs.  Gralie,  and  he  felt  that  sin*  was  the  logical  person. 
(R.  113).  However,  as  we  have  seen,  authority  was  not 
requested  by  the1  administrator  to  sell  this  business  as  a 
going  concern,  including  the  good  will,  to  Mrs.  Gralie 
or  any  other  person.  There  was  good  will  and  it 
required  “a  lot  of  energy  and  effort ",  on  the  part  of 
Mr.  and  Mrs.  Taltavull  to  establish  it.  This  good  will  was  a 
valuable  asset  of  tin*  estate. 


In  taking  possession  of  the  assets  of  the  estate  of  Ellen  T. 
Taltavull.  deceased,  and  using  such  assets  as  their  own  by 
s<‘ll»ng  and  disposing  of  them;  and  by  carrying  on  the 
decedent's  business  and  retaining  tin*  profits  therefrom 
as  their  own,  Annie  G.  Gralie  and  Francis  J.  Collins  com¬ 
mitted  acts  of  intermeddling  and  became  executors  de  son 
tort  and  chargeable  accordingly.  In  these  acts  of  inter¬ 
meddling,  they  wert*  aided  and  abetted  by  Joseph  P.  Burke 
both  before  and  after  ho  qualified  as  administrator  of  said 
estate,  in  this  that  he  advised  and  consented  to  the  arrange¬ 
ment  whereby  Mrs.  Grain*  and  Mr.  Collins  took  charge  of 
the  decedent's  business  and  at  no  time  informed  the  court 
that  they  were  conducting  such  business  at  a  profit  and  were 
not  accounting  therefor. 
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The  administrator  knew  or  by  the  exercise  of  ordinary 
care  should  have  known  that  Mrs.  Gralie  and  Mr.  Collins 
were  making  substantial  profits  from  their  conduct  of  the 
business. 

The  profits  realized  by  Mrs.  Gralie  and  Mr.  Collins  are 
assets  of  the  estate  of  Ellen  T.  Taltavull,  deceased,  but  in 
his  first  and  final  account  filed  August  17th,  1937,  the  admin¬ 
istrator  makes  no  account  of  these  profits,  and  thus  he  con¬ 
ceals  and  aids  and  abets  Mrs.  Gralie  and  Mr.  Collins  to  con¬ 
ceal  the  same. 

Among  the  powers  conferred  upon  the  Probate  Court  is 
the  power  to  revoke  letters  of  administration.  Section  124 
of  Title  18  of  the  Code  of  the  District  of  Columbia  (1929) 
provides : 


‘‘It  shall  have  full  power  and  authority  *  *  *  to  grant, 
and  for  anv  of  the  causes  hereinafter  mentioned,  to  revoke 
*  *  *  letters  of  administration  *  *  *  and  to  appoint  a  succes¬ 
sor  in  the  place  of  anvone  whose  letters  have  been  re¬ 
voked  *  *  * 

1GG  The  Court  of  Appeals  had  occasion  to  construe 
this  section  of  the  Code  in  the  case  of  Guthrie  v. 
Welch,  24  App.  I).  C.  562.  This  was  a  proceeding  to  revoke 
letters  ad  colligendum.  The  collector  was  removed  on  the 
ground  that  she  was  interested  in  pending  litigation,  and 
that,  therefore,  some  disinterested  party  ought  to  be  ap¬ 
pointed  in  her  place  and  stead. 

There  was  no  adjudication  by  the  court  below  of  the  ques¬ 
tion  of  concealment  of  assets  that  was  raised  by  the  peti¬ 
tion,  but  the  removal  was  based  not  upon  any  such  conceal¬ 
ment,  but  upon  the  impropriety  of  the  collectorship  being 
vested  in  one  interested  in  the  litigation.  It  was  argued  by 
the  collector  that  she  could  not  be  removed  for  any  such 
cause,  or  for  any  cause  whatever  other  than  certain  speci¬ 
fied  causes  mentioned  in  the  Code. 

In  disposing  of  the  contention  made  by  the  collector,  the 
court,  through  Mr.  Justice  Morris,  said: 


“From  this  sec.  119,  and  from  the  expression  used 
therein  that  for  any  of  the  causes  thereinafter  mentioned 
letters  testamentary,  letters  of  administration,  letters  ad 
colligendum,  and  letters  of  guardianship  might  be  revoked 
by  the  probate  court,  it  might  justly  be  inferred  that  it 
was  the  intention  of  the  framers  of  the  Code  to  enumerate 


specifically  thereinafter  the  several  causes  for  which  such 
revocation  might  be  had.  But  nowhere  in  the  (.’ode  do  we 
find  any  specific  enumeration  of  such  causes.  Indeed,  it 
would  seem  that  thereafter  there  is  only  incidental  refer¬ 
ence  to  the  matter  of  revocation  of  letters,  when  it  is  men¬ 
tioned  in  secs.  1*22,  12b,  124,  12b,  and  12(5  as  one  of  the 
penalties  that  may  be  imposed  for  failure  to  invest  fund." 
as  directed  by  the  court:  or  for  concealment  of  assets  of 
the*  estate:  or  for  misconduct  of  a  joint  executor,  admin¬ 
istrator.  or  collector:  or  for  failure  to  render  an  inventory 
or  account.  The  contention  of  the  appellant  is  that  these 
four  specified  causes,  and  these  alone,  although  thus  only 
incidentally  mentioned,  are  the  only  causes  for  which  letters 
may  be  revoked  by  the  probate  court.  But  we  cannot  assent 
to  the  justice  of  this  contention.** 


The  court  distinguishes  between  an  administrator,  who. 
although  he  derives  his  authoritv  immediatelv  from  the 

V  •  • 

court,  is  pointed  out  by  tin*  statute,  and  a  collector 
1(>7  who  derives  his  appointment  and  authority  wholly 
from  the  court,  and  continuing  at  page  .">(>7  of  tin* 
opinion  says: 

“In  the  matter  of  the  removal  of  an  executor  there  is, 
of  course,  a  limitation  upon  the  authority  of  tin*  court  that 
it  cannot  be  done  without  just  cause,  for  tin*  reason,  as  al¬ 
ready  stated,  and  as  is  well  settled,  that  the  executor  does 
not  derive  his  authority  from  the  court,  but  from  the  will 
of  tin*  deceased :  and  tin*  power  to  remove  must  therefore 
be  specifically  granted  by  tin*  statute.  Similarly,  in  tin* 
matter  of  the  removal  of  an  administrator  once  appointed 
there  is  a  limitation  upon  the  power  of  the  probate  court: 
for  the  order  of  administration  is  regulated  by  tin*  statute, 
and,  unless  there  is  good  cause  to  the  contrary,  which  how¬ 
ever,  is  in  the  sound  judicial  discretion  of  tin*  probate  court 
itself,  that  court  is  bound  to  appoint  the  different  persons 
entitled  in  tin*  order  in  which  they  are  designated  in  the 
statute,  and.  being  compelled  to  appoint  in  that  order,  it  is 

not,  of  course,  at  libertv  to  nullifv  the  law  bv  arhitrarv 

•  *  *  *  • 

removal  after  appointment.** 

John  1*.  Burke,  as  the  administrator  of  tin*  estate  of  Kllen 
T.  Taltavull,  deceased,  must  take  the  proper  steps  to  re 
cover  the  profits  of  this  business  from  Mrs.  Grain*  and  Mr. 
Collins.  Such  a  proceeding  when  instituted  must  lieces- 
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sarilv  become  an  adversary  one  with  the  administrator  as 
plaintiff.  It  is  conceivable  that  Mr.  Burke  personally  may 
be  liable  to  the  estate  as  an  aider  and  abetter  of  the  inter¬ 
meddling.  Perhaps,  also,  his  bond  may  be  put  in  suit. 
These  are  considerations  not  to  be  overlooked,  although 
the  court  expresses  no  opinion  as  to  the  liability  of  Mr. 
Burke  or  his  bond. 

Furthermore,  Mr.  Burke  is  the  brother  of  Mrs.  Gralie, 
and  the  whole  arrangement  met  with  his  approval  because, 
as  the  court  believes,  he  thought  it  proper  for  her  and  Mr. 
Collins  to  continue  the  business  and  retain  the  profits. 

So  confronted  with  the  situation  presented  here,  the  ques¬ 
tion  naturally  arises,  has  Mr.  Burke  become  disqualified 
because  of  his  interest  to  further  administer  upon  the 
estate. 


1(>8  The  Code  is  silent  in  a  situation  such  as  is  here 
presented,  and  makes  no  provision  for  the  removal 
of  an  administrator  whose  interests  become  adverse  to  those 
of  the  estate  he  represents,  or  who,  because  of  his  partici¬ 
pation  in  acts  of  intermeddling,  becomes  such  an  interested 
party  that  he  cannot,  without  serious  embarrassment,  pro¬ 
ceed  to  recover  the  property  of  the  estate  from  those  un¬ 
lawfully’  holding  it. 

The  court  has  the  power  to  order  any  administrator  in 
default  in  respect  to  the  fulfillment  of  any  duty,  to  fulfill 
such  duty  on  pain  of  revocation  of  his  power  to  act,  and  to 
make  such  further  order  and  other  appointment  as  justice 
may  require.  Tit.  IS,  $  134,  Code  1).  C.  (19*29). 

Mr.  Burke  is  in  default  in  respect  to  the  fulfillment  of  his 
dutv  to  collect  the  assets  of  this  estate.  An  order  directing 
him  to  fulfill  such  duty  is  of  no  avail,  lie  has  such  a  per¬ 
sonal  interest  in  the  eontroversv  that,  to  sav  flu*  least,  it 
would  be  embarrassing  to  him  and  prevent  a  whole-hearted 
representation  of  the  estate.  Under  these  circumstances 
it  must  be  assumed  that  this  court  has  all  the  authority  nec¬ 
essarily  implied  in  the  act  creating  it,  and  that  in  the  in¬ 
terest  of  orderly  administration  of  estates  the  court  may 
remove  an  administrator  if  necessary  to  conserve  the  estate, 
protect  the  interests  of  infant  distributees  and  provide  for 
ultimate  distribution. 

The  court  is  of  the  opinion  that  the  letters  of  administra¬ 
tion  issued  to  Mr.  Burke  ought  to  be  revoked  and  a  disin¬ 
terested  person  appointed  in  his  place  and  stead  to  admin¬ 
ister  upon  this  estate. 
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It  is  so  ordered,  and  counsel  will  submit  proper  order 
herein. 

O  R  LUIR1XU 

June  30th,  1939.  Justice. 

Endorsement :  Findings  of  Fact  and  Conclusions  of  Law. 
Filed  June  30,  1939.  Theodore  Cogswell,  Register  of  Wills, 
D.  C.  Clerk  of  Probate  Court. 

109  Motion  for  Withdrawal  or  Striking  of  Fagrr  1 1 riling 
Stifled  "Findings  of  Fact  and  Concl usions  of  Law" 
Filed  June  do.  litdD.  Etc. 

Conies  now  Joseph  P.  Burke,  Administrator  herein,  by 
his  attorney,  and  moves  the  Court: 

1.  To  withdraw  or  strike  the  paper  writing  styled  “  Find¬ 
ing^  of  Fact  and  Conclusions  of  Law"  tiled  herein  June  30, 
1939,  on  the  ground  that  said  paper  writing  is  not  in  com¬ 
pliance  with,  but  in  violation  of.  Rule  1  Par.  2  of  tile  Sim¬ 
plified  Rules  of  Procedure  in  Civil  Practice  of  this  <  ourt, 
making  applicable  to  trials  of  contested  issues  m  probate. 
Rule  of  the  Federal  Rules  of  Civil  Procedure  requiring 
the  Court  to  “find  the  facts  specially  and  stale  separately 
its  conclusions  of  law  thereon”,  such  violation  consisting  in 
incorporating  in,  and  along  with,  the  recitais  of  a  memo- 
laiidum  opinion  purported  findings  of  fact  and  purported 
lotieiusions  of  law,  and  without  separation  or  segregai.ou 
of  such  opinion  from  the  purported  findings  or  purported 
conclusions  of  law,  also  without  separation  or  segregation 
of  the  purported  findings  from  the  purported  conclusions, 
and  without  any  definite  and  separate  finding  of  “the  facts 
specially”,  as  required  by  the  Rule,  or  any  separate  state¬ 
ment  of  conclusions  of  law  thereon  as  required  by  the  Rule: 
and  also  because  said  paper  writing  is  inconsistent  and  con¬ 
tradictory,  asserting,  on  p.  1(5,  that  “It  is  conceivable  that 
Mr.  Burke  personally  may  be  liable  to  the  estate  as  an 
aider  and  abettor  of  the  intermeddling”,  “although  the 
court  expresses  no  opinion  as  to  the  liability  of  Mr.  Burke 
or  his  bond”,  yet  previously  asserting,  on  p.  14.  that  “In 
these  acts  of  intermeddling,  they  were  aided  and 
170  abetted  by  Joseph  1\  Burke  both  before  and  after 
he  qualified  as  administrator  of  said  estate”. 


To  accord  to  counsel  an  opportunity  for  oral  argument, 
cl  which  counsel  has  at  no  time  heretofore  had  the  benefit, 
before  the  formulation  of  tin*  reqmied  finding  of  facts  sp<- 
e>a(iy  and  the  statement  srporoh  iy  of  the  Court's  conclu¬ 
sions  of  law  thereon,  particularly  since  more  than  four 
months  have  elapsed  since  the  trial,  and  it  is  apparent  from 
tin*  said  paper  writing  that  t lie  Court  has  entirely  <*ver- 
<1  some  of  the  vital  and  undeniable  facts,  making  mani¬ 
fest  that  the  proposed  course  suggested  in  said  paper  writ¬ 
ing  can  only  result  in  fruitless  dissipation  of  this  Kstate. 

GKO.  K.  SULLIVAN 

LkJfi  Woodward  Bldg. 

Attorney  for  Joseph  P.  Purler.  Ad minis! rotor. 


Knuorsement :  .Motion  for  withdrawal  or  striking  of 
paper  writing  styled  ‘•Foldings  of  Fact  and  Conclusions  of 
Law"  fill’d  dune  MU,  11. 'MU.  Filed  dmy  M,  1UUU.  Theodore 
Cogswell,  Register  of  Wills,  1).  C.  Clerk  of  Probate  Court. 

174  Pet  if  ion  of  Administrator  for  i  nsi  rtt<  t  ions. 

The  petition  of  .Joseph  P.  Burke,  Administrator  hereto¬ 
fore  appointed  and  qualified  herein,  respectfully  states: 

1.  lie  has  received  from  Mrs.  Annie  G.  Grahe  a  Notice 
dated.Juiy  14,  1UMU  requiring  removal  before  Anynst  /.  V.toU 
of  all  personal  property  belonging  to  this  Kstate  located 
upon  her  premises  ”MG1U  14th  St.,  X.  W.,  and  also  stating 
that,  commencing  August  1,  1UMU,  she  sliali  not  permit  the 
name  “Taltavuil  Funeral  Home"  or  “W.  Warren  Taiiavult 
Funeral  Home"  to  be  used  in  connection  with  her  said 
premises.  The  original  of  such  Notice  is  hereto  annexed, 
n  arked  “Kxhibit  A",  and  made  a  part  hereof. 

Li.  If  the  Court  is  inclined  to  the  Guardian  ad  liteu  ’>  view 
that  this  Kstate  has  either  a  possible  or  a  valuable  property 
right  in  the  name  “Taltavuil  Funeral  Home"  or  “W.  War¬ 
ren  Taltavuil  Funeral  Home",  or  both  of  same,  either  in 
conjunction  with  certain  personal  property,  or  independ¬ 
ently  thereof,  it  would  seem  that  immediate  authorization 
and  instructions  as  to  the  offering  of  the  same  for  sale,  and 
how  tliev  are  to  be  offered,  are  essential. 


WHEREFORE,  the  premises  considered,  petitioner 
prays  the  instruetions  anti  directions  of  the  Court. 

JOSEPH  P.  BURKE 

. Id  ntiitisl  rat  or.  Estate  Ellen  T. 
Taltandl.  d<  ceased. 

GEO.  E.  Sl'LLIVAX 
22(5  Woodward  Building, 

AHorurt/  for  Joseph  P.  Parke 
Administrator. 

17J  DiSTIJKT  OK  Coi.lWIBlA.  lo-icil : 

i,  Joseph  P.  Burke,  being  iirst  duly  sworn,  depose  and 
say  that  1  have  read  the  foregoing  Petition  hv  me  sub- 
serihed,  and  know  the  contents  thereof,  and  that  1  verily 
believe  the  facts  therein  stated  to  be  true. 

JOSEPH  P.  BURKE 

SUBSCRIBED  AND  SWORN  to  before  me  this  17th 
dav  of  Julv,  1939. 

MARIE  M. FENTRESS 

(Seal)  X  of  art/  Public.  I).  (\ 

17b  Endorsed:  Filed  did  17  1939  Theodore  ( ’ogs- 
well,  Register  of  Wills,  1).  C.  Clerk  of  Probate  Court 

Exhibit  A. 

Mrs.  Annie  Grahe, 

3(519  14th  St.,  N.  IV., 
Washington,  D.  C. 

July  14,  1939 

Mr.  Joseph  P.  Burke,  Administrator, 

Estate  of  Ellen  T.  Taltavull,  deceased. 

425  7th  St.,  S.  W., 

Washington,  D.  C. 

Dear  Sir : 

You  are  HEREBY  NOTIFIED: 

1.  To  forthwith  remove  from  my  premises  =3(519  14th 
St.,  N.  W..  without  further  delay,  all  personal  property 
belonging  to  the  Estate  of  Ellen  T.  Taltavull.  If  not  re¬ 
moved  before  August  1st,  1  shall  be  compelled  to  have  them 
removed  and  stored  at  the  expense  of  said  estate. 
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2.  To  acquaint  t lie*  Probate  Court  at  once  with  the  fact 
ihal,  commencing  August  1,  1939,  I  shall  not  permit  t h< * 
name  “Taltavul!  Funeral  Home**  or  “\V.  Warren  Taltavull 
Funeral  Home**  to  be  used  in  connection  with  mv  said 
premises. 

I  am  id viiii*-  you  lliis  seasonal)!**  notice,  in  order  that,  if 
die  Court  regards  either  of  such  names  as  constituting 
property  rights  of  any  value,  it  may  take  prompt  action  to 
sell  same.  1  am  not  in  the  market  for  the  purchase  of 
either  of  such  names,  which  are  of  no  value  to  me.  I  am 
unwilling  to  further  accommodate  tin*  Estate,  particularly 
Mike  ny  kindness  is  being  m.sconstrued  in  some  quarters 
as  tort  feasance,  and  my  faithful  and  efficient  director  is 
also  threatened  as  being  a  tortfeasor.  I  shall  defend  to  the 
limit  all  claims  that  I  have  been  a  tortfeasor,  but  shall  not 
aid  tin*  F.state  which  you  represent  to  attempt  to  make  fur¬ 
ther  claims  auainst  me. 


Verv  trulv  vours, 

AXXIE  (i  GRAHE 
(Mrs.)  AXXIE  GRAHE 

Endorsement:  Petition  of  Administrator  for  Instruc¬ 
tions.  Filed  duly  17,  Idol).  Theodore  Cogswell,  Register 
of  Wills,  i).  C.  Clerk  of  Probate  Court. 


177  (luardian  Ad  Litvin's  Adoption  of  Answer  to  Former 
Petition  as  His  Ausieer  to  Petition  Filed  dnlp  17. 
Hh'PJ.  for  Instructions  to  Administrator 

The  Guardian  ad  Litem,  for  answer  to  the  petition  filed 
by  the  administrator,  Joseph  P.  Burke,  praying  instruc¬ 
tions  from  the  Court,  respectfully  shows  to  the  Court  as 

follows : 

1.  The  Guardian  ad  Litem  adopts  as  his  answer  to  the 
petition  of  the  administrator  for  instructions  filed  herein 
dated  July  17,  ld.T',  the  answer  of  ilk  Guardian  ad  Litem  to 
a  former  petition  of  the  administrator  filed  herein  dated 
February  28,  1939,  asking  for  instructions. 

WHEREFORE,  the  premises  considered,  respondent 
prays : 

1.  That  the  petition  of  the  administrator  be  denied. 


ss 


2.  And  for  such  other  and  further  relief  as  to  the  Court 
shall  seem  meet  and  proper. 

RICH  A  HI)  E.  WELLFORD, 

Guardian  Ad  Litvin 

Subscribed  and  sworn  to  before  me  tins  21st  day  of  duly, 
19dh. 

THEODORE  COGSWELL 
Register  of  II  ills,  1).  (’. 

Endorsement:  Guardian  Ad  LiteuFs  adoption  of  answer 
to  former  petition  as  his  answer  to  pert  ion  filed  duly  17, 
1939,  for  Instructions  to  Administrator,  f  iled  duly  21, 
1939.  Theodore  Cogswell,  Register  of  Wills,  1).  C.  Clerk  of 
Probate  Court. 

180  This  cause  coming  on  for  hearing-  on  the  motion 
of  the  administrator  to  withdraw  or  strike  tin*  find¬ 
ings  of  fact  and  conclusions  of  law  filed  herein  on  dune 
30th,  1929.  and  the  answer  thereto  of  the  guardian  ad  litem, 
and  upon  consideration  thereof,  after  argument  of  counsel, 
it  is  this  1st  day  of  August,  1939: 

ORDERED  that  the  motion  be  and  the  same  is  hereby 
overruled. 

It  is  further  ordered  that,  considering  such  motion  as  a 
motion  to  amend  said  findings  of  fact  and  conclusions  of 
law  pursuant  to  Federal  Rule  32  b  and  in  order  to  avoid  the 
objection  of  the  administrator  that  said  “paper  writing  is 
inconsistent  and  contradictory,**  said  findings  of  fact  and 
conclusions  of  law  be  and  the  same  are  hereby  amended  on 
page  lb  by  inserting  a  period  after  the  word  “overlooked" 
in  the  last  sentence  of  the  first  paragraph  on  said  page,  and 
striking  therefrom  after  the  word  “overlooked”  the  fol¬ 
lowing:  “although  the  court  expresses  no  opinion  as  to  the 
liability  of  Mr.  Burke  or  his  bond"  so  that  said  paragraph 
as  amended  will  read  as  follows: 

“John  P.  Burke,  as  the  administrator  of  the  estate  of 
Ellen  T.  Taltavull,  deceased,  must  take  the  proper  steps  to 
recover  the  profits  of  this  business  from  Mrs.  Grahe  and 
Mr.  Collins.  Such  a  proceeding  when  instituted  must  nec¬ 
essarily  become  an  adversary  one  with  the  administrator 
as  plaintiff.  It  is  conceivable  that  Mr.  Burke  personally 
mav  be  liable  to  the  estate  as  an  aider  and  abettor  of  the 
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intermeddling.  Perhaps,  also.  Ins  bond  may  bo  put  in  suit. 
These  are  considerations  not  to  be  overlooked/’ 

The  motion  as  a  motion  to  amend  is  in  all  other  respect 
overruled. 

0  R  LUHRIXG 

Justice. 


.Joseph  P.  Burke,  Administrator,  and  also  personally,  ob¬ 
jects  (a)  to  the  overruling  of  said  motion  to  withdraw  or 
strike,  upon  the  grounds  set  forth  in  said  motion,  (b)  to 
any  treatment  of  said  motion  as  one  to  amend  findings  and 
conclusions,  and  (c)  to  the  amendment  ordered  a*  neither 
warranted  nor  curing  the  objections  of  said  motion. 


8/1/39 


0  R  LUHRIXG 

Justice 


indorsement :  Order  overruling  Motion  of  Administra¬ 
tor  to  withdraw  or  strike  Findings  of  Fact  and  Uonclusions 
of  Law;  and  Amending  said  Findings  of  Facts  and  Conclu¬ 
sions  of  Law.  Filed  August  ].  193‘).  Theodore  Cog-well, 
Register  of  Wills,  1).  0.  Clerk  of  Probate  Court. 
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Judgment. 


This  cause  coming  on  for  hearing  upon  the  petition  of 


the  guardian  ad  litem  for  removal  of  tin*  administrator,  the 
answer  thereto,  report  of  the  auditor,  exceptions  and  ob¬ 
jections  thereto,  testimony  upon  the  pleadings,  evidence 
and  exhibits,  briefs  of  the  guardian  ad  litem,  and  the  at¬ 
torney  for  the  administrator,  with  the  arguments  of  coun¬ 
sel  contained  in  said  briefs,  and  upon  consideration  thereof, 
it  is  this  1st  day  of  August,  1939 


ADJUDGED  and  ORDERED  that  the  objections  and  ex¬ 
ceptions  filed  herein  to  the  auditor's  report  be  and  they  are 
hereby  overruled,  and  said  report  is  hereby  adopted,  rati¬ 
fied,  and  confirmed. 

IT  IS  FURTHER  ORDERED  that  the  letters  of  admin¬ 
istration  heretofore  issued  to  Joseph  P.  Burke  be  and  the 
same  are  hereby  revoked  and  cancelled,  and  that  the  said 
Joseph  P.  Burke  be  and  he  is  hereby  removed  from  his 
office  as  administrator  of  the  estate  of  Ellen  T.  Taltavull, 
deceased,  provided  however  that  his  undertaking  shall  re¬ 
main  in  full  force  and  effect. 

IT  IS  FURTHER  ORDERED  that  Austin  F.  Canfield 
be  and  he  is  hereby  appointed  administrator  Jc  bonis  non 
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of  said  estate,  provided  lie  shall  first  voter  into  an  under¬ 
taking  in  the  sum  of  Fourteen  Thousand  Dollars,  providing 
for  the  faithful  perfornianee  of  the  trust  in  him  reposed. 

!>v  the  Court 

()  R  U'llKMNd 

Justin •. 


Joseph  P.  Burke,  Administrator,  and  ;;lso  person¬ 
ally.  objects  to  the  overruling  <•:’  objections  and  ex¬ 
ceptions  to  Auditor’s  report,  upon  the  several  "rounds  al¬ 
ready  of  record,  and  also  to  the  confirmation  of  said  report. 
He  further  objects  to  his  removal  from  oi’iice  as  unwar¬ 
ranted.  upon  the  "rounds  heretofore  appearing  in  his  brief. 
He  also  objects  to  the  appointment  of  a  substitute  Ad  .  :n- 
istrator  (a)  because  unwarranted,  and  (b)  because  in  viola¬ 
tion  of  Federal  Hide  02  providing  for  “expiration  of  in 
days”  before  enforcement  of  judgment. 

()  R  LCIIRIXG, 

S/1  31)  Justice 

Fndorscment :  Order  overruling  exceptions  to  Auditor’s 
Report,  ratifying  and  continuing  said  Report,  removing 
Joseph  F.  Burke,  as  Administrator,  and  appointing  Austin 
F.  Canfield  as  Administrator,  d.h.n.,  with  ohjeetions  t»f 
Joseph  1*.  Burke  to  above  ruling.  Filed  August  i,  1D3D. 
Theodore  Cogswell,  Register  of  Wills,  1).  C.  Clerk  of  Pro¬ 
bate  Court. 
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Motion 


Comes  now  Richard  F.  Wei  I  ford,  Guardian  ad  Litem  for 
the  infant  parties  in  the  aeo\  e-*.*:i'. o  v  • '  cause  and  n.oves  the 
Court  to  assess  against  Joseph  P.  Burke  personally  cer¬ 
tain  costs  incurred  in  this  cause  incident  to  the  filing  of  the 
petition  by  the  Guardian  ad  Litem  for  tile  removal  of  the 
administrator  Joseph  P.  Burke  and  the  hearings  and  pro¬ 
ceedings  had  thereon,  and  that  he  be  directed  to  pay  same 
forthwith,  and  for  reason  therefore,  shows  to  lhe  Court 
as  follows: 

1.  That  the  cause  has  been  heard  on  tin*  Guardian  ad 
Litem  pet  it  ion  for  removal  of  Joseph  P.  Burke  as  admin¬ 
istrator,  and  a  linal  judgment  has  been  entered  herein  re¬ 
moving  said  Joseph  P.  Burke  as  administrator  herein. 
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2.  That  cost*  under  the  rules  that  can  1h*  taxed  by  the 
clerk  as  of  course  go  to  the  prevailing  pari\  unless  other¬ 
wise  directed  bv  the  Court.  That  certain  other  costs  must 
be  taxed  by  the  Court. 

3.  That  the  cause  was,  by  order  of  this  Court,  referred  to 
the  auditor,  and  his  charges  for  compensation,  including,' 
stenographic  fees  in  hearing  and  filing  his  report  herein,  is 
seven  hundred  and  fifty  dollars  ($730.00),  which  has  not 
been  paid. 

4.  That  tin*  said  Joseph  P.  Burke,  administrator  herein, 
filed  thirteen  exceptions  to  the  auditor's  report,  one  of 
which  asked  the  Court  to  assess  the  costs  against  the  Audi¬ 
tor  or  the  Guardian  ad  Litem.  All  of  said  exceptions  and 
objections  have  been  overruled  by  the  Court. 

5.  That  the  auditor's  report  filed  herein  has  he«*u  ratified 
and  confirmed  by  the  Court  in  a  final  judgment,  and  under 
the  rules,  his  compensation  must  be  fixed  by  the  Court  and 

charged  against  such  parties  as  the  Court  directs. 
184  (>.  That  the  prevailing  party  is  to  be  allowed  five 

dollars  for  each  exception  overruled  to  be  paid  by 
the  losing  party  as  provided  by  District  Court  Rule  No.  31. 

7.  That,  at  the  hearing  of  this  cause,  tin*  Court  directed 
that  the  testimony  be  stenographic-ally  reported,  as  is  pro¬ 
vided  under  Federal  Rule  80,  and  the  costs  to  date  arc  two 
hundred  sixty-four  dollars  and  forty  cents  (^2(54.40)  as  pci 
bill  attached. 

S.  That  Federal  Rule  No.  80  provides  that  the  fees  of  the 
stenographer  are  to  be  fixed  by  the  Court,  and  may  be 
charged  as  ultimate  costs  in  the  cause. 

9.  That,  at  the  hearing  of  this  cause,  it  became  necessary 
for  the  Guardian  ad  Litem  to  call  as  an  expert  witness  one, 
Raymond  M.  Florance,  a  Certified  Public  Accountant,  who 
after  qualifying  as  an  expert,  testified  at  the  hearing  as  to 
the  value  of  the  good  will  of  the  undertaking  business 
known  as  \Y.  Warren  Taltavull  Funeral  Home.  That  said 
Florance ’s  bill  for  appearing  and  testifying  as  an  expert 
witness  is  thirty  dollars  ($30.00)  as  per  his  bill  attached. 

10.  That  the  findings  of  fact  filed  herein  show  that  the 
misconduct  of  Joseph  P.  Burke  was  the  direct  cause  of  the 
entire  cost  incurred  by  the  Guardian  ad  Litem  in  bringing 
about  his  removal. 

11.  That  Joseph  P.  Burke,  having  defended  against  the 
Guardian  ad  Litem 's  petition  for  removal,  and  the  Court, 


alter  a  lengthy  hearing,  having  found  that  his  defense  was 
without  merit,  he  should  now  have  assessed  against  him 
personally  the  entire  costs  incident  o<  said  proceeding. 

RICH  A  Hi)  E.  WELLFORI), 
(iuardian  Ad  Lift 

Endorsement :  .Motion  of  Guardian- Ad-Litoni  to  Tax 
Costs.  Filed  August  7,  1  Theodore  Cogm.vmi,  Rcgisier 
ot  \\  id.-,  \t.  1  .  (  lenc  ol  iTobmc  V  * > li »  >. 

194  Austcrr  a  lit/  O  figosit  ton  of  Jos*  jtJt  iint'Lr  io  ( i ii a i- 
diait  . Id  Ijilrm  s  Motion  toy  (  '<  l  ion,  .isscssinrit;  s  hi) 
the  Court  Against  Him  Pcrsouall g. 

For  answer  and  opposition  of  .Joseph  t\  iliP'ke  to  motion 
of  Richard  K.  Well  ford,  Guardian  a  a'  Him.  liiai  the  Court 
adjudge  and  assess  certain  items  of  expense  in  mis  pro¬ 
ceeding  against  .Joseph  1\  Rurke  personally,  this  respon¬ 
dent  respectfully  states: 

1.  He  denies  that  t lie  judgment  entered  Aligns;  i,  il'39, 
has  become  linal,  and  say,  to  the  contrary,  that  on  August 
11,  1939  within  the  time  permitted  by  Federal  Rule  59,  it 
motion  for  new  trial  was  duly  and  regularly  iiled  by  him  it: 
his  individual  capacity  and  also  as  Administrator. 

2.  He  admits  that  none  of  tile  items  sought  1r  be  dealt 
with  in  tin*  pending  motion  constitute  items  of  costs  tax¬ 
able  as  of  course. 

3.  4.  He  admits  the  matters  set  forth  in  paragraphs  and 
4  of  the  pending  motion. 

5,6.  lie  denies  that  tin*  judgment  entered  August  1,  1939 
has  become  final,  and  also  denies  that  there  is  any  pioper 
warrant  for  assessment  against  hi;.,  personally  of  any  of 
the  items  mentioned  in  paragraphs  5  and  (5  of  the  pending 
motion.  He  further  says  that  Guardian  ad  {item's  >aid  con¬ 
tentions  were  submitted  and  argued  before  Mr.  Justice 
Lidd  ing  on  .July  19,  1939,  in  connection  with  a  form  of  pro¬ 
posed  judgment  then  submitted  by  the  Guardian  ad 

195  ’  lit r in.  a  true  copy  of  which  is  annexed  hereto,  marke  1 

“Exhibit  A",  and  made  a  part  hereof.  Mr.  Justice 
Luhring  told  the  Guardian  ad  litem  that  District  Court  Rule 
31  related  only  to  frivolous  exceptions,  and  that  none  such 
were  here  involved.  The  .Justice  took  under  consideration 
the  other  items  in  such  proposed  judgment,  but  completely 


eliminated  them  when  entering  the  judgment  of  August  1, 
1939,  constituting,  therefore,  an  adjudication  against  such 
items  in  the  judgment,  no  motion  to  reopen  which  judg¬ 
ment  has  been  filed  by  the  Guardian  ad  litem,  and  the  time 
for  which  has  now  expired. 

7,  S.  As  appears  from  said  ‘’Exhibit  A",  the  Guardian 
ad  titan's  contention  that  the  stenographic  costs  should  be 
assessed  against  Joseph  I\  Burke  was  also  submitted  to 
Mr.  Justice  Luhring,  who  eliminated  such  item  in  the  entry 
of  judgment. 

9.  He  denies  that  there  is  any  basis  in  fact  or  in  law  for 
specially  assessing  against  him  an  expert  witness  fee  for 
Raymond  M.  Florence,  and  further  says  that  no  such  <pios- 
tion  is  now  even  open  for  consideration. 

10. 11.  He  denies  the  averments  of  paragraphs  10  and  11 
of  the  motion,  and  respectfully  makes  the  matters  and 
things  forth  in  lib  motion  for  new  triad  filed  August  11. 
1039  a  part  hereof. 

GEO.  E.  SULLIVAN 
230  Woodward  Bldg. 

Attorney  for  Joseph  P.  Burke. 

Distimct  of  Coi.r.MBiA.  to  icit : 

I.  George  E.  Sullivan,  being  first  duly  sworn,  depose  and 
say  that  I  have  read  the  foregoing  and  annexed  Answer 
and  Opposition  of  Joseph  I\  Burke,  for  whom  1  ant  attor¬ 
ney,  and  that  I  know  the  contents  thereof,  and  of  my  own 
personal  knowledge  know  the  same  to  be  true. 

GEO.  E.  SULLIVAN 

Subscribed  and  sworn  to  before  me  this  13th  dav  of  Au¬ 
gust,  1939. 

MARIE  M.  FENTRESS 

Notary  Public  I>.  ('. 


(Seal) 


1!H>  Endorsed :  Piled  Anti1  1-  10J0  Theodore  Cogs¬ 
well,  Register  of  Wills,  I).  ('.  Clerk  of  Probate  Court 

Exhibit  „*L 

I'll  the  District  Court  of  tlu*  Cnited  States  for  the 
District  of  Columbia. 

Administration  Xo.  4S.47L 
Estate  of  Eli.kx  T.  Taitavtu..  Deceased. 

Judgment 

This  cause  coming  on  for  hearing  upon  the  petition  of  the 
(iuardian  ad  Litem  for  removal  of  the  administrator,  the 
answer  thereto,  report  of  the  auditor,  exceptions  and  ob¬ 
jections  thereto,  testimony  upon  the  pleadings,  evidence, 
and  exhibits,  briefs  of  the  (Iuardian  ad  Litem,  and  the  at¬ 
torney  for  it  he  administrator,  with  the  arguments  of  coun¬ 
sel  contained  in  said  briefs,  and  upon  consideration  thereof, 
it  is  this . dav  of  Julv,  li).-’,!) 

ADJ l' IKIED  A X 1 )  ORDERED  that  the  objections  and 
exceptions  tiled  herein  to  the  auditor's  report  be  and  they 
are  hereby  overruled,  and  said  report  is  hereby  adopted, 
ratified,  and  confirmed. 

IT  IS  El* ETHER  ORDERED  that  the  administrator, 
Joseph  P.  Burke,  personally  pay  to  Richard  E.  Wellford 
(Iuardian  ad  Litem  the  sum  of  live  dollars  ($7).O0)  for  each 
exception  overruled  or  ilk*  total  slim  ot  SiXty-live  dollars 
($(>:>.()()). 

IT  IS  ECRTIIER  ORDERED  that  the  auditor's  charges 
herein,  including  the  cost  of  the  stenographic  report  for 
testimony  taken  before  him,  amounting  to  seven  hundred 
and  fifty  dollars  (£750.00).  be  and  the  same  hereby  is 
charged  against  Joseph  P.  Burke  personally,  and  he  is 
lierebv  directed  to  pav  said  charges. 

IT  ‘IS  El'RTHEB  ORDERED'  that  the  cost  of  the  steno¬ 
graphic  report  for  tlu*  testimony  taken  before  the  Court  at 
this  hearing  amounting  to  two  hundred  lifty-four  dollars 
and  forty  cents  (£27)4.40)  be  and  tin*  same  is  hereby  charged 
against  Joseph  P.  Burke  personally,  and  he  is  hereby  di¬ 
rected  to  pav  said  charges. 

107  IT  IS  ECRTIIER  ORDERED  that  the  letters  of 
1  administration  heretofore  issued  to  Joseph  P.  Burke 
be  and  the  same  are  hereby  revoked  and  cancelled,  and  he 


is  hereby  re! ! loved  from  his  office  ns  administrator  herein, 
provided  however  that  his  undertaking  shall  remain  in  full 
l'oree  and  effect. 

IT  IS  I  I* in*  1  i Ki?  ORDERED  that  . 

ho  and . are  hereby  appointed  administrator  d.b.n. 

of  this  estate,  provided . shall  first  enter  into  an 

undertaking  in  the  sum  of  .  Dollars, 

providing  for  the  faithful  performance  of  the  trust  in 
. rei)osed. 

Bv  the  Court 


Justice 

( 'opy  of  t  he  aforesaid  order  delivered  by  hand  tot  he  office 
of  (Jeoruo  K.  Sullivan,  attorney  for  Joseph  P.  Burke,  ad¬ 
it.  inist rntor  herein,  on  the  lltli  day  of  July.  1930.  with 
notice  that  the  same  will  be  presented  to  Mr.  Justice  Luh- 
iinu'  for  signature  on  the  18tli  day  of  July,  1939,  at  10 
o’clock  a. m. 

RICHARD  E.  W ELLFORD, 
Guardian  ad  Litem 

IS")  Endorsed:  Filed  Ann*  9 — 1930  Theodore  Cogswell, 
Register  of  Wills.  D.  C.  (Jerk  of  Probate  Court 

District  Court  of  the  Cnited  States  for  the  District  of 

Columbia 

Office  of  Resistor  of  Wills.  (Jerk  of  Probate  Court. 

RiciiAim  E.  Wku.koiu).  (Itiardian  ad  litem,  Plaintiff, 

vs. 

Joseph  P.  Btuke.  Defendant 
Estate  of  Ellen  T.  Taltavull  Deceased 
Xo.  4S471,  Administration 


Cost  of  Suit, — Clerk .  46.o0 

Marshal,  witness  fees  vv:  mileaiie .  1  — .1 0 

13  Exceptions  overruled .  65.00 

Auditor .  ToO.OO 

Witnesses,  Expert  witness .  30.00 


Stenographic  reports .  264.40 

Solicitor, .  20.00 

Total,  .  11SS.00 

Less  credit  paid .  118S.00 


46.50  of  said  costs  due  Clerk. 

Attest  : 

THEODORE  C(  HI  SWELL 
He  (fist  cr  of  Wills  for  the  Dis¬ 
trict  of  Col nntbia.  Clrrh  of 
Probate  Court. 

August  9,  1939 

Endorsement:  Short  Copy  of  Judgment.  Filed  August 
9,  1959.  Theodore  Cogswell.  Register  of  Wills,  D.  0.  Clerk 
of  Prohate  Court. 

200  Motion  of  .Joseph  1*.  Iiarke  to  Set  Asitle  I)a r ported 
Taxation  of  Costs  Affumst  linn  bp  Depister  of  Wills. 

Comes  now  Joseph  P.  Burke,  by  his  attorney,  and  re¬ 
spectfully  moves  the  Court  to  sot  aside  the  purported  taxa¬ 
tion  of  costs,  and  each  and  every  item  thereof,  tiled  against 
him  herein  by  the  Register  of  Wills  on  August  9,  1959,  and 
assigns  the  following  several  and  separate  grounds: 

1.  Such  purported  taxation,  and  every  part  thereof,  was 
and  is  illegal,  null  and  void,  because  made  within  ten  days 
after  entry  of  the  judgment  of  August  1.  1939  relied  upon 
for  such  taxation,  and.  therefore,  in  violation  of  Federal 
Rule  62a. 

2.  Such  purported  taxation,  and  every  part  thereof,  was 
and  is  additionally  illegal,  null  and  void,  because  made  with¬ 
out  any  advance  notice  to  this  moveant,  and,  therefore,  in 
violation  of  the  following  provision  in  Federal  Rule  54d 
“Costs  may  be  taxed  by  the  clerk  on  one  flap's  notice”,  no 
opportunity  for  hearing  having  been  given  the  moveant  by 
the  Register  of  Wills. 

3i  The  attempted  taxation  as  costs  of  stenographic  re¬ 
ports  constitutes  an  illegal  attempt  wholly  beyond  tile 
power  and  authority  of  the  Register  of  Wills. 


97 


4.  The  attempted  taxation  as  costs  of  the  auditor’s  fee 
etc.  constitutes  an  illegal  atlempi  wholly  beyond  ihe  power 
and  authority  of  the  Register  of  Wills. 

201  5.  The  attempted  taxation  as  costs  of  $uj.0U  for 

13  exceptions  overruled,  relating  to  the  auditor's  re¬ 
port,  constitutes  an  illegal  attempt  wholly  beyond  the 
power  and  authority  of  the  Register  of  Wills,  and  is,  more¬ 
over,  an  attempted  overruling  by  the  Register  of  Wills, 
aided  and  abetted  by  the  guardian  ad  litem,  of  express  and 
distinct  ruling  announced  bv  Mr.  .Justice  Luhring  on  Julv 
19,  1939  against  such  taxation  as  not  warranted  under  Dis¬ 
trict  Court  Rule  31. 

6.  All  of  the  three  above-named  items  were  included  in 
draft  of  judgment  tendered  by  the  guardian  ad  litem  to  the 
Court  on  July  19, 1939,  and  expressly  excluded  by  the  Court 
from  the  judgment  entered  August  1,  1939. 

7.  The  attempted  taxation  as  costs  of  an  expert  witness 
fee  is  wholly  without  warrant  in  law. 

8.  The  attempted  treatment  of  the  interlocutory  proceed¬ 
ings  herein  for  removing  the  administrator  as  having  the 
status  of  a  separate  suit,  with  the  guardian  ad  litem  as 
plaintiff  and  the  administrator  as  personal  defendant,  is 
without  legal  warrant. 

GEO.  E.  SULLIVAN 
226  Woodward  Rldg 
Attorney  for  Joseph  P.  Burke. 

District  of  Columbia,  to  wit: 

I,  George  E.  Sullivan,  being  first  duly  sworn,  depose  and 
say  that  1  have  read  the  foregoing  motion  by  me  subscribed 
as  attorney  for  Joseph  P.  Burke,  and  know  the  contents 
thereof,  and  that  all  matters  of  fact  therein  stated  are  true 
of  my  personal  knowledge. 

GEO.  E.  SULLIVAN 

Subscribed  and  sworn  to  before  me  this  loth  day  of  Au¬ 
gust,  1939. 


(Seal) 


S.  A.  GENTRY 

Notary  Public  I).  C. 
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18G  Mot'mn  for  Xnr  Trial  or  Other  Relief  as  to  Judg¬ 
ment  Entered  August  7.  1939 

Comes  m>w  Joseph  I\  Burke,  heretofore  appointed  and 
qualified  as  Administrator  herein,  and,  appearing  in  his 
individual  right.  and  also  separately  and  severally  in  his 
official  capacity  as  such  Administrator,  respectfully  moves 
the  Court,  pursuant  to  Federal  Rule  39,  to  open  the  judg¬ 
ment  (Mitered  herein  August  1,  1939,  and  to  revoke  or 
amend  such  judgment,  also  the  purported  findings  and 
conclusions  in  connection  therewith,  and  to  grant  a  new 
trial  or  hearing  upon  each  matter  dealt  with  in  said  judg¬ 
ment. 

Tile  following  several  and  separate  grounds  are  hereby 
assigned : 

1. 

The  trial  Justice  orally  announced  in  open  Court,  on 
July  It).  1939,  in  this  very  matter: 

•*?  don't  believe  in  criticizing  anyone  about  this  thing. 
Reputable  lawyers  have  disagreed  as  to  whether  there  was 
intermeddling  or  not.  1  came  to  the  conclusion  after  read¬ 
ing 'all  these  cases  that  mavbe  there  was  intermeddling 
in  good  faith  in  the  situation;  and  that  is  how  I  happened 
to  come  to  this  conclusion.” 

*  *  I  state  here.  I  don't  question  the  faith  of  George  Sul¬ 
livan  or  John  (meaning  Joseph)  Burke.” 

“It  is  an  honest  difference.” 

kkI  don’t  want  to  charge  people  with  bad  faith.  I  have 
not  been  charging  them  with  any  bad  faith  in  this  at  all. 

That  was  not  my  idea  about  it.” 

1ST  The  trial  justice  is,  accordingly,  in  duty  bound, 
as  matter  of  law,  to  suitably  amend  or  revise  the 
purported  findings  and  conclusions  as  filed  June  30,  1939, 
so  as  to  incorporate  therein  in  clear  and  unambiguous 
language  his  above  announced  finding,  attitude  and  con¬ 
clusion. 

IT. 

The  trial  Justice  erred,  as  matter  of  law,  in  not  dis¬ 
missing  the  petition  for  removal  of  the  administrator, 
which  petition  was  based  wholly  upon  charges  of  fraud 
and  dishonesty  made  against  the  administrator,  and  not 
only  not  established,  but  found  by  the  trial  Justice  not  to 
have  been  established. 
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III. 

The  trial  Justice  erred,  as  matter  of  law,  in  not  finding 
the  facts  specially,  as  required  by  Federal  Rule  52a,  tiling 
instead  a  paper  so  incomplete  and  argumentative,  and 
confusing  purported  and  incomplete  facts  with  incomplete 
evidentiary  matter,  that  the  principal  facts  upon  which  the 
judgment  of  the  Administrator  and  his  counsel  was  ex¬ 
ercised  are  almost  entirely  lacking,  as  also  the  principal 
facts  bearing  upon  the  existence  or  non-existence  of  a 
valuable  good  will  left  by  the  decedent,  thereby  rendering 
almost  incomprehensible  the  statement  near  the  end  of 
such  paper  that  the  Administrator’s  approval  of  what  had 
been  done  was  “because,  as  the  court  believes,  he  thought 
it  proper”.  The  Rule  plainly  contemplates  and  requires 
such  a  clear,  unambigious,  complete  and  unbiased  finding 
of  the  facts  specially,  that  there  will  be  no  confusion  of 
fact  and  law,  or  of  fact  and  evidentiary  matter,  but  the 
facts  will  be  so  specially  found  that  unnecessary  evidence 
need  not  be  carried  in  the  record  on  appeal,  and  the  Court 
of  Appeals  thus  saved  from  needless  exploration  of  evi¬ 
dence. 

188  IV. 

The  trial  Justice  erred,  as  matter  of  law,  in  failing 
to  state  separately  its  conclusions  of  law,  as  required  by 
Federal  Rule  52a,  filing  instead  an  incomplete  and  argu¬ 
mentative  paper  which  confuses  together  fact,  law  and 
evidence,  and  uses  the  words  “aid  and  abet”  and  “con¬ 
ceal”  in  a  special  sense  intended  by  the  trial  Justice  to 
be  consistent  with  good  faith  and  honest  purpose. 

V. 

The  trial  Justice  erred,  as  matter  of  law,  in  including, 
in  the  same  judgment  purporting  to  remove  the  Adminis¬ 
trator,  a  purported  immediate  appointment  of  a  substitute 
Administrator  by  way  of  attempted  enforcement  of  such 
judgment  of  removal,  without  waiting  for  the  “expira¬ 
tion  of  10  days”  required  by  Federal  Rule  62. 

VI. 

The  trial  Justice  erred,  as  matter  of  law,  in  selecting 
a  stranger  as  purported  substitute  Administrator,  with¬ 
out  regular  proceedings  by  notice  and  hearing  to  all  per- 
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sons  in  lino  for  appointment  under  the  statute,  and  an 
ascertainment  and  determination,  after  such  a  hearing 
had,  that  there  is  no  qualified  person  among  hlood  rela¬ 
tives  of  the  deceased. 

VII. 

The  trial  Justice  erred,  as  matter  of  law,  in  singling 
out  icertain  opinions  expressed  in  February,  11)31),  in  tes¬ 
timony  then  given  by  Mrs.  Gralie  (R.  163)  and  of  Mr. 
Collins  ( R.  222  3).  and  suggesting  that  the  same  should 
have  been  set  forth  in  petitions  filed  by  the  Administrator 
in  December  11)35  and  July  11)37  (some  years  before  such 
opinions  were  even  so  expressed).  (See  p.  12  of  purported 
Findings  &e.  filed  June  30,  11)31). 


VI  i  I. 

The  trial  Justice  erred,  as  matter  of  law,  in  ad- 
»8*J  milling  and  relying  upon  testimony  of  witness  Flor- 
1  once,  that  the  undertaking  business  at  the  time  of 
<  .credent  *s  death  had  a  good  will  of  about  $28,000,  and  in 
disregarding  the  witness’  express  admissions,  that  the  un¬ 
dertaking  business  i»  a  special  service  business,  that  he 
could  not  recall  whether  he  had  ever  applied  his  valuation 
rub  to  a  special  service  business  of  any  kind,  and  that,  al¬ 
though  he  had  relied  upon  the  figures  of  the  Auditor’s  re- 
port.  “Proper  allowance  should  be  made  for  sufficient  rent 
and  salaries,  if  they  are  not  included  in  these  figures” 
(those  in  the  Auditor’s  report).  See  p.  28  of  Florence 
testimony:  also  p.  12  of  purported  Findings  &c.  filed  June 
30  11)31).* 

IX. 


The  trial  Justice  erred,  a<  matter  of  law,  in  adopting, 
ratifying  and  confirming  the  auditor’s  report,  and  in  not 
sustaining,  separately  and  severally,  the  objections  and 
exceptions  filed  to  said  report  as  absolutely  necessary  to  be 
sustained  to  compel  obedience  to  the  order  of  reference  and 
prevent  an  obvious  miscarriage  of  justice. 

X. 

The  trial  Justice  erred,  as  matter  of  law,  in  refusing  to 
(on-ider  the  evidence  offered  as  to  the  nature,  character 
and  value  of  the  vitallv  necessarv  services  for  the  conduct 
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of  the  business,  during  1933  and  the  succeeding  years, 
which  vital  matters  the  Administrator  necessarily  had  to 
consider  in  forming  his  judgment. 

XL 

The  trial  Justice  erred,  as  matter  of  law,  in  refusing  to 
consider  the  evidence  offered  as  to  the  rental  value  of  the 
premises  necessary  for  the  conduct  of  the  business,  and 
which  the  Administrator  could  not  ignore. 

XU. 


The  trial  Justice  erred,  as  matter  of  law,  in  giving 
190  the  impression  throughout  the  purported  Findings 
&c.  tiled  June  30,  1939,  that  Mrs.  tirahe  had  claimed 
decedent's  business  as  her  own,  conjointly  with  Mr.  Col¬ 
lins,  from  about  a  day  or  so  after  decedent's  death.  The 
uncontradicted  evidence  is  that,  under  disinterested  and 
impartial  legal  advice  as  to  what  would  be  proper  to  pre¬ 
vent  abandonment  of  any  business  good  will  that  might 
exist,  Mrs.  Grahe  used  her  own  premises  to  operate  the 
business  temporarily,  wholly  at  her  own  expense,  and  with¬ 
out  prejudice  to  the  decedent's  Estate  taking  over  the  busi¬ 
ness  at  any  time.  The  uncontradicted  evidence  is  also,  that 
such  conservation  was  to  continue  during  the  period  until 
an  Administrator  should  be  appointed  and  qualified,  and 
also  temporarily  and  conditionally  thereafter  until  it 
should  be  determined  whether  die  Estate  deemed  the  busi¬ 
ness  a  valuable  good  will  asset,  which  it  was  the  Adminis¬ 
trator’s  judgment,  after  investigation,  that  it  was  not.  The 
uncoutradicted  evidence  is  further,  that  Mrs.  Grahe *s  said 
premises  were  at  the  same  time,  and  in  the  same  connec¬ 
tion.  used  for  the  harbor  and  refuge  of  decedent's  five  chil¬ 
dren  and  the  furniture  left  by  decedent:  so  that  everything 
was  taken  care  of  and  conserved  by  Mrs.  Grahe  without 
cost  to  the  decedent’s  Estate,  and  without  prejudice  to  its 
rights,  which  is  the  so-called  intermeddling  dealt  with  in 
this  proceeding. 

XT1T. 


The  trial  Justice  erred,  as  matter  of  law,  in  giving  the 
impression  throughout  the  purported  Findings  &c.  filed 
June  30,  1939,  that  either  Mrs.  Grahe  or  Mr.  ('ollius  have 
been  shown  to  be  guilty  of  any  bad  faith;  since  (1)  there 
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is  no  evidence  warranting  any  such  finding,  and  (2)  it 
would  be  a  manifest  denial  of  due  process  of  law  to  under¬ 
take  to  make  any  such  a  finding  against  them  in  a  proceed¬ 
ing  to  which  they  are  not  parties  and  have  not  had  their 
day  in  Court. 

191  XIV. 

The  trial  Justice  erred,  as  matter  of  law,  in  not  treating 
the  Administrator’s  good  faith  and  guidance  by  competent 
legal  advice  as  to  the  Administrator’s  acts  and  doings  rela¬ 
tive  to  this  Estate,  before  and  since  his  appointment  and 
qualification,  as  an  absolute  bar  to  any  well-founded  charge 
of  neglect,  intermeddling  or  other  wrongdoing  on  his  part. 

XV. 

The  trial  Justice  erred,  as  matter  of  law,  in  holding  that 
there  is  any  inherent  jurisdiction  in  the  Court  to  remove 
an  honest  Administrator  upon  any  ground  or  grounds  not 
specified  in  the  statute,  and  particularly  no  jurisdiction  to 
remove  an  Administrator  merely  because  his  considered 
judgment  as  to  a  particular  matter  not  constituting  an 
asset  of  the  Estate,  arrived  at  upon  advice  of  competent 
counsel,  may  he  overruled  by  a  contrary  judgment  on  the 
part  of  the  Court.  Even  if  a  suit  against  a  close  blood 
relative  may  have  to  be  brought,  there  is  no  legal  disquali¬ 
fication  on  that  account,  and,  while  he  may,  in  a  given  case, 
wish  to  resign  on  that  account,  his  removal  is  not  compel¬ 
lable,  particularly  as  entirely  independent  counsel  in  har- 

monv  with  the  Court’s  view  can  alwavs  handle  anv  such 
•  • 

suit. 

XVI. 

The  trial  Justice  erred,  as  matter  of  law,  in  not  finding 
and  expressly  holding  upon  the  uncontradicted  evidence 
(1)  that  the  charge  in  the  petition  to  remove  the  Admin¬ 
istrator,  that  the  business  premises  did  not  belong  to  Mrs. 
(Jrahe,  had  been  duly  tried  in  another  proceeding  and  ad¬ 
judicated  to  be  unfounded,  (2)  that  the  further  charge  in 
said  petition,  that  the  decedent  left  a  valuable  good  will 
asset  or  property  right  in  the  name  “Taltavull”,  is  un¬ 
founded,  since  there  is  another  and  much  older  undertak¬ 
ing  establishment  in  the  District  of  Columbia  which  also 
uses  the  name  “Taltavull”,  and  (3)  that  such  busi- 
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192  ness  is  of  a  special  service  character,  and  of  an 
inherently  speculative  nature  since  it  cannot  be 
known  from  month  to  month  or  year  to  year  even  approxi¬ 
mately  what  deaths  will  be  brought  to  it,  and  that  the  re¬ 
sults  from  the  business  operation  from  .January  1,  1933  to 
decedent's  death  had  failed  to  slum  any  steady  or  regular 
net  profit,  over  and  above  tin*  value  of  vitally  necessary 
items  of  rental  and  services,  yet  that  an  expense  of  at  least 
$1,000  per  month  has  to  be  incurred  to  keep  any  such  estab¬ 
lishment  going  on  the  necessary  and  usual  24-hour  a  day 
basis. 

XVII. 


The  trial  Justice  erred,  as  matter  of  law,  in  adopting 
the  guardian  ad  litem 's  contention  as  to  existence  of  a  valu¬ 
able  good  will  asset,  without  lirst  insisting  upon  some  prac¬ 
tical  and  reliable  test  in  such  connection,  such  as  giving 
the  guardian  ad  litem  a  reasonable  time  to  obtain  and  sub¬ 
mit  some  substantial  offer  for  the  purchase  of  the  same,  or 
providing  for  a  public  offering  of  the  same  to  the  highest 
ladder,  and  particularly  since  the  guardian  ad  litem  has 
already  had  a  period  of  approximately  two  years  in  which 
to  submit  an  offer  for  such  good  will,  and  has  been  unable 
to  obtain  one. 

1  hereby  certify  that  the  foregoing  motion  is  filed  in  good 
faith,  and  not  for  any  purpose  of  delay. 

GEO.  E.  SULLIVAN 
22fi  Woodward  Bldg. 

Attorney  for  Joseph  P.  Burke, 
individually  and  also  as  Ad¬ 
ministrator. 


Endorsed :  Mot  ion  for  Now 


'1'rial  or  other  relief  as  to 
judgment  entered  Aug.  1,  1939.  Filed  Aug.  11,  1939.  Theo¬ 
dor?’  Cogswell,  Register  of  Wills,  D.  (\,  Clerk  <>f  Probate 
Court. 


199  Memorandum:  Letters  of  Administration.  P.B.X.. 
issued  unto  Austin  F.  Canfield,  August  14,  ’939. 

208  Xote  by  Register  of  Wills: 

Under  Item  29  of  the  Appellant's  Designation  of  Record 
requesting  a  “Memo,  that  new  Inventory  of  Appraised 
Personal  Estate  filed  Sept.  29,  1939.  contains  no  Xeon  Sign 
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item**,  and  upon  examination  by  this  office  of  the  Inventory 
of  the  Appraised  Personal  Instate,  filed  September  20,  1930, 
fails  to  show  that  such  Inventory  contains  a  Neon  Sign  item 
therein. 

200 1  Motion  by  .Joseph  J\  Burke  for  Leave  to  File  Addi¬ 

tional  Motion  for  Xew  Trial  Been  use  of  Xeiely  I)is- 
eovered  Evidence. 

Comes  now  Joseph  P.  Burke,  in  his  individual  capacity 
and  also  as  claiming  to  be  the  improperly  removed  Admin¬ 
istrator,  and  moves  the  Court  for  leave  to  file,  under  spe¬ 
cial  provision  in  Federal  Buie  oOb,  the  annexed  additional 
motion  for  new  trial  with  respect  to  judgment  of  August 
1.  1930,  on  the  ground  of  newly  discovered  evidence. 

The  annexed  affidavit  of  due  diligence  is  made  a  part 
hereof. 

GEO.  E.  SULLIVAN 

'  Attorney  for  .Joseph  7\  Burke. 

individually,  and  as  elaimina 
to  be  the  improperly  removed 
Administrator. 

District  of  Columbia,  to  wit: 

I;  Joseph  P.  Burke,  being  first  duly  sworn,  depose  and 
sav  that  the  newly  discovered  evidence  set  forth  in  the  an¬ 
nexed  motion  for  new  trial  was  not  obtainable  by  me  within 
the  usual  period  of  ten  days  allowed  for  motions  for  new 
trial,  because,  as  set  forth  in  the  annexed  motion,  such  evi¬ 
dence  did  not  finally  develop  until  after  November  1,  1939. 

JOSEPH  P.  BURKE 

Subscribed  and  sworn  to  before  me  this  9th  day  of  No¬ 
vember,  1939. 

1  S.  A.  GENTRY 

Xofary  Public  /).  C. 


( Seal) 
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210  Notice . 

November  0th,  1030. 

Austin  F.  Canlield,  Esq., 

Named  as  new  Administrator  in  judgment 
of  August  1, 1030. 

Mr.  Richard  E.  Wellford, 

Guardian  ad  litem. 


William  .1.  Neale,  Esq., 

Attorney  for  Peter  A.  Taltnrull. 


Please  Take  Notice  that  the  foregoing  motion  will  be  pre¬ 
sented  to  Mr.  .Justice  Luhring  on  Finlav,  November  10, 
1030  at  10:00  o'clock  A.  M. 


GEO.  E.  SULLIVAN 

Attorney  jor  Joseph  p.  Burke . 
indi vidnally.  and  as  claiming 
to  be  the  ini  properly  removed 
Administrator. 


Service  of  copies  of  the  above  motion  and  notice,  and  of 
the  papers  accompanying  said  motion,  made  upon  each  of 
the  above-named  by  delivering  san  e  to  the  office  of  Austin 
F.  Canfield,  Woodward  Building,  to  the  office  of  Richard 
E.  Wellford,  (.'handler  Building,  and  to  the  office  of  William 
J.  Neale,  Bowen  Building,  Washington,  I).  this  nth  day 
of  November,  1939. 


GEO.  E.  SULLIVAN 
Attorney  for  .Joseph  P.  Burk-  . 
individually,  and  as  'Printing 
to  be  the  improperly  removed 
Administrator. 


211  Additional  Motion  by  .Joseph  P.  Burke  for  New  Trial 
Concerning  .Judgment  of  August  1.  Because  of 

Neu'ly  Discovered  Evidence. 


With  leave  of  Court  first  had  and  obtained.  Joseph  1\ 
Burke,  in  his  individual  capacity  and  also  a.-*  claiming  to  be 
the  improperly  removed  Administrator  herein,  hereby  fur¬ 
ther  moves  the  Court,  upon  the  ground  of  newly  discovered 
evidence  hereinafter  set  forth,  to  open  the  judgment  entered 
herein  August  1,  1939,  and  to  revoke  or  amend  such  judg¬ 
ment,  also  the  purported  findings  and  conclusions  in  eon- 
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nection  therewith,  and  to  grant  a  new  trial  or  hearing  upon 
each  matter  dealt  with  in  said  judgment. 

Since  the  argument  and  submission  of  the  original  mo¬ 
tion  for  new  trial  herein  in  the  lirst  week  of  October  1039, 
there  has  been  a  very  recent  practical  test  of  the  existence 
or  non-existence  of  the  so-called  valuable  good  will  asset 
which  is  made  the  basis  of  said  judgment  of  August  1,  1930, 
the  facts  concerning  which  practical  test  have  not  been  re¬ 
ported  to  the  Court  either  by  the  newly  appointed  Admin¬ 
istrator  or  by  the  Guardian  ad  litem,  thus  making  it  neces¬ 
sary  to  acquaint  the  Court  therewith  through  the  medium 
of  this  additional  motion  for  new  trial. 

The  facts  concerning  such  recent  practical  test  are  as 
follows : 

3.  By  petition  filed  July  17,  1939,  this  then  Administrator 
acquainted  the  Court  with  written  notice  of  July  14,  193!* 
given  by  Mrs.  Grahe  to  remove  from  her  premises  3619 
14th  Street,  X.  \\\,  the  business  signs  and  all  personal  prop¬ 
erty  claimed  to  belong  to  this  Estate.  Mrs.  Grahe  an- 
212  nouncing  her  refusal  to  permit  the  name  “Taltavull 
Funeral  Home"  or  “W.  Warren  Taltavull  Funeral 
Home"  to  be  further  used  in  connection  with  her  said  prem¬ 
ises.  Said  petition  prayed  instructions  of  the  Court  as  to 
offering  for  sale,  and  in  what  manner,  the  aforesaid  per¬ 
sonal  property  as  well  as  the  aforesaid  names,  either  to¬ 
gether  or  separately. 

2.  On  July  24,  1939,  the  Guardian  n>l  litriii  herein  in  open 
Court  prayed  that  the  prayers  of  the  aforesaid  petition  of 
July  17, 1939  be  denied.  The  Court  refused  so  to  do,  stating 
that  such  instructions  as  might  b<*  appropriate  should  bo 
given  to  the  new  Administrator  after  his  appointment. 

3.  Since  the  appointment  of  the  new  Administrator  named 
in  the  judgment  of  August  1,  1939,  Mrs.  Grahe  has  again 
and  again  accommodated  said  new  Administrator  by  grant¬ 
ing  him  indulgences  or  extensions  of  time  for  the  removal 
from  her  aforesaid  premises  of  the  aforesaid  signs  and 
personal  property,  until  the  final  indulgence  date  expired 
oil  November  1,  1939,  without  any  such  removal  taking 
place,  following  which,  on  November  2,  1939.  Mrs.  Grahe 
caused  the  removal  of  said  signs  and  all  business  personal 
property  from  her  said  premises  and  placed  same  in  stor¬ 
age  for  said  new  Administrator.  There  is  annexed  hereto, 
marked  “Exhibit  A",  and  made  a  part  hereof,  a  photo- 
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graph  taken  since  said  November  2,  1030,  showing  the  pres¬ 
ent  condition  of  said  premises  of  Mrs.  (irnlic  with  all  busi¬ 
ness  signs  removed  and  all  business  completely  discon¬ 
tinued. 

4.  The  result  is  that  the  so-called  valuable  property  right 
or  good  will  of  the  Estate  in  the  names  “Taltavul!  Funeral 
Home"  and  “\\\  Warren  Taltavull"  for  a  going  undertak¬ 
ing  business,  has  not  been  preserved  or  attempted  to  be 
preserved,  by  the  new  Administrator,  who  had  investigated 
the  matter  thoroughlv,  and  whose  decision  not  to  seek 
cither  authority  to  operate,  or  authority  to  make  sale,  had 
the  full  concurrence  of  the  Guardian  ad  litem.  They  both 
found  it  to  be  impractical  to  attempt  either  operation  or 
sale,  because  of  the  expense  and  jeopardy  involved 
213  in  providing  business  premises  and  skilled  services 
necessary  for  is  operation,  and  also  the  obvious  im¬ 
possibility  of  obtaining  a  purchaser  without  the  provision 
of  needed  business  premises  and  needed  skilled  services  ac¬ 
companying  the  sale,  particularly  as  they  both  finally 
realized  that  the  Kstate  had  no  exclusive  right  to  the  name 
“Taltavull",  which  is  also  being  used  by  a  prior  estab¬ 
lished  undertaking  establishment,  nor  to  “W.  Warren 
Taltavull",  the  name  of  a  person  who  has  departed  this 
life  and  left  a  son  bearing  the  same  name,  who  has  a  per¬ 
fect  right  to  use  it  in  the  conduct  of  an  undertaking  busi¬ 
ness  whenever  he  sees  fit. 


o.  Instead  of  frankly  reporting  these  facts  to  the  Court, 
and  praying  its  instructions,  the  new  Administrator  has 
sought  to  avoid  any  demonstration  or  exposure  of  these  un¬ 
deniable  facts  and  practicalities  by  attempting  an  assign¬ 
ment  of  such  so-called  business  good-will  and  business  per¬ 
sonal  property  to  the  next  of  kin  of  Ellen  T.  Taltavull, 
through  a  written  instrument  dated  September  28,  1039. 
Both  the  adult  member  of  such  next  of  kin  and  the  Guardian 
for  the  estates  of  the  infant  next  of  kin  duly  appointed  in 
Guardianship  Case  Xo.  9339  refused  to  accept  such  assign¬ 
ment.  and  returned  such  instrument  with  notice  of  such  re¬ 
fusal,  and  a  demand  that  said  new  Administrator  comply 
with  Sections  381)  and  300  D.  C.  (’ode.  None  of  these  facts 
have  been  reported  to  the  Court  by  the  new  Administrator, 
who  must  be  aware  that  he  has  no  possible  authority  to 
compel  the  next  of  kin  to  accept  the  assignment  of  an  ac¬ 
tual  or  so-called  going  business,  devoid  of  business  prom- 
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ises  or  skilled  services  essential  for  its  conduct,  so  as  to 
create  between  such  next  of  kin,  most  of  whom  are  infants, 
an  involuntary  partnership  in  a  business  venture,  some¬ 
thing  uniformly  held  to  be  wholly  beyond  the  proper  scope 
and  sphere  of  guardianship  administration. 

6.  The  Court  has  the  obvious  right  and  duty  to  know 
these  facts,  before  directing  or  permitting  further  waste  of 


the  Assets  of  this  Estate,  or  further  harrassnient  of  the 
original  Administrator,  when  both  the  new  Adminis- 
214  1  trator  and  the  Guardian  ad  litem  are,  bv  their  own 
conduct,  secretly  recognizing  the  lack  of  any  real 
practical  basis  for  the  former  criticisms  of  the  original 
Administrator  bv  the  Guardian  ad  litem.  The  astounding 
result  is  complete  abandonment  by  the  new  Administrator 
of  any  practical  attempt  to  realize  for  the  next  of  kin  any¬ 
thing  from  the  so-called  business  itself.  Such  an  Admin¬ 
istrator  should  not  be  permitted  to  further  harrass  Mrs. 
Grahe  and  the  original  Administrator  for  their  commend¬ 
able.  sincere  and  practical  attitudes,  which  enabled  the 
needed  and  cheerfully  given  support  and  education  of  these 
next  of  kin  for  more  than  four  years, — something  which 
the  Guardian  ad  litem  and  the  new  Administrator  have  now 
broiight  to  an  end.  As  a  matter  of  obvious  and  essential 
justice  to  all  concerned,  if  this  Estate  owns  a  valuable 
good-will,  it  ought  surely  to  be  realized  upon,  either  by  >aie 
or  business  operation,  but  by  no  means  abandoned  as  the 
new  Administrator,  with  the  concurrence  of  the  Guardian 
ad  litem .  lias,  in  effect,  attempted. 


GEO.  E.  SULLIVAN 
Attorney  for  Joseph  P.  Burke, 
individually .  and  as  claim  iny 
to  he  the  improperly  removed 
Administrator. 


District  of  Columbia,  to  wit: 

I,  Joseph  P.  Burke,  being  first  duly  sworn,  depose  and 
say!  that  I  have  read  the  foregoing  and  annexed  Motion, 
and  know  the  contents  thereof,  and  that  I  verily  believe  the 
facts  therein  stated  to  be  true. 

JOSEPH  P  BURKE 

Subscribed  and  sworn  to  before  me  this  9th  day  of  No¬ 
vember,  1939. 


(Seal) 


S.  A.  GENTRY, 
Notary  Puhlie  D.  C. 


.  -  - . . 


aditional  motion  for  new  trial  because  of  newly  discovered 


vidence;  Notice;  Such  additional  motion  annexed.  Filed  Nov- 


mber  9,  1939.  Theodore  Cogswell,  Register  of  Wills.D^^ 


I(SS3!9SIIkI3SIxi‘ 


110 


215  Endorsement :  Motion  by  .Joseph  I\  Burke  for  leave 
to  tile  additional  motion  for  new  trial  because  of 
newly  discovered  evidence;  Notice:  Such  additional  motion 
annexed.  Filed  November  0,  15*20.  Theodore  Cogswell, 
Register  of  Wills,  I).  C.  Clerk  of  Probate  Court. 

233  |  Order  Overruling  Motion  and  Learn  to  File 
Additional  Motion  for  .V ew  Trial 

Upon  consideration  of  the  motion  of  .Joseph  P.  Burke 
in  his  individual  capacity  and  also  as  claiming  to  be  and 
improperly  removed  Administrator  herein  for  leave  to 
file  an  additional  motion  for  a  new  trial  because  of  newly 
discovered  evidence  and  after  argument  of  counsel  it  is 
this  10th  day  of  November,  1939, 

ORDERED,  that  the  motion  be,  and  the  same  is  hereby, 
overruled. 

BY  THE  COURT: 

<>.  R.  LUI1R1NG 

Justice. 

Endorsement :  Order  overruling  motion  and  leave  to  file 
additional  motion  for  new  trial.  Filed  November  10,  1939. 
Theodore  Cogswell,  Register  of  Wills,  I).  C.  Clerk  of 
Probate  Court. 

229  Order  Overriding  Motion  for  New  Trial  and 

Other  Relief 

This  cause  coming  on  for  hearing  upon  tin*  motion  of 
Joseph  P.  Burke,  individually  and  in  his  alleged  capacity 
as  administrator,  praying  for  a  new  trial  or  other  relief 
as  is  set  out  in  said  motion  and  upon  consideration  thereof 
after  argument  of  counsel  it  is  this  10"  dav  of  November, 
1939, 

ADJUDGED  that  the  said  motion  for  a  new  trial  and  for 
other  relief  as  prayed  for  therein,  be,  and  the  same  is 
herebv,  overruled. 

BY  THE  COURT : 

:  O.  R.  LUHRING 

Justice. 

Endorsement:  Order  overruling  motion  for  new  trial 
and  other  relief.  Filed  November  10,  1939.  Theodore 
Cogswell,  Register  of  Wills,  D.  C.  Clerk  of  Probate  Court. 
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230  Order  on  Motion  of  Guardian  Ad  Litem  to 
Assess  Certain  Costs  Against  , Joseph  P. 

Burke  Personally 

This  cause  coming  on  for  hearing  upon  the  motion  of 
Richard  E.  Wellford,  guardian  ad  litem  for  the  infant 
parties  herein  to  asses  against  Joseph  1\  Burke,  personally, 
certain  costs  incurred  in  this  cause  incident  to  the  filing 
and  hearing  had  on  the  petition  by  the  guardian  ad  litem 
for  the  removal  of  Joseph  P.  Burke  as  administrator 
herein,  and  the  answer  thereto  of  the  said  Joseph  P.  Burke: 
and  upon  consideration  thereof,  after  argument  of  counsel 
it  is  this  10"  day  of  November,  1939, 

ADJUDGED  and  ORDERED  that  the  Auditor's  charges 
as  shown  in  his  report  of  Seven  Hundred  and  Fifty  Dollars 
($750.00)  formerly  ratified  and  approved  herein  he  and 
the  same  are  hereby,  assessed  against  Joseph  P.  Burke, 
personally,  as  costs  incurred  in  this  cause:  and  the  said 
Joseph  P.  Burke  is  hereby  ordered  to  pay  said  costs  to 
the  Auditor  of  this  Court  within  30  da  vs. 

IT  IS  FURTHER  ADJUDGED  and  ORDERED  that  the 
stenographic  charges  of  Two  Hundred  and  Sixty  Four 
Dollars  and  Forty  Cents  ($264.40)  for  reporting  and  tran¬ 
scribing  the  testimony  taken  before  the  Court  at  the  hear¬ 
ing  on  the  petition  for  the  removal  of  Joseph  P.  Burke  as 
administrator  herein,  are  hereby  approved,  and  said 
charges  of  Two  Hundred  and  Sixtv  Four  Dollars  and  Fortv 
Cents  (,$264.40)  are  hereby  assessed  as  costs  in  this  cause 
and  charged  against  Joseph  P.  Burke,  personally. 

Bv  the  Court: 

<>.  R.  LU BRING 

,1  ustice. 

232  Order  on  Motion  of  Joseph  P.  Burke  to 
Rerieir  Costs  as  Assessed  by  ('lerk 

This  cause  coming  on  for  hearing  upon  the  motion  of 
Joseph  P.  Burke  to  review  the  action  of  the  Clerk  of  the 
Probate  Court  in  the  taxation  of  costs  herein  against  said 
Joseph  P.  Burke  and  the  answer  thereto  filed  by  the  guard¬ 
ian  ad  litem  for  the  infant  parties  herein,  and  upon  con¬ 
sideration  thereof  after  argument  of  counsel,  it  is  this  10" 
day  of  November,  1939, 
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ADJUDGED  and  ORDERED  that  tho  (Jerk's  assess- 
meat  of  charges  of  Sixty  Eive  Dollars  ($(>5.00)  for  the 
overruling  of  thirteen  exceptions  filed  by  Joseph  P.  Burke 
as  administrator  to  the  Auditor’s  report,  and  his  assessment 
of  charges  of  Thirty  Dollars  ($30.00)  for  the  fee  of  R.  M. 
Florence  as  an  expert  witness,  he,  and  the  same  are  hereby, 
disallowed  and  stricken  from  said  assessment  of  costs  and 
tho  said  costs  as  assessed  by  the  (Jerk  are  in  all  other 
respects  hereby  ratified  and  confirmed. 

BY  THE  COURT: 

(>.  R.  LUHRIXG 

Justice. 


Endorsement:  Order  on  Motion  of  Joseph  P.  Burke  to 
review  costs  as  assessed  by  (Jerk.  Filed  November  10, 
1930.  Theodore  Cogswell,  Register  of  Wills,  I).  ('.  (Jerk 
of  Probate  Court. 


234  Memorandum:  Notice  of  Appeal  from  Judgment 
of  August  1,  1939  as  supplemented  November  10, 
1939.  Filed  Nov.  29,  1939. 

Memorandum:  Cost  Bond  on  Appeal  not  to  exceed  Two 
Hundred  and  fifty  dollars  ($250.00)  from  Judgment  of 
August  1,  1939  as  supplemented  November  10,  1939.  Filed 
Nov.  29,  1939. 


244  Memorandum:  Copy  of  order  extending  time  for 
filing  record  on  appeal  to  and  including  February  10, 

1940. 

253  Memorandum:  Copy  of  order  extending  time  for 
filing  record  on  appeal  to  and  including  Februarv  27, 

1940. 


520  Memorandum:  Copy  of  Order  of  Court  of  Appeals 
extending  time  for  filing  record  on  Appeal  to  March 
15,  1940.  Filed  March  0,  1940. 

Memorandum:  Copy  of  Order  of  Court  of  Appeals  ex¬ 
tending  time  for  filing  record  on  Appeal  to  March  25,  1940. 
Filed  March  15,  1940. 
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260  Order  Requiring  Appellant  to  Furnish  Stenogra¬ 
pher's  Report  of  (’erf ain  Testimony  and  Proceedings, 
ings. 

This  cause  coming;  on  for  hearing  on  the  motion  of  the 
guardian  ad  litem  and  administrator  d.  1).  n.  to  strike  cer¬ 
tain  parts  of  the  appellant's  designation  of  record  filed 
herein,  and  also  to  compel  appellant  to  furnish  for  the  bene¬ 
fit  of  the  appellees  and  the  Appellate  Court,  and  file  in  this 
cause,  copies  of  the  stenographer's  report  of  testimony  and 
proceedings  had  herein,  upon  consideration  thereof,  after 
argument  of  counsel,  it  is.  this  loth  day  of  February,  1941), 

ORDERED  that  the  appellant,  .Joseph  P.  Burke,  shall 
substitute  question  and  answer  form  for  all  narrative  state¬ 
ments  in  his  designation  of  record. 

IT  IS  FURTHER  ORDERED  that  the  appellant  furnish 
an  additional  copy  of  the  testimony  and  proceedings  before 
the  Auditor  held  on  .January  18,  February  18,  March  9, 
29,  30,  April  21,  May  4,  5,  and  November  17,  1938,  on  or 
before  tile  27th  day  of  February,  1940,  unless  in  the  interim 
the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  authorizes  the  deposit  and  use  in  said  court  of  the 
single  copy  of  such  transcript  here  on  file. 

0  R  LUHRING 

Justice. 


Endorsement:  Order  Requiring  Appellant  to  Furnish 
Stenographer's  Report  of  Certain  Testimony  and  Proceed¬ 
ings.  Filed  February  15,  1940.  Theodore  Cogswell,  Reg¬ 
ister  of  Wills,  D.  C.  Clerk  of  Probate  Court. 

261  Stipulation. 

It  is  stipulated  and  agreed  by  and  between  counsel  for 
Joseph  I'.  Burke,  Austin  Canfield,  Administrator  and  Rich¬ 
ard  E.  Wellford,  Guardian  ad  Litem,  that  on  February  20, 
1939  before  the  commencement  of  the  proceedings  before 
Mr.  Justice  Luhring  on  the  issues  as  to  removal  of  said 
Burke  as  Administrator,  Mr.  Justice  Luhring,  without  ob- 
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jection,  directed  that  such  proceedings  be  reported  under 
Federal  Rule  SO  a. 


GEO.  E.  SULLIVAN 
Attorney  for  Joseph  P.  Burke. 


LAWRENCE  S  KOENIGSBERG Ell 
Attorney  for  Administrator 
d.  h.  n. 


RICHARD  E.  WELT-FORD 
Guardian  ad  Litem. 

February  15th,  1940. 

Endorsement:  Stipulation  between  Counsel  for  Admin¬ 
istrator.  d.  b.  n.  and  Guardian  Ad  Litem.  Filed  February 
15,  1940.  Theodore  Cogswell,  Register  of  Wills,  D.  C. 
Clerk  of  Probate  Court. 


‘20*2  Assignments  of  Error  or  Points  on  Appeal. 

Appellant  respectfully  assigns  the  following  as  errors  or 
points  on  appeal,  upon  bis  pending  appeal  from  judgment 
of  August  1.  1939  as  supplemented  bv  orders  of  Nov.  10, 
1939: 

1.  No  legal  warrant  existed  for  removing  the  Administra¬ 
tor. 

2.  The  findings  of  fact  do  not  comply  with  Federal  Rule 

2.1  The  findings  of  fact  are  contrary  to  the  evidence. 

4.  The  conclusions  erroneously  assume  that  there  is  gen¬ 
eral  or  implied  power  to  remove  an  administrator  for  rea¬ 
sons  not  provided  for  in  the  statute. 

5.  The  conclusions  erroneously  assume  that  an  adminis¬ 
trator  who  is  charged  with  fraud,  which  is  not  sustained, 
may  be  removed  upon  some  other  basis. 

f>.  The  Court  erred  in  confirming  the  Auditor’s  report, 
and  not  sustaining  the  objections  thereto. 

7.  There  was  no  basis,  in  the  exercise  of  sound  judicial 
discretion,  for  denying  leave  to  file  tin*  additional  motion 
for  now  trial  filed  Nov.  9.  1939. 

S.  No  sound  basis  existed  for  the  taxation  and  assess¬ 
ments  against  .Joseph  P.  Burke  attempted  or  ratified  in 
either  of  the  orders  of  Nov.  10,  1939. 


I).  The  appointment  of  a  substitute  Administrator  in  the 
person  of  a  stranger  to  the  blood  was  wholly  unwarranted 
and  illegal. 

10.  The  Court  erred  in  not  dismissing  the  Guardian  ad 
litem 's  petition  for  removal  of  appellant  as  Administrator, 
and  in  not  assessing  against  said  Guardian  ad  litem  per¬ 
sonally  all  expenses  consequent  upon  his  wholly  unwar¬ 
ranted  charges. 

GEO.  E.  SULLIVAN 
Attorney  for  Joseph  P.  Burke, 
Appellant. 


Endorsement :  Assignments  of  Error  or  Points  of  Appeal 
by  .Joseph  P.  Burke.  Filed  .January  31,  1940.  Theodore 
Cogswell,  Register  of  Wills,  I).  C.  cierk  of  Probate  Court. 

527  There  being  a  dispute  between  counsel  as  to  a 
part  of  the  designation  of  record  tiled  by  Joseph  P. 
Burke  on  January  31,  1940  with  reference  to  the  proceed¬ 
ings  had  before  this  court  on  the  24th  dav  of  Julv,  1939, 
and  the  court  being  called  upon  to  settle  such  dispute  and 
determine  what  proceeding  was  had  on  that  date,  the  court, 
therefore,  on  this  21st  day  of  March,  1940,  finds  and  de¬ 
termines  that  the  following  proceeding  was  had  on  said 

dav : 

• 

The  guardian  ad  litem  again  appeared  in  open  court  be¬ 
fore  Mr.  Justice  Luhring,  and  tendered  a  proposed  order 
denying  pending  petitions  of  the  Administrator  for  instruc¬ 
tions.  The  court  declined  to  sign  the  order. 


0  R  LUHRING 
J  ust  ice. 


The  guardian  ad  litem  objects  and  excepts  to  the  signing 
of  this  order,  because  there  was  nothing  in  dispute  before 
the  court,  as  the  guardian  ad  litem  offered  to  stipulate  as 
to  the  differences  between  the  appellant  and  the  appellee  as 
to  what  occurred  on  July  24,  1939. 

O  R  LUHRING 

J ust  ice. 

3/21  40 

Endorsement:  Order  of  Court  of  March  21,  1940,  settling 
dispute  as  to  certain  proceedings  before  the  Court  on  July 
24,  1939.  Filed  March  21,  1940.  Theodore  Cogswell,  Reg¬ 
ister  of  Wills,  D.  C.  Clerk  of  Probate  Court. 
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263  Filed  Jan  31  1040  Theodore  Cogswell,  Register  of 
Wills,  D.  C.,  Clerk  of  Probate  Court 

In  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 

Administration  Xo.  48,471. 

Estate  of  Eu.kx  T.  Tai.ta\ti.i..  Deceased 

Amended  Statement  of  Proceed  lays  in  Trial  Submitted  by 

Joseph  P.  Burke  for  Record  on  Appeal. 

Commencing  February  20,  1030,  trial  was  had  before  Mr. 
Justice  Luhring,  without  a  jury,  of  issues  on  petition  of 
Richard  E.  Wellford,  Guardian  ad  litem,  for  the  removal 
of  Joseph  P.  Burke,  Administrator.  Both  the  Guardian 
ad  litem  and  said  Administrator  were  in  attendance 
throughout  the  trial,  and  the  latter  was  also  represented  by 
George  E.  Sullivan  as  counsel. 

Before  the  taking  of  evidence  upon  the  trial,  the  Admin¬ 
istrator’s  exceptions  to  the  Auditor’s  report  of  February 
1.  1939  were  first  heard,  with  reservation  by  the  Court  of 
its  ruling.  The  books  and  records  produced  before  the 
Auditor,  establish,  witnout  contradiction,  that  the  records 
of  the  expenses  in  the  conduct  of  an  undertaking  business 
at  promises  =3619  14th  Street,  X.  W..  Washington.  I).  C.. 
were  at  all  times, — before  and  since  January  1,  1933, — kept 
whollv  on  the  actual  or  cash  basis,  rather  than  the  accrual 
basis,  and  carried  no  entries  with  respect  to  the  reasonable 
nse'value  of  the  business  premises  actually  used  in,  and  es¬ 
sential  to,  the  conduct  of  the  business,  or  the  reaonable 
valhe  of  essential  services  rendered  by  Mr.  and  Mrs.  Talta- 
vull  during  their  lives,  or  of  essential  services  rendered  by 
Francis  J.  Collins  and  Annie  G.  Grahe  since  the  death  of 
Mr  A  Taltavull.  The  following  testimony,  given  in  the 
hearings  before  the  Auditor,  and  appearing  in  the  tran¬ 
script  filed  with  the  Auditor’s  report,  is  hereby 
264!  specifically  designated,  and  incorporated  herein: 

FRAXCIS  J.  COLLIXK,  witness  called  by  Joseph  P. 
Burke,  testified: 
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1327)  Bv  Mr.  Sullivan: 


(L>.  Mr.  Collins,  on  January  1,  1933,  you  had  been  with 
this  undertaking  business  in  some  capacity  or  other,  for 
iiow  long?  A.  Since  March  1,  1927. 

During  1933  what  was  the  nature  and  character  of  the 
services  rendered  by  you  in  connection  with  this  undertak¬ 
ing  business  ?  A.  1  was  the  enibalmer  and  assistant  funeral 
director. 

(t>.  Who  was  the  funeral  director?  A.  W.  Warren  Talta- 
vull. 


1 32(1 


Q- 


Was  he  active  during  1933  as 


the  funeral  direc¬ 


tor?  A.  Yes :  he  was. 

Q.  So  that  the  direction  of  funerals  during  that  year 
was  in  charge  of  M  r.  W.  Warren  Taltavull  and  yourself  ?  A. 
Yes;  it  was  in  char, ire  of  Mr.  Taltavull  in  1933. 

Q.  Assisted  bv  vou  ?  A.  Yes,  sir. 

w  t  I 

Mr.  Wellford.  Don’t  lead  the  witness,  Mr.  Sullivan.  He 
answered  the  question. 


By  Mr.  Sullivan: 


(>.  As  assistant  funeral  director —  A.  (Interposing) 
May  I  retract  that  statement.  Mr.  Taltavull  became  in¬ 
capacitated  about,  probably,  October  or  November,  and  1 
had  to  conduct  the  funerals.  That  is,  1933,  you  are  speak- 
in  jr  of? 

By  the  Auditor: 

Q.  lie  became  incapacitated  about  November,  1933?  A. 
Yes,  sir. 


Bv  Mr.  Sullivan : 

(t).  When  he  became  incapacitated,  about  November,  1933, 
was  anvone  else  brought  in  in  his  stead,  either  as  funeral 
director  or  assistant  funeral  director?  A.  No,  sir. 

(,).  Did  vou  do  the  entire  directing  vourself  for  the  re- 
mainder  of  that  year?  A.  Yes,  sir. 

Q.  And  up  to  November,  1933,  did  you  merely  accompany 
him  in  connection  with  the  direction  of  funerals,  or  did  you 
in  any  cases  direct  funerals  in  the  absence  of  Mr. 
1327  Taltavull?  A.  Yes;  T  directed  funerals  in  the  ab¬ 
sence  of  Mr.  Taltavull. 


1  IS 


Q.  On  few  or  many  occasions  ?  A.  I  would  say  in  a  few 
cases,  Mr.  Sullivan,  up  until  lie  had  gotten  so  ill  that  he 
could  not  direct  a  funeral.  May  I  look  in  this  hook  to  see 
just  when  the  last  funeral  was.’ 

Q.  Certainly.  A.  (After  examination)  That  is  right. 
It  was  in  November  that  lie  became  incapacitated,  but  he 
did  direct  a  funeral  on  December  7,  1933.  That  was  the 
last  funeral  that  he  directed. 

By  the  Auditor: 

Qj  What  year’  A.  That  was  the  last  funeral  that  In* 
directed — December  7.  1933.  1  happen  to  recall,  because  of 
the  fact  that  we  happened  to  have  two  funerals  on  that  day. 
I  directed  one,  and  lu*  directed  the  other. 

Bv  Mr.  Sullivan : 

Q.  And  he  died  in  March,  1934!  A.  March  7,  1934. 

*  *  * 

1328  By  Mr.  Wellford: 

Q.  Is  this  not  for  the  year  1933,  of  your  salary  (indicat¬ 
ing)  ?  A.  Yes,  sir. 

Q.  Here  is  the  beginning  of  1934  (indicating)?  A.  Yes, 
sir. 

1329'  (Thereupon  the  reporter  read  the  last  question,  as 
above  recorded,  as  follows:) 

“Q.  What  was  vour  compensation  during  the  entire  vear 
1933?” 

The  Witness: 

1330  A.  The  compensation  received  was  $2,085. 

By  Mr.  Sullivan: 

Q.  Was  that  the  total  compensation  earned  by  you  during 

the  year  1933?  A.  I  couldn't  say  right  now,  but  1  doubt  it 

very  much.  There  were  probably  moneys  received  after 

that  time,  or  during  that  time  there  may  have  been  some 

monev  due  me  on  commissions  in  some  of  the  cases.  I 
* 

don't  recall  right  now. 

Q.  Now,  what  was  the  arangement  with  you  as  to  the  basis 
of  your  compensation  for  what  you  were  doing? 
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(Thereupon  the  reporter  read  the  pending  question,  as 
follows :) 

**Q.  Now,  what  was  the  arrangement  with  you  as 
1331  to  the  basis  of  your  compensation  for  what  you  were 
doing?" 

By  Mr.  Sullivan: 

Q.  In  1933.  A.  I  was  to  receive  a  certain  amount — I  was 
supposed  to  be  paid  for  everything  that  I  did.  If  I  em¬ 
balmed  a  body  or  directed  a  funeral,  or  drove  a  car.  if  it 
was  anything  in  the  line  of  the  funeral-directing  business, 
i  \%as  to  be  compensated;  and  any  call  that  I  was  respon¬ 
sible  for  bringing  there  myself,  1  was  to  receive  50  per  cent 
of  tlie  profit. 

By  Mr.  Wellford: 

q>.  Was  that  agreement  in  writing?  A.  Xo,  sir;  it  was 
not. 

(t).  Whom  was  it  made  with?  A.  Mr.  Taltavull. 

Bv  the  Auditor: 

Q.  You  say  that  was  the  arrangement  in  that  year?  A. 
Xo,  sir;  that  was  the  arrangement — this  book  does  not  go 
back  far  enough  to  tell  the  exact  date,  your  Honor.  This 
book  starts — 

Q.  How  far  back  does  that  go  ?  A.  1930,  in  September. 

(t>.  Was  it  further  back  than  that?  A.  Yes,  sir.  In  other 
words — maybe  L  could  qualify  it.  1  had  no  set  time  to 
work.  I  worked  when  there  was  work  to  be  done.  That 
does  not  represent  my  full  time,  or  compensation.  1  was 
called  when  it  was  necessary  and  work  to  be  done. 

*  #  # 

1345  (c).  In  regard  to  merchandise  used  during  any  par¬ 

ticular  year,  can  that  be  pretty  well  approximated  by 
the  cash  payments  for  merchandise  made  during  that 
year?  A.  I  don’t  think  so,  Mr.  Sullivan. 

134(5  (L).  As  to  caskets,  for  instance,  was  it  a  practice  in 

1933  to  have  manv  caskets  on  hand  at  anv  one  time  ? 

•  • 

A.  Xo;  1  would  say  probably  ten  caskets  on  hand. 

Q.  For  display.  A.  And  for  display. 

Q.  And  would  about  that  number  be  maintained  on  hand 
right  along  throughout  the  year  ?  A.  Yes,  sir. 
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Qj  So  that  at  a  given  funeral  the  casket  that  was  desired 
for  the  funeral  would  either  he  taken  out  of  your  supply  on 
hand  or  he  brought  direct  from  the  wholesaler?  A.  That 
is  riirht. 

Q.  Still  keeping,  in  either  event,  your  supply  on  hand? 
A.  That  is  right. 

Q.  As  to  caskets,  therefore,  why  wouldn’t  the  cash  pur¬ 
chases  during  a  year  approximately  represent  the  caskets 
used  during  the  year?  A.  Well,  it  seems  as  though  at  that 
timi1*,  or  shortly  before,  Mr.  Taltavull  had  gotten  into  debt 
by  adding  an  addition  to  the  building,  and  the  houses  rx- 
tended  him  a  little  more  credit:  they  didn't  push  him  to 
pay' these  bills  as  they  would  ordinarily,  understanding  that 
lie  was  trying  to  progress.  And  In*  gave  notes  for  payment 
of  his  merchandise,  and  1  can’t  tell  just  off-hand  how  much 

in  notes  that  he  gave  at  this  time. 

*  *  • 

1424  Q.  Do  the  records  which  have  been  here  produced 
1  show  the  amounts  that  have  been  paid  to  the  adminis¬ 
trator  for  the  use  of  those  cars  during  tile  remainder  of  the 
year  1935,  after  the  death  of  Mrs.  Taltavull?  A.  1  will 
have  to  answer,  1  don’t  know  whether  it  is  in  the  records, 
or  not. 

Q.  Will  you  kindly  look  and  see.  A.  (After  examining 
the  records)  Yes,  sir. 

(j.  Please  state  the  amount.  A.  $237.18. 

Mr.  Wellford.  Would  you  mind  giving  the  page  of  the 
record ? 

The  Witness : 

A.  It  is  page  75  in  the  ledger. 

Bv  Mr.  Sullivan: 

« 

Q.  Xow,  do  the  records  show  the  amount  paid  to  the  ad¬ 
ministrator  for  the  use  of  those  cars  during  1936?  A.  Yes, 
sir. 

Q.  Please  state  the  amount.  A.  $679.94. 

1425  By  Mr.  Wellford: 

Q.  On  the  same  page?  A.  Yes;  page  75. 

Bv  Mr.  Sullivan: 

Q.  Do  the  records  show  the  amount  paid  to  the  adminis¬ 
trator  for  the  use  of  those  cars  during  1937?  A.  Yes,  sir. 


Q.  Please  state  the  amount.  A.  $106."). 16;  oil  page  107 
of  the  ledger. 

Q.  What  is  the  condition  today  of  the  two  cars  that  are 
still  in  use'  A.  The  conditions  of  the  hearse  is  fair;  that  is. 
the  Bniek  llexihle  hearse  is  lair,  hut  the  (!.  M.  hearse  is 
in  very  poor  condition. 

(J.  During  1P.T!  were  you  engaged  in  any  other  business, 
occupation  or  pursuit  except  rendering  such  services  as  you 
rendered  t“  this  undertaking  business?  A.  Xo,  sir;  I  was 
not  engaged  in  any  other  business;  is  that  what  you  mean? 

(,).  Yes.  A.  Xo,  sir;  i  was  not. 

(v).  Were  you  holding  yourself  subject  to  call  for  anything 
in  connection  with  tile  business  that  was  asked  of  you 
during  tht‘  year  11  ).'>.*» ?  A.  Yes,  sir. 

(.).  During  how  nuinv  hours  a  dav?  A.  Twentv-four 
hours  a  dav. 


1427  By  Mr.  Sullivan  : 

(t>.  Did  the  rendition  of  services  of  Mrs.  Taltavull  in  con¬ 
nection  with  tlie  undertaking  business  begin  at  any  time  be¬ 
fore  the  death  of  her  husband .'  A.  Yes,  sir. 

(c>.  About  when.'  A.  She  was  always  helping,  from  the 
very  beginning  that  1  came  there,  in  1927,  she  was  always 
helping  in  the  business. 

(t).  Xow,  what  kind  of  work  or  services  was  she  per¬ 
forming  during  1 962 .'  A.  She  took  care  of  the  night  calls, 
that  came  in.  because  she  was  the  only  one  responsible  for 
the  calls  at  night:  she  took  care  of  putting  death  notices  in 
the  newspapers;  ordering  plates  for  the  caskets,  and  the 
flowers  for  the  door,  and  answering  the  doorbell:  meeting 
anyone,  in  general,  that  might  come  there.  She  was  just  as 
familiar  with  the  work  as  we  were — the  inside  work,  the 
clerical  work. 

Q.  Xow,  do  these  records  show  any  payment  of  any  par¬ 
ticular  salary  or  compensation  to  her  for  any  of  her  work? 
A.  Xo,  sir. 

Q.  Either  during  1933  or  at  any  subsequent  time.  A.  Xot 
to  my  recollection.  I  have  never  seen  any  payments 
14*28  to  Mrs.  Taltavull  for  any  services  rendered. 

Q.  If  she  had  not  rendered  those  services  would 
it  have  been  necessarv  for  someone  else  to  have  done  it? 


The  Witness: 


A.  Yes,  sir. 

By  Mr.  Sullivan : 

(t).  Since  the  death  of  Mrs.  Taltavull,  on  May  19,  1935,  has 
Mrs.  Grahe  been  residing!:  in  and  upon  the  premises.’  A. 
Yes,  sir. 

Q.  lias  she  been  there  during  ordinary  business  hours, 
as  \vt*  understand  that  term  in  regard  to  business  generally? 
A.  That  is  not  clear  to  me.  What  were  her  hours  1* 

(t>.  We  will  strike  that  out.  Do  you  know  whether  Mrs. 
Grahe  had  a  government  position  at  the  time  of  the  death 
of  Mrs.  Taltavull.'  A.  Yes,  sir. 

Q.  Do  you  know  whether  she  gave  that  up  upon  the  death 
of  Mrs.  Taltavull  and  has  been  devoting  herself  to  that  un¬ 
dertaking  business  exclusively:'  A.  She  has  not  id  veil  up 
the  position. 

<w>.  Now.  has  Mrs.  Grain*,  since  May  19,  1935,  been  doing 
any  work  in  connection  with  the  funeral  business, 
1429  outside  of  her  government  office  hours'  A.  Yes,  sir. 

Q.  What  kind  of  work  has  she  been  doini*  :'  A.  Sin* 
stays  in  the  place  every  other  evening  after  her  dinner,  and 
takes  all  calls  in  after  six  o'clock  until  eight-thirty  the  next 
morning.  or  thereabouts;  she  answers  the  telephone  calls 
and  conveys  them  to  me  wherever  I  might  be. 

Bv  Mr.  Well  ford : 


Q.  How  do  you  know  that,  Mr.  Collins.'  A.  IIow  do  I 
know  it ? 

O.  Yes.  A.  Because  she  calls  me  everv  time  anvone  calls. 

w  »  • 

14*10  By  Mr.  Sullivan: 

Q.  During  this  period,  since  May  19,  1935,  have  you,  in 
connection  with  your  duties,  visited  the  establishment  at 
times  during  the  course  of  the  night  or  evening'  A.  Yes. 
sir. 

Q.  On  a  few  or  many  occasions'  A.  Many  occasions. 

O.  On  those  occasions  when  von  did  visit  the  establish- 

w  * 

ment  at  night,  did  you  find  Mrs.  Grahe  there  perform- 
1431  higher  work?  A.  Yes,  sir. 

Q.  Do  you  know  whether  she  had  stayed  then*  reg¬ 
ularly  everv  night  after  the  death  of  Mrs.  Taltavull?  A. 
Yes,  sir. 


I 
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By  Mr.  Wellford: 

Q.  How  do  you  know  that.  Mr.  Collins?  A.  Well,  Mr. 
Well  ford,  I  have  been  over  there  practically  three  or  four 
or  live  nights  every  week,  and  she  is  present. 

(J.  Some  nights  you  were  not  there?  A.  That  is  right. 

(t).  Do  you  know  whether  she  was  there  then  ?  A.  No,  sir; 
I  wouldn't  know  that. 

Bv  M r.  Sullivan  : 

Q.  Do  you  know  whether  she  has  made  that  her  home 
since  the  death  of  Mrs.  Tallavull?  A.  She  has. 

(c).  Now,  bearing  in  mind  that  we  are  laymen,  unfamiliar 
with  the  undertaking  business,  please  explain  to  us  as 
clearly  as  you  can  just  what  the  nature  and  extent  of  your 
work  and  services  have  been  in  connection  with  this  under¬ 
taking  business  since  May  lb  ld.'b'?  A.  I  have  embalmed 
practically  every  case  that  we  have  had,  except,  possibly, 
about  seven  cases;  made  all  preparations  for  the  funerals; 
made  all  arrangements  and  details:  selling  the  caskets, 
superintending  the  funerals,  that  is, — directing  the 
funerals:  kept  the  books:  made  all  purchases  of  merchan¬ 
dise  and  sundry  articles.  1  think  that  would  cover  it. 

Q.  Who  decided  upon  and  placed  the  advertising?  A.  I 
decided  upon  that  also. 

14.’>2  Q.  What  has  been  the  basis  of  your  compensation 

during  that  ’period  for  your  services?  A.  I  am  work- 

in"  on  a  50  percent  net  income. 

Q.  Please  give  us  the  Ixmefit  of  you r  judgment  and 

opinion  as  to  whether  that  basis  represented  the  fair  worth 

of  vour  services,  more  or  less?  A.  1  would  sav  that  is  a 
•  « 

fair  compensation  for  the  services  I  render. 


1477  By  Mr.  Sullivan: 

Q.  The  question  is  whether  you  meant  to  be  understood 
that  these  omitted  items  were  unecessary  in  the  conduct  of 
the  business.  That  is  the  question.  A.  I  don’t  get  that, 
myself.  I  can  tell  you  what  I  think.  But  I  was  under  the 
impression  that  you  were  trying  to  get  whether  those  two 
items  of  rental  for  the  place,  and  the  necessary  super- 

1478  vision  or  time  given  by  the  deceased,  were  taken  into 
consideration  when  those  figures  were  given.  That 

is  what  I  understood. 
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Q.  Xo:  the*  record  shows,  itself,  they  were  not  taken  into 

consideration.  Xow  the  question  is,  whether  not  taking 

them  into  consideration  you  considered  them  unnecessary 

to  the  business.  That  is  the  question.  A.  The  question  is 

whether  1  considered  that  tlicv  are  ms.essarv  or  unncees- 

•  • 

sa  rv ? 

Q.  Tliat  is  it.  A.  Tliev  were  neeessarv. 

*  w  & 

1482  “Q.  Do  vou  mean  hv  that  that  von  omitted  con- 

sideralion  of  them  altogether,  in  answering  Mr. 

Wellford,  or  do  vou  mean  hv  vour  answer  that  vou  regarded 
•  •  •  • 

those  items  as  unnecessarv  in  the  conduct  of  tin*  business:'" 
The  Witness: 

A.  I  omitted  anv  consideration  for  them,  hut  tliev  were 
vital  necessities  to  this  business. 

*  #  * 

1486  .IOIIX  T.  MM  A  XV,  witness  called  by  .Joseph  l\ 
Burke,  testified: 

By  M r.  Sullivan  : 

(c>.  Your  full  name  is  .John  T.  Meany;'  A.  Yes,  sir. 

Q.  Where  do  you  reside?  A.  908  Twenty-third  Street. 

What  is  your  business?  A.  Real  estate. 

Q.  How  long  have  you  been  engaged  in  the  real  estate 
business?  A.  Forty  years. 

(>.  Has  it  been  in  the  District  of  Columbia  during  that 
entire  period?  A.  Kntirely  in  the  District  of  Columbia. 
'The  Auditor.  I  know  he  is  entirely  qualified. 

Mr.  Wellford.  I  accept  his  qualifications  as  a  real  estate 
expert. 

By  Mr.  Sullivan : 

Q.  Have  you  recently,  at  my  request,  made  an  examina¬ 
tion  of  premises  3619  Fourteenth  Street,  Xort Invest,  lot 
92  in  square  2827?  A.  I  have. 

1487  Q.  What  did  you  find  the  zoning  of  that  property 
to  be  ?  A.  First  commercial. 

Q.  Did  you  examine  the  property  with  respect  to  how 
it  is  used  ?  A.  I  did. 

Q.  Please  explain  that  briefly  to  us.  A.  The  property  is 
used  for  business  purposes.  The  first  floor  and  basement 


is  occupied  and  used  ns  nu  undertaking  establishment,  and 
the  second  floor  is  used  for  dwelling  purposes. 

Q.  Did  you  find  out  whether  the  extreme  rear  of  the  first 
floor  was  used  also  for  dwelling  purposes?  A.  It  was.  And 
beyond  that  was  the  garage,  fronting-  on  the  alley.  There  is 
a  paved  alley  in  the  rear. 

Q.  Did  vou  ascertain  whether  or  not  the  business  use  as 
an  undertaking-  establishment  is  an  especially  established 
one.  or  one  that  is  now  permissible  under  the  present  zoning- 
regulations  ? 

1488  The  Witness: 


A.  I  found,  by  consulting-  the  zoning  regulations,  that  this 
business  now  is  a  non-conforming  use,  in  that — 

A..  (Continuing)  — the  present  zoning  regulations  which 
were  adopted  in  1937.  prohibit  the  establishment  of  an 
undertaking  establishment  on  a  street  which  has  a  residen¬ 


tial  zoning.  While  this  property  is  in  the  first  commercial 
zone  of  Fourteenth  Street,  Spring  Koad,  which  intersects 
at  this  corner,  is  a  residential  section,  and  residential  zoning, 


so  the  present  regulations  would  not  permit  an  un- 
1489  dortnking  establishment  to  be  placed  on  this  corner 
at  this  time. 


By  the  Auditor: 

(v>.  You  said  those  regulations  were  adopted  at  a  certain 
time? 

Mr.  Wellford.  1937,  he  said. 

The  Witness: 


A.  in  1933  the  zoning  regulations  required  that  before 
the  establishment  of  an  undertaking  establishment  tin*  con¬ 
sent  should  be  obtained  from  75  percent  of  the  property 
owners  in  the  area  within  a  radius  of  ‘200  feet  of  the  prop¬ 
erty  to  be  used.  And  that  was  revised  under  the  regulations 
of  November  1,  1937. 

By  the  Auditor: 

(c>.  Who  made  those  ?  A.  The  Zoning  Commission. 

(t).  The  Zoning  Commission .’  A.  Yes,  sir. 

(t).  Did  the  Zoning  Commission  make  the  other  regula¬ 
tions?  A.  Yes,  sir. 

Q.  Were  not  the  zoning  laws  or  regulations  passed  by 
Congress,  or  were  all  of  the  existing  regulations  made  by 


the  Zoning  Commission;  do  you  know?  A.  This  is  under 
the  Act  of  Congress  approved  March  1.  15)20.  I  don't  know 
that  there  has  been  any  further  aet  of  Congress  since  that 
time. 


1400  Q.  Now,  you  have  here  a  printed  copy  of  both  sets 
of  regulations — those  in  force  in  15  >33,  ami  those  in 
force  at  the  present  time?  A.  Yes,  sir. 

Mr.  Sullivan.  Now,  I  offer  these  in  evidence,  as  Exhibits 
2  and  3,  respectively;  the  one  at  the  present  time  being  Ex¬ 
hibit  2,  and  the  other  one  Exhibit  3. 


(Two  copies  of  the  zoning  regulations,  those  in 
the  present  time,  and  those  in  force  in  11)33,  were 
in  evidence,  and  marked,  respectively,  Exhibit  2 
hi  bit  3.) 


force  at 
received 
and  Ex- 


Bv  the  Auditor: 

Q.  You  say  that  it  would  not  be  possible  to  put  an  under¬ 
taking  establishment  there  under  the  present  zoning  reg¬ 
ulations?  A.  It  would  not. 

Q.  As  amended  ?  A.  Xo,  sir. 

Q.  It  would  require  a  rezoning  to  get  one  there  now?  A. 
Yes;  that  is  right. 

Q.  Does  that  apply  to  the  property  on  the  west  side  of 
the  street?  A.  I  should  think  it  would  apply  to  all  prop¬ 
erty. 

Q.  Are  those  regulations  applicable  to  properties  north 

of  Spring  Bond  as  well  as  south?  A.  If  it  is  zoned  first 

commercial;  ves. 

» 

By  Mr.  Sullivan : 

Q.  Xow  have  you  formed  an  opinion  as  to  the  fair  rental 
value,  per  month,  of  the  portion  of  those  premises  used  for 
l lie  undertaking  business?  A.  1  have. 

1401  The  Auditor.  Tin*  present  rental  value? 

Mr.  Sullivan.  The  present  fair  rental  value. 


By  Mr.  Sullivan: 

Q.  Please  state  it.  A.  Well,  the  first  Hoor  and  the  base¬ 
ment  1  put  a  valuation  of  $22.")  a  month. 

Q.  That  is  the  part  that  is  used  in  the  undertaking  busi¬ 
ness?  A.  Yes.  sir. 

Q.  And  have  you  put  a  valuation  on  the  remainder  of  the 
premises?  A.  On  the  apartment  on  the  second  floor  I  put 
a  valuation  of  $43  a  month. 
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Is  then*  a  kitchen  in  the  rear  on  the  main  floor?  A.  I 
think  there  is;  ves. 

(<).  How  did  you  treat  that  in  your  valuation?  A.  Well, 
i  think  it  is  a  usable  space  for  the  business  on  the  property; 
it  is  used  in  connection  with  the  business. 

(t).  Now,  have  you  formed  a  judgment  and  opinion  as  to 
whether  or  not  this  rental  worth  per  month  differs  from 
what  it  was  in  the  year  1933,  live  years  back?  A.  1  think  it 
was  worth  just  as  much  then  as  it  is  now. 

(t).  And  during  the  intervening  years  between  1933  and 

1938  what  would  vour  answer  be?  A.  It  would  be  the  same. 

% 

Q.  Is  a  corner  property  located  in  first  commercial  and 
usable  for  an  undertaking  establishment,  readily  ob- 
1 49l?  tained  in  the  District  of  Columbia  for  rental  ?  A.  I 
would  sav  not. 

(>.  Would  your  opinion  as  to  the  rental  worth  be  the  same 
if  the  property  did  not  enjoy  the  special  non-conforming 
use?  A.  Well.  I  put  a  rental  on  here  which  I  think  is  a  mini¬ 
mum  that  could  be  obtained  for  tile  amount  of  space  used 
in  this  business.  1  put  a  valuation  of  about  73  cents  a 
square  foot  on  the  part  that  is  used  for  business  purposes, 
and  I  don't  believe — I  think  that  is  about  as  low  as  vou 
can  put  a  rent  on  that  kind  of  property. 

Mr.  Sullivan.  You  may  inquire. 

Mr.  Wellford.  I  move  that  the  answer  be  stricken  out  as 
not  responsive  to  the  question. 

The  Auditor.  That  is  not  directly  responsive.  Is  it? 

Mr.  Sullivan.  It  is  not  directly  and  completely  respon¬ 
sive. 

The  Auditor.  You  did  not  understand  it,  I  take  it. 

Mr.  Sullivan.  May  I  ask  that  the  question  be  reread  to 
him  in  order  that  he  may  complete  his  answer  ? 

The  Auditor.  Yes. 

(Thereupon  the  reporter  rend  the  last  question,  as  above 
recorded.) 

The  Witness: 

A.  Xo;  I  don't  think  if  would  bring  as  much. 

Mr.  Sullivan.  You  mnv  inouire. 

•  * 

Cross  Examination 
By  Mr.  Wellford: 

1493  Q.  Mr.  Meany,  how  do  you  spell  your  name?  A. 
M-e-a-n-v. 


Q'.  Mr.  Meany,  you  testified  that  the  rental  for  this 

property  would  be  the  same  in  1933,  11)34,  11)33,  193(j,  and 

1937  as  vou  set  on  it  todav?  A.  1  think  so. 

•  • 

Q.  Xow,  you  say  that  the  property  would  not  bring  as 
mut'li  if  it  did  not  have  tli is  non-conforming  business  in 
there?  A.  Xo;  I  don't  believe  it  would,  if  it  was  used  for 
dwelling  purposes.  This  house  is  in  a  row  of  two-story-and- 
cellar  briek,  and  originally  was  used  for  dwelling  purposes, 
and  you  couldn't  get  anv  such  rental  as  that  for  dwelling 


purposes. 

Q.  In  1933,  if  they  could  have  obtained  73  per  cent  of 

the  signatures  in  the  District  there,  would  the  rent  then 

have  been  the  same  as  it  is  today?  A.  if  you  could  use 

it  for  this  purpose,  or  business  purposes. 

Q.  It  would  be  the  same?  A.  Yes,  sir. 

Q.  Then  this  regulation  of  1937  did  not  affect  it  at  all, 

did  it?  A.  It  affected  it  in  this  wav:  that  you  have  a  use 

•  • 

there  now  that  you  could  not  obtain  at  the  present  time. 

Q.  Well,  is  it  more  valuable  now  on  account  of  that,  that 
you  could  not  get  it  there  at  the  present  time?  A.  Yes,  sir. 

(t).  Well,  then,  if  it  is  more  valuable  now,  what  would  the 
value  of  the  rent  have  been  in  1:>33  when  you  (Lmu'i  h.tvo 
that  regulation?  A.  I  said  1  didn't  think  you  could 
1494  get  the  same  rental  then  as  you  could  now. 

Q.  Well,  what  do  you  think  the  rental  should  be 
in  1933?  A.  If  it  was  used  for  a  dwelling? 

Q.  Fnder  the  same  conditions  as  it  is  operated  now.  A. 
Just  the  same  is  I  said  now.  As  long  as  you  could  use  it 
for  the  purpose  of  an  undertaking  establishment  I  think 
the  rental  I  placed  on  it  would  be  all  right  at  that  time. 

(.).  Didn't  you  testify  that  the  nnmerty  would  bring  a 
greater  value  today  because  of  this  regulation  of  1937?  A. 
I  said  in  my  opinion  it  was  more  valuable  now  since  the 
regulations  have  been  revised  and  the  establishment  of  an 
undertaking  place  is  restricted. 

Q.  Well.  then,  if  it  is  more  valuable  now,  is  that  value 
in  rent?  Would  it  bring  more  rent  now?  A.  It  might 
bring  more  rent  than  T  place  on  it. 

Q.  Well,  in  1933,  when  it  did  not  have  that  it  would  not 
be  as  valuable,  would  it?  A.  If  it  was  used  for  an  under¬ 
taking  establishment  it  would:  ves. 

|  *  ^  *  # 

Q.  Xow,  on  the  first  floor,  yon  say,  that  is  used  for  the 

undertaking  establishment  ?  A.  The  main  floor  and  the 
basement. 
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Q.  Is  there  not  a  dining  room  and  a  kitchen  on  the  first 
floor?  A.  There  is  a  room  that  could  be  used  for  funeral 
purposes.  It  could  be  used  for  a  dining  room,  too. 
1495  Q.  How  many  rooms  are  on  the  first  floor,  Mr. 
Meanv ?  A.  There  is  a  large  front  room. 

Q.  What  do  you  call  it  ?  A.  Well,  a  good-sized  room. 

Q.  Well,  give  it  in  estimated  feet.  You  just  testified  so 
many  feet.  How  big  is  this  large  room  that  you  speak  of? 
Is  it  as  big  as  this  room?  A.  Xo;  it  is  not. 

Q.  It  is  not  more  than  half  as  big,  is  it?  A.  Xo;  1 
don’t  think  it  is  half  as  big.  I  should  judge  that  front  room 
is  22  feet  wide  by,  possibly,  10  or  12  feet  deep. 

Q.  Where  is  the  next  one?  A.  Then  there  is  a  large 


reception  room. 

Q.  How  big  is  that?  Compare  it —  A.  (Interposing) 
When  I  say  “large,”  I  mean  comparatively  speaking  to 
what  the  rooms  are  in  some  of  these  row  houses.  This 
row  house  is  22  feet  wide,  which  is  an  unusual  width  for 
a  row  house.  And  between  this  front  room,  there  is  a 
reception  hall,  I  should  judge  that  is  probably  12  by  12. 
And  then  comes  this  next  room,  which  was  used,  the  day  I 
was  there,  as  a  reception  room.  And  back  of  that  is  a 
kitchen,  and  another  room  back  of  that. 


Q.  Hack  of  that,  you  say,  is  the  kitchen?  A.  Yes,  sir. 

Q.  And  another  room  back  of  the  kitchen  ?  A.  I  think 
there  is  a  small  room  back  of  that. 

Q.  When  did  you  inspect  this  house,  Mr.  Meanv?  A.  I 
guess  about  three  weeks  ago. 

1490  Q.  As  a  matter  of  fact,  right  behind  this  reception 
room  is  a  large  dining  room,  isn’t  there?  A.  YTes; 
that  is  what  it  is  intended  for,  but  it  was  used  for  a  recep¬ 
tion  room. 

Q.  Isn't  there  a  large  dining  room  table  in  there,  and 
sideboard  and  sewing  machine?  A.  I  didn't  notice  that. 

Q.  Right  back  of  that  is  the  kitchen?  A.  Yes,  sir. 

Q.  Y'ou  say  that  a  portion  of  the  first  floor  and  the  base¬ 
ment  would  bring  a  return  of  $225  a  month?  A.  Yes,  sir. 

Q.  And  the  upstairs,  how  much?  A.  $45. 

Q.  How  many  rooms  are  up  there?  A.  Four. 

Q.  How  big  is  this  lot?  A.  The  lot  has  a  frontage  on 
Fourteenth  Street  of  36  feet,  and  on  Spring  Roard  of  84 
feet  and  a  fraction. 

Q.  It  is  not  a  square  lot,  though,  is  it?  A.  Xo;  it  is 
triangular-shaped. 


it>.  Il  is  narrowed  along;  the  back,  isn’t  it?  A.  It  is  a 
little  narrower  in  the  back. 

Q.  Do  you  know  what  the  value  of  that  building  is  if 
il  \vas  sold  today — put  up  to  you  to  estimate  as  to  what 
the  selling  price  should  be,  what  would  you  say?  A.  I 
would  say  about  $25,000. 

Q.  About  $25,000?  A.  Yes,  sir. 

1407  Q.  Do  you  think  it  was  worth  that  in  1933?  A. 

Yes:  I  think  so. 

Q.  And  in  1934?  A.  Yes,  sir. 

Q.  And  1935?  A.  Yes,  sir. 

(^).  And  193(5?  A.  Yes. 

Bv  Mr.  AY  ell  ford  : 

(,).  Now,  did  you  taki*  into  consideration  the  appraised 
value  when  you  placed  a  value  ou  this  property? 

The  Witness : 

A.  Xo,  sir;  I  did  not.  I  have  sold  property  for  less 
149S  than — 

(,).  Did  you  take  into  consideration,  when  you 
placed  a  value  on  this  property,  what  the  selling  price  was 
tothe  present  owner?  A.  Xo;  I  did  not. 

Q.  Did  you  take  into  consideration  whether  there  were 
any  trusts  on  the  property  to  any  building  associations; 
and.  if  so,  how  much?  A.  Xo,  sir. 

Q.  Tlum  you  placed  your  valuation  on  the  property  en- 
tirelv  on  vour  observation  of  it  and  its  location?  A.  Yes, 
sir. 

Mr.  AYellford.  I  think  that  is  all. 

Bv  the  Auditor: 

Q.  Did  you  take  into  consideration,  in  arriving  at  your 
opinion  as  to  the  rental  value  of  the  property,  its  sale 
value — the  present  fair  market  value?  A.  Well,  1  found 
that  the  sound  value  1  placed  on  the  property  was  approx¬ 
imately  the  same  as  the  rental  value  1  put  on  there. 

Q.  Had  you  any  sales  that  you  took  into  consideration 
in  arriving  at  that  opinion  ?  A.  Xo,  sir. 

Q.  Xo  sales  of  similar  property?  A.  Xo. 

Q.  Or  of  any  nearby  property?  A.  Xo;  I  did  not. 
1499  Q.  Did  you  take  into  consideration  any  rents  re¬ 
ceived  for  similar  properties?  A.  Yes;  I  did  com¬ 
pare  the  rental  of  similar  properties. 


Q.  What  properties?  A.  Well,  not  in  that  immediate 
vicinity. 

Q.  Not  there?  A.  Xo,  sir. 

Q.  Are  you  familiar  with  any  rentals  received  for  similar 
property,  property  used  by  undertakers?  A.  Xo,  Judge, 
I  have  been  unable  to  get  any  rentals  on  undertaking 
properties.  Very  few  of  them  are  rented;  most  of  them 
are  occupied  by  the  owners. 

Q.  It  is  based  largelv  on  vour  general  knowledge  as  a 
real  estate  man  ?  A.  Yes,  sir. 

The  Auditor.  That  is  all. 

Further  Cross  Examination 
By  Mr.  Wellford: 

Q.  Mr.  Meany,  one  other  question.  This  (>">  is  the 
rental  that  you  put  on  the  whole  building,  then,  is  it?  A. 
Yes,  sir. 

(^.  Xow,  I  understood  you  to  say  that  you  based  the  value 
of  the  building  on  the  return.  A.  Weil,  I  thought  the  physi¬ 
cal  value  would  check  up  pretty  well  with  the  income  value. 

Q.  How  did  you  reach  the  value  from  the  return?  What 

ratio?  A.  Well,  it  is  about  12  per  cent. 
lf)00  Q.  Twelve  per  cent?  A.  Yes,  sir. 

Q.  And  you  said  the  building  was  worth  $25,000? 
A.  Twentv-five — $270  a  month  for  rent. 

Q.  $270?  A.  Yes. 

Q.  I  thought  you  said  two  hundred  and  twenty —  A.  $225 
for  the  first  floor  and  basement,  and  $45  for  the  second  floor. 

Q.  I  thought  it  was  two  hundred  and  twenty.  You  think 
that  is  12  per  cent  of  what  the  value  of  the  property  is?  A. 
About  that. 

Mr.  Wellford.  That  is  all. 

Bv  the  Auditor : 

* 

Q.  Is  the  present  use  the  best  use  to  which  it  may  be 
applied,  in  your  judgment?  A.  Yes,  sir. 

ERXEST  C.  LEE,  witness  called  by  Joseph  P.  Burke, 
testified : 

By  Mr.  Sullivan: 

Q.  Please  state  your  full  name.  A.  Ernest  C.  Lee. 

Q.  And  your  business  ?  A.  Undertaker. 
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1301  Q.  How  long  have  you  boon  engaged  in  that  line  of 

business?  A.  Thirtv-six  vears. 

•  • 

Q.  What  undertaking  establishment  are  you  now  con¬ 
nected  wit n ?  A.  With  the  linn  of  J.  William  Lee's  Sons 
Company,  of  which  I  am  one  of  the  members. 

y>.  What  is  your  statu>  in  connection  with  the  conduct 
of  that  business?  A.  The  manager  and  assistant  to  Mrs. 
A.  William  Lee,  who  is  S(>  years  old  and  cannot  conduct  the 
business:  1  have  to  do  that  for  her. 

Q.  During  how  long  a  period  have  you  performed  those 
duties?  A.  Weil,  since  the  death  of  my  father,  in  1D1G, 
my1  brother  and  1 — an  older  brother,  who  is  associated  with 
us.  tin*  two  of  us  worked  together  at  that  time  as  managers. 
After  his  death  1  have  had  to  manage  it  all  myself.  That 
has  been  12  or  13  years  that  I  have  been  sole  manager. 

Q.  During  the  past  3G  years  have  you  devoted  your 
activities  to  any  other  business,  or  given  your  exclusive 
attention  to  this?  A.  Kxclusive  attention  to  the  undertak¬ 
ing  business. 

O.  Have  von  thcrebv  become  familiar  with  the  kind  of 

la  «  • 

services  required  in  the  conduct  of  the  undertaking  busi¬ 
ness?  A.  1  have. 

O.  Have  von  also  become  familiar  with  the  value  or 

v  • 

reasonable  worth  of  tin*  various  services  that  enter 

1302  into  the  operation  ?  A.  I  have. 

(<).  Did  you  know  the  late  W.  Warren  Taltavull, 
who  died  March  21  h  lh34?  A.  I  did. 

Q.  About  how  long  had  you  known  him  before  his  death? 
A.  1  knew  him  all  of  his  life,  since  he  was  a  baby.  He  was 
botn  and  raised  southwest,  on  the  same  square  where  we 
had  our  business.  1  have  known  him  since  he  was  a  little 
tot  in  a  baby  carriage. 

(y  Did  you  know  him  before  In*  went  out  to  establish 
that  undertaking  business  at  Fourteenth  and  Spring  Hoad. 
Northwest  ?  A.  I  did. 

O.  Do  von  know  whether  he  was  in  the  undertaking  busi- 
ness  before  that?  A.  lie  was  associated  with  his  father 
in  the  business. 

Q.  That  was  the  southwest  establishment  of  his  father? 
A.  The  southwest  establishment:  yes. 

Q.  Do  you  know  how  long  he  had  been  conducting  that 
business  at  Fourteenth  and  Spring  Road  before  his  death? 
A.  Well,  just  the  exact  time — I  would  say  possibly  ten  or 


1  •>•> 
1  •  )• ) 


twelve  years.  1  don't  know  just  the  dale  when  he  started, 
hut  I  would  say  ten  or  twelve  years. 

Q.  Do  you  know  whether  by  tin*  beginning  of  the  vear 
lie  had  become  efficient  as  a  manager  and  director  of 
a  funeral  establishment?  A.  Yes,  sir. 

^  Q.  Now,  il  Mr.  \\  .  Warren  Taltavull  during  the 
l.)0.»  year  1033  was  the  manager  of  this  undertaking  estab- 
lislnnent  at  Fourteenth  and  Spring  Fond  and  during 
that  year  approximately  07  funerals  were  con  ducted  in  the 
business,  can  you  give  us  your  professional  opinion  as  to 
the  reasonable  worth  or  value  of  his  services  during  that 
year?  A.  Well,  naturally  it  would  depend  a  lot,  of  course, 
upon  the  work:  but  1  would  say  as  the  manager  of  that 
business  he  would  be  entitled  to  flat)  a  week  salary  as 
manager  to  conduct  it  if  he  i<  the  sole  manager. 

Q.  Now,  by  “sole  manager"  <lo  you  inrau  that  he  ] »1  i y ^ - 
cally  directs  each  individual  funeral  or  takes  charm*  gcn- 
orally ?  A.  He  takes  charm*  generally.  Sometime*'!  it  i> 
impossible  to  conduct  all  of  tin*  funerals.  Wo  trv.  We  al¬ 
ways  make  a  jiersonal  contact  if  we  can,  but  we  can’t  regu¬ 
late  our  business.  Sometimes  we  will  ha.ve,  muvbe,  one. 
two,  or  three  funerals  at  one  time.  That  might  bo  the  case 
in  his  business.  If  we  can,  wo  would  like  to  go,  but  some¬ 
times  it  is  physically  impossible. 

Q.  Did  you  know  Mrs.  FJIen  T.  Taltavull.  the  wife  of 
Mr.  Taltavull  ?  A.  Yes,  sir. 

Q.  Now,  if  dunim*  1033  Mrs.  Taltavull  was  performin'?: 
services  in  connection  with  the  undertakin.tr  business  tliere 
at  Fourteenth  and  Sprint:-  Hoad,  consisting  in  makiutr  In  r- 
self  available  to  answer  lelephom*  calls  and  to  sec  respec¬ 
tive  customers — not  directin'*-  funerals  or  embalming,  lap 
doing  that  kind  of  executive  work. — can  you  give  us  your 
opinion  as  to  tin*  reasonable  worth  of  her  services  in  such 
capacity  during  the  year  1033?  A.  F>etween  $3">  and  *50 
a  week. 

1  a04  Q.  Now,  if  between  March  20,  1034.  when  Mr.  Tal¬ 
tavull  died,  and  May  10.  1035.  when  Mrs.  Taltavull 
died,  she  performed,  in  addition  to  the  services  already 
stated,  the  duties  of  manager  of  tin*  business  excluding  di¬ 
rection  of  particular  funerals  and  embalming.  can  you  give 
us  your  opinion  as  to  what  was  the  reasonable  worth  of  lmv 
services  during  that  period  ? 

Mr.  Wellford.  T  object  to  the  question.  If  vonr  Honor 
please,  there  is  no  evidence  showing  that  she  did  any  more 


than  just  stay  at  the  place  to  answer  telephones,  and  the 
like.  She  was  not  the  manager.  The  manager  of  the  place 
was  Mr.  Collins,  as  he  testified  that  he  went  on  there  from 
the  death  of  Mr.  Taltavull  down  to  the  death  of  Mrs.  Talta- 
vull,  and  took  over  the  entire  management  of  the  place. 

By  the  Auditor: 

(t).  Is  your  firm  incorporated?  A.  Xo:  it  is  an  estate  of 
*1.  William  Lee's  Sons  Company.  My  mother  is  the  trustee 
under  that  arrangement. 

By  Mr.  Wellford: 

Q.  What  is  the  name  of  that  estate?  A.  *J.  William  Loo's 
Sons  Company. 

(t).  Is  that  being  probated  hero?  A.  Vos;  that  estate  was 
filed  hero.  It  has  since  been  settled,  all  except  the  open  part 
1  of  it.  My  mother  has  a  life  interest  in  it. 

1 30o  “(t).  Xow,  if  between  March  29.  1924.  when  Mr. 

Taltavull  died,  and  May  19,  192"),  when  Mis.  Talta¬ 
vull  died,  she  performed,  in  addition  to  the  services  already 
stated,  the  duties  of  assistant  manager  of  the  business 
excluding  direction  of  particular  funerals  and  embalming, 
can  you  give  us  your  opinion  as  to  what  was  the  reasonable 
worth  of  her  services  during  that  period?" 

The  Witness.  Had  Mr.  Taltavull  passed  away  at  that 
period? 

By  Mr.  Sullivan: 

C>.  He  had  passed  away.  A.  I  would  say  between  $7') 
and  $100  a  week. 

Q.  Xow,  do  you  know  Mr.  Francis  J.  Collins?  A. 
17)06  I  do. 

(J.  How  long  have  you  known  him?  A.  A  good 
long  time:  just  how  long,  I  don't  know.  I  guess  almost  ever 
since  he  has  been  with  Mr.  Taltavull. 

(t>.  You  mean  by  “Mr.  Taltavull"  Mr.  W.  Warren  Talta¬ 
vull?  A.  W.  Warren  Taltavull;  yes. 

~  Q.  Are  you  personally  familiar  with  his  abilities  and  ex¬ 
perience  in  the  undertaking  business?  A.  I  am.  That  is, 
not  from  him,  but  indirectly  through  the  nature  of  the 
business. 

Q.  Is  he  known  in  the  community  as  a  competent  and 
efficient  funeral  director?  A.  He  certainly  is;  yes.  More 
so  than  just  the  average  funeral  director. 
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Mr.  Sullivan: 


Q.  Now,  if  since  May  19,  1935,  Mr.  Francis  .1.  Collins 
has  been  performing  the  full  services  in  the  undertaking 
business  at  Fourteenth  and  Spring  Road,  namely,  embalm¬ 
ing  practically  every  case,  except  possibly  about  seven 
cases,  making  all  preparations  for  the  funerals,  making  all 
arrangements  and  details,  selling  the  caskets,  superintend¬ 
ing  the  funerals,  that  is,  directing  the  funerals,  kept 
1507  the  books,  made  all  purchases  of  merchandise  and 
sundry  articles,  and  decided  upon  and  placed  the 
advertising  for  the  business,  what  is  your  opinion  as  to  the 
fair  worth,  per  week  or  per  month,  of  such  services?  A. 
He  was  then  in  absolute  charge  of  the  business? 

Q.  Yes.  A.  He  had  complete  charge  of  it? 

Q.  Yes.  A.  I  would  say  $200  a  week. 

Q.  Do  you  know  Mrs.  Grahe,  who  was  the  sister  of  Mrs. 
Taltavull?  A.  Slightly:  yes.  Not  as  well  as  Mrs.  Talta- 
vull. 


Q.  Now,  if  since  May  19,  1935,  Mrs.  Grahe  has  been 
residing  in  and  upon  the  premises  when*  the  undertaking 
business  is  conducted,  at  Fourteenth  and  Spring  Road, 
being  away  from  the  premises  performing  duties  in  an  out¬ 
side  official  position  during  ordinary  business  hours,  but 
being  there  every  night  after  about  10:30  o’clock,  attend¬ 
ing  to  and  receiving  telephone  calls  and  other  calls  in  con¬ 
nection  with  the  undertaking  business,  and  remaining  in 
<luring  the  entire  evening  every  other  day  in  connection 
with  the  business,  what  is  your  opinion  as  to  the  fair  worth 
of  her  services,  per  week  or  per  month,  since  May  19, 
1503  1935?  A.  $25  a  week. 


1509  Cross  Examination 


By  Mr.  Wellford: 

(,).  Mr.  Lee,  whom  did  you  talk  this  case  over  with,  about 
what  you  were  to  testify  today,  before  you  came  here?  .A. 
I  didn’t  talk  it  over  with  anybody. 

Q.  Haven’t  vou  discussed  with  anvbodv  what  you  were 
going  to  testify  here  today?  A.  No,  sir. 

Q.  Mr.  Sullivan  here — Did  you  talk  to  him  about  it? 
A.  No,  sir.  He  asked  me  if  T  would  appear  here  as  a 
witness,  yes. 

Q.  Did  you  ask  you  any  of  the  questions  that  you  were 
asked  on  the  stand?  A.  No,  sir. 
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Q.  He  didn't  mention  anything  about  the  case  to  you  ?  A. 
Xo:  he  didn't  have  to. 

Q.  Why  didn't  he  have  to?  A.  Because  he  asked  me  to 
come  up  here  and  appear  as  a  witness. 

Q.  What  did  he  tell  you  when  he  asked  you?  A.  He  told 
me  of  the  case  in  general. 

Q.  And  did  he —  A.  And  asked  me  to  come  up  and 
testify  as  an  expert  witness  in  the  case  that  is  right  here 
now. 

Q.  Did  he  ask  you  what  the  value  of  the  services  of 
these  people  would  be?  A.  Xo,  sir;  he  did  not. 

Q.  When  did  he  talk  to  you  about  it?  A.  lie  didn't  talk 
to  me  about  it :  he  only  talked  to  me — When  was  it. 

1310  Mr.  Sullivan? 

(,).  Xever  mind.  I  am  asking  you.  A.  1  am  asking 
Mr.  Sullivan  because  it  was  two  or  three  days  ago,  and  I  am 
not  familiar — 

Q.  Well,  give  the  best  of  your  knowledge.  A.  One  day 
the  first  of  the  week. 

Q.  The  first  part  of  the  week?  A.  One  day  this  week. 

Q.  Have  you  ever  talked  to  Mi-.  Fitzgerald  about  it  ?  A. 
Xo,  sir. 

Q.  Haven't  talked  to  anybody  about  this  case?  A.  Xo, 
sir. 

Q.  What  is  your  salary  at  the  Lee  undertaking  establish¬ 
ment  at  the  present  time?  A.  My  salary? 

Q.  Yes.  A.  Is  over  $200  a  week. 

Q.  How  much  over?  A.  $23  over. 

Q.  $223  a  week?  A.  Yes,  sir. 

Q.  Are  vou  a  part  owner  of  the  business  there?  A. 
Yes— Xo.  * 

Q.  What  do  you  mean,  then?  A.  I  am  not  a  part  owner. 
I  have  got  to  tell  you  what  it  is  in  my  own  way.  It  is  an 
estate  in  which  my  mother  has  a  life  interest,  and  of  which 
T  will  have,  if  I  outlive  her,  one  half. 

Q.  And  who  are  the  trustees  of  the  estate?  A. 

1311  Mrs.  J.  William  Lee. 

Q.  She  is  the  sole  trustee?  A.  She  is  the  sob' 
trustee:  yes. 

Q.  And  does  she  set  your  pay  at  $225  a  week  ?  A.  Xo. 

Q.  Who  does  ?  A.  I  set  that  myself. 

Q.  Oh.  you  set  that  yourself?  A.  By  her  agreement. 
It  is  agreeable  to  her.  I  discussed  that  with  her. 
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Q.  What  does  she  draw  out  of  the  business?  A.  She 
draws  out  one-third  interest,  whatever  that  might  be. 

(,).  And  you  and  your  brother  get  the  other  two  thirds? 
A.  Yes;  that  is  right. 

(t).  Well,  then,  this  $225  a  week  represents  one  third  of 

the  income?  A.  Plus  mv  salary;  ves. 

•  »  * 

(,>.  Maybe  you  didn’t  get  my  question  correct.  The  $225 
a  week  vou  get  ?  A.  Yes. 

Q.  What  does  vour  brother  get  ?  A.  Mv  brother  is  do- 
ceased. 

(ch  Well,  does  the  $225  go  to  your  brother's  estate?  A. 
Xo;  lie  gets  one  third  of  the  profits  of  the  business. 

Q.  Well,  is  this  $225  one  third  of  the  profits?  A.  Part 
of  that  is ;  yes. 

(v).  Well,  what  part  if  it  ?  A.  $150, — and  that  would  be 
the  difference  between  that  and  $225. 

1512  Q.  Then  $75  a  week  is  what  your  salary  is?  A. 
That  is  right.  That  is  right. 

(>.  Xow,  if  you  owned  that  business  outright  would  you 
draw  a  salary?  A.  Outright? 

Q.  Yes;  it  was  not  a  corporation  and  you  owned  the  en¬ 
tire  business,  would  you  draw  a  salary,  or  would  you  take 
all  of  the  income?  A.  1  would  draw  a  salary  the  same  as 
I  do  now  for  tin*  work  1  perform. 

(t).  And  still  take —  A.  And  still  take  the  profits  out  of 
the  business;  yes. 

Q.  For  what  purpose  would  that  be  done?  A.  Well,  as 
a  salary  for  the  work  1  perform. 

Q.  Well,  don’t  you  own  all  of  the  income?  A.  I  own  the 
business,  but  1  get  a  salary,  yes. 

Q.  Is  it  customary  among  undertakers  to  do  that — to 
pay  themselves  a  salary  and  then  take  all  of  the  income  as 
something  else?  A.  I  wouldn’t  like  to  say  that,  because  1 
don’t  know  what  they  do  under  the  circumstances.  But  it 
really  is  not  a  salary;  what  1  draw  myself  is  not  a  salary. 

Q.  Then  you  don’t  draw  a  salary  ?  A.  Xo:  I  really  don't, 
that  is.  if  you  consider  it  in  this  way,  that  under  the  new 
Social  Security  Law  I  can't  put  in  that  salary;  that  has 
nothing  to  do  with  il  at  all.  I  am  more  or  less  what  they  call 
a  partner,  and  a  partner  always  pays  himself  a  salary  and 
then  divides  the  rest. 

1513  Q.  That  is  your  conclusion  about  that,  that  a  part¬ 
ner  always  pays  himself  a  salary?  A.  Well,  T  base 
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that  upon  the  information  of  the  report  from  the  Social 

Xeeuritv  Law  that  lias  onlv  been  recent,  in  the  last  two  or 
•  » 

three  days. 

Q.  I  think  your  counsel  stated  the  law  to  be  just  the 
other  way  the  other  day. 

Mr.  Sullivan.  In  connection  with  the  Social  Security? 
The  Witness: 

A.  Mine  is  for  Social  Security  purposes  only. 

By  Mr.  Well  ford: 

Q.  Then,  as  a  matter  of  fact,  you  draw  as  your  share 

of  the  estate  $225  a  week?  A.  Yes :  part  of  that  is  not 

salary,  but  it  is  my  part  of  the  estate. 

Q.  But  if  vou  were  not  Mr.  Ernest  Lee  and  vou  were 

John  Smith  working  there  and  doing;  the  same  work  that 

vou  are  doing,  what  would  vour  salarv  be?  A.  I  don't 
♦  •  • 

know  what  it  would  be,  but  my  salary,  what  I  would  ask  for, 
would  be  $200  a  week. 

Q.  You  think,  then,  he  would  be  entitled  to  more  than 
you  are?  A.  Who  is  that  ? 

(t>.  Somebody  else  that  would  buy  your  place  that 
wouldn't  have  an  interest  in  the  business.  A.  You  would 
<  xpeet  me  to  work  harder,  but  if  the  business  was  not  com¬ 
ing  to  me  1  would  naturally  expect  more  of  a  salary  if  I 
was  working  for  someone  else. 

Q.  What  is  about  the  number  of  funerals  that  your 

1514  business  conducts  a  year  ?  A.  Of  course,  that  varies : 
from  350  to  400  or  500. 

0.  350  to  500 ?  A.  No;  400. 

0.  400 ?  A.  Yes,  sir. 

Q.  What  is  the  gross  return,  approximately?  A.  From 
the  business? 

Q.  Yes.  A.  That  is  too  hard  for  me  to  answer. 

(t>.  Well,  a  business  that  has  100  funerals  in  one  year, 
what  would  you  think  that  the  gross  return  should  be  from 
100  funerals  ?  A.  1  couldn't  say  that,  because  I  don’t  know 
the  nature  of  the  business  at  all.  They  vary  in  all  different 
amounts.  I  couldn't  guess. 

1515  By  Mr.  Wellford: 

Q.  How  long  have  you  been  getting  the  present  salary, 
Mr.  Lee?  A.  Possibly  ten  years. 

Q.  You  have  been  getting  it  ever  since  the  business  went 
into  the  estate?  A.  That  is  right. 
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Q.  When  you  stated  Mr.  Collins  was  entitled  to  $‘200  a 
week,  you  assumed  that  he  was  in  complete  charge?  A. 
Yes,  sir. 

(,).  Directing  everything?  A.  Yes,  sir. 

Q.  And  you  still  consider  that  Mrs.  (Jrahe  would  be  en¬ 
titled  to  $2")  a  week?  A.  Yes,  sir. 

Q.  Kven  though  that  she  owned  the  business?  A.  Well, 
no:  I  would  not  consider  that.  I  was  just  considering  the 
duties  she  performed. 

(t).  Well,  if  she  owned  tin*  business,  do  you  think 
1316  she  would  be  entitled  to  this  $25  a  week?  A.  Oh, 
yes. 

Mr.  Wellford.  T  think  that  is  all. 

Mr.  Sullivan.  That  is  all. 

By  the  Auditor: 

Q.  In  determining  what  Mr.  Collins'  services  were  rea¬ 
sonably  worth  per  week,  wouldn't  you  to  have  some  knowl¬ 
edge  as  to  the  extent  of  the  business  done  by  the  concern? 
A.  Oh,  yes,  but  not  to  any  great  extent,  for  this  reason:  that 
you  have  to  conduct  the  business.  Your  business  may  go 
up  and  it  may  go  down.  You  have  to  consider  a  whole 
lot  of  things  more  than  just  the  work  that  he  performed. 
The  embalming  is  just  a  part  of  that. 

Q.  What  information  did  you  have  as  to  the  extent  of 
the  business  done  when  you  stated  that  his  services  were 
reasonably  worth  $200  a  week?  A.  The  exact  amount  of 
work  he  done.  I  couldn't  say,  in  number,  but  T  know,  from 
being  in  the  same  business  and  what  they  do — of  course, 
we  more  or  less  know  what  the  other  man  is  doing  in  a 
number  of  cases,  and  in  the  work  that  they  perform.  It  is 
knowledge  that  is  gained  not  by  going  there,  of  course,  be¬ 
cause  that  is  a  thing  1  very  seldom  do,  but  it  is  just  from 
general  knowledge.  I  don't  know  whether  he  is  doing  105 
or  95,  because  the  exact  number  1  couldn't  say.  but  I  base 
that  not  only  on  the  work  he  does,  but  on  the  man  himself. 

Q.  Well,  from  your  information  how  did  that  busi- 
1517  ness  compare  in  extent  with  your  business?  A.  Well. 

of  course,  that  business  is  not  as  large  as  our  busi¬ 
ness. 

Q.  Well,  in  your  business  you  state  that  your  services 
would  be  worth  $225  a  week.  A.  Yes;  in  my  business. 

Q.  That  is  $225  a  week?  A.  Yes,  sir. 
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Q.  Rut  that  business  did  not  compare  with  your  busi¬ 
ness.'  A.  Xot  in  number,  but,  at  the  same  time,  vou  have 
mot  to  have  a  man  in  your  employ.  He  has  to  work  that 
time,  whether  there  is  no  business  or  plenty  of  business. 
We  can’t  regulate  our  business  at  all.  Our  men  can’t  be 
on  an  eimht-hour  shift,  because  on  one  eimht-hour  shift  we 

mav  not  have  anv  calls  at  all.  and  in  the  next  one.  four  or 
•  ;  • 

five.'  And  you  can’t  tell.  Some  mo  a  little  above  or  a  little 
below.  There  is  no  way  to  tell. 

The  Auditor.  That  is  all. 

Mr.  Wellford.  One  more  question. 

Further  ( ’ross-Kxamination 
By  Mr.  Wellford: 

Q.  Mr.  Lee,  when  you  employ  a  man  in  your  business,  do 
you  employ  him  for  what  he  is  worth,  or  do  you  employ 
him  as  cheap  as  you  can.'  A.  Oh,  no:  you  have  to  employ 
him  for  what  he  is  worth. 

Q.  You  employ  him  for  what  he  is  worth?  A.  Yes.  Tf 
you  see  a  man  who  has  prestime  appear  in  the  business  and 
is  well  known  and  carries  a  certain  followinm.  that  is  like 
the  remark  made  when  a  certain  individual  dies,  there 
1518  is  a  certain  number  of  people  leave  on  account  of  his 
death.  Xow.  if  wo  can  met  others  who  are  known  and 
ha^'e  a  lot  of  followinm.  that  man  is  naturally  worth  more  to 
us  than  just  a  man.  Tf  a  man  who  does  the  emh.dminm-- 
there  are  several  phases  of  embalminm  and  funeral  direct - 
inm.  and  a  man  who  just  is  in  the  office  or  answers  the 
phone — 

Q.  Mr.  Lee.  knowinm  Mr.  Collins  as  you  do.  what  salary 
would  you  pay  him .’  A.  T  would  pay  him  all  T  could. 

Q.  "Would  you  pay  him  $200  a  week.'  A.  Yes:  1  think 
T  would. 

Q.  You  don’t  think  he  would  be  worth  more  than  that,  do 
you?  A.  Tie  mimht  be:  yes.  T  wouldn’t  say  that. 

Q.  "What  would  you  pay  him  if  he  wanted  a  job  and  you 
needed  a  man  ?  A.  I  would  pay  him  $200  a  week. 

Q.  You  have  350  to  500  funerals  every  month?  A.  A 
year. 

Q.  Xow,  one  minute.  Where  he  is  workinm  at  the  present- 

time  thev  have  never  run  over  109  funerals  a  vear.  Do  vou 
•  •  • 

say  109  funerals  a  year  could  afford  to  pay  him  that  same 
saiarv?  A.  Yes:  I  would.  Yes,  sir. 
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Q.  Suppose  there*  were  only  50  funerals,  could  they  afford 
to  pay  him  the  same  salary?  A.  I  don't  know  about  50,  but 
when  you  go  up  to  100  and  some,  that  is  a  nice  business. 

(t>.  That  is  a  nice  business,  isn't  it,  100  funerals  a 
1511)  year?  A.  Yes,  150 — the  way  competition  is  today  1 
wouldn't  say  that  much,  because  some  undertakers 
are  doing  more  than  that. 

(.,).  But  it  should  be  a  very  profitable  business?  A.  It 
should  be,  yes.  Yes,  sir. 


The  following  proceedings  were  had  upon  the  trial  of  the 
issues  on  the  petition  to  remove  the  Administrator: 

.JOSEPH  P.  BERK E.  called  by  the  Guardian  ad  litem  a< 
a  witness,  testified  in  substance: 

Direct  Examination. 

545  By  Mr.  Wellford: 

Q.  Mr.  Burke,  vou  are  the  brother  of  the  deceased,  Ellen 
T.  Taltavull?  A.*  I  am. 

Q.  And  you  are  the  administrator  of  her  estate  ?  A.  Yes, 
sir. 

Q.  Mr.  Burke,  before  you  were  administrator  of  her  es¬ 
tate,  do  you  recall  a  meeting  that  was  held  in  the  Taltavull 
Funeral  Home,  about  a  day  or  so  after  her  death,  in  which 
there  were  present  Mrs.  Grahe,  Mr.  Collins,  and  Mr.  Sulli¬ 
van?  A.  Yes:  I  remember  a  meeting  held  shortly  after 
Mrs.  TaltavulPs  death,  but  T  don't  remember  Mr.  Collins 
being  present. 

Q.  You  don't  remember  Mr.  Collins  being  present?  A. 
Mr.  Sullivan,  Mrs.  Grahe,  and  myself  is  all  I  can  remember. 

Q.  At  that  meeting,  Mr.  Burke, — what  was  that  meeting 
called  for?  For  what  purpose?  A.  Well,  it  was  just  a 
natural  instinct  on  my  part,  being  a  brother  of  Mrs. 
544  Taltavull,  and  having  a  natural  interest  in  my  sis¬ 
ter's  welfare. 

By  the  Court: 

Q.  You  are  not  talking  about  the  deceased?  You  said, 
having  an  interest  in  her  welfare.  She  was  dead.  A.  I 
meant  the  welfare  of  her  children. 

The  Court.  I  see. 
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The  Witness: 

A.  I  naturally  wanted  to  know  what  would  be  done  with 
the  business.  1  called  in  Mr.  Sullivan  and  was  advised — 

By  Mr.  Well  ford: 

Q.  By  whom.’  A.  By  Mr.  Sullivan,  (Continuing) — that 
in  the  interval  between  the  time  of  the  appointment  by  the 
court  of  an  administrator,  that  the  business  should  con¬ 
tinue — 

By  the  Court : 

Q.  You  say  Mr.  Sullivan  advised  you  that  ?  A.  Yes,  your 
Honor:  that  the  business  should  continue  as  if  no  death  had 
occurred,  to  prevent  the  closing  of  the  establishment. 

By  Mr.  Wellford: 

Q.  And  as  a  result  of  that  advice,  did  you  tell  anybody 
to  continue  that  business?  A.  Mrs.  Grahe,  who  was  the 
owner  of  the  premises. 

Mr.  Wellford.  Wait  a  minute.  I  move  to  strike  that  out. 

The  Court.  That  may  go  out,  as  not  responsive. 

(Thereupon  the  reporter  read  the  last  question,  as  above 
recorded.) 

The  Witness : 

A.  Yes,  sir. 

54.")  By  Mr.  Wellford: 

Q.  Whom  did  you  tell?  A.  Mrs.  Grahe. 

Q.  Did  you  tell  Mr.  Collins  to  continue  the  business  with 
her?  A.  Mr.  Collins  was  not  at  the  meeting.  1  didn’t  tell 
him. 

Q.  Did  you  tell  him  at  a  later  time  that  he  should  con¬ 
tinue  to  operate  the  business  with  Mrs.  Grahe?  A.  Xo,  sir. 

By  the  Court : 

Q.  What?  A.  Xo,  sir. 

Q.  Did  you  ever  talk  to  Mr.  Collins  about  it?  A.  Xo,  sir. 
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Bv  Mr.  Wellford: 

* 

Q.  Did  Mrs.  Gralie  know  anything  about  the  undertak¬ 
ing  business,  to  your  knowledge?  A.  1  would  say  no. 

Q.  And  you  knew  that  someone  had  to  operate  that  busi¬ 
ness  for  her?  A.  Yes;  1  was  aware  of  that. 

Q.  Mr.  Collins  had  been  the  manager  of  it  for  Mrs.  Talta- 
vull,  hadn’t  he,  your  sister?  A.  Yes,  sir. 

Q.  And  did  you  ever  speak  to  Mr.  Collins  about  conduct¬ 
ing  this  business  for  Mrs.  Gralie?  A.  Xo;  I  don’t  recall  it. 

Q.  How  did  you  think  Mrs.  Gralie  was  to  conduct 

546  a  business  she  knew  nothing  about?  A.  That  was 
up  to  Mrs.  Gralie*.  it  was  not  my  business. 

Q.  Didn’t  you  feel  that  the  business  belonged  to  the 
children?  A.  Yes;  the  business  belonged  to  tin*  children. 
Yes,  I  believed  that  up  to  the  time  of  Mrs.  Gralie  entering 
the  premises. 

Q.  Well,  after  she  entered  the  premises,  did  you  think  it 
belonged  to  the  children  then?  A.  Yes.  I  was  not  an  offi¬ 
cer  of  the  court  up  to  that  time.  I  had  no  authority  to  make 
a  decision  as  to  what  was  what  on  mv  own.  T  was  an  out- 
sider,  on  the  outside. 

Q.  That  is  true.  But  you  turned  it  over  to  your  sister, 

who  knew  nothing  about  the  undertaking  business,  to  run? 

A.  T  didn’t  turn  it  over  to  anvbodv.  I  didn’t  have  anv 

•  •  • 

control  of  any  business. 

Q.  Did  you  anticipate  then  or  intend  to  file  a  petition  for 
letters  of  administration  on  the  estate  of  your  sister?  A. 
At  that  time,  1  did  not. 

Q.  You  did  not?  And  you  called  Mr.  Sullivan  in  for  what 
purpose?  A.  I  called  Mr.  Sullivan  in  to  ask  him  what  to 
do  with  the  business;  what  was  the  procedure  necessary  to 
continue  that  business. 

By  the  Court: 

Q.  Did  you  tell  Mr.  Sullivan  how  it  was  possible  to  con¬ 
tinue  the  business?  A.  Xo,  your  Honor,  I  did  not. 

By  Mr.  Wellford: 

547  Q.  Did  Mr.  Sullivan  advise  you  that  before  an  ad¬ 
ministrator  could  conduct  the  business,  that  a  satis- 


144 


factory  showing:  would  have  to  be  made?  A.  Yes;  Mr.  Sul¬ 
livan  did  advise  me  to  that  effect. 

Q.  Then  you  did  anticipate  that  you  were  going  to  peti¬ 
tion  the  court  as  administrator,  didn't  you?  A.  At  that 
time  T  didn't  know  who  was  going  to  be  administrator;  that 
was  information — 

Qj.  (Interposing)  Did  you  and  Mr.  Sullivan  ever  discuss 
as  to  the  question  of  administrator  at  that  time?  A.  Xot 
at  that  time:  no,  sir. 

Q.  Now,  Mrs.  Gralie  conducted  the  business  from  that 
time  on,  didn't  she?  A.  Yes,  sir. 

Q.  And  you  know  who  else  was  there  with  her?  A.  Mr. 
Collins  was  there.  Mr.  Collins  had  been  there  previous  to 
that. 

().  And  Mr.  Collins  and  Mrs.  Gralie  conducted  that  busi¬ 
ness  from  the  death  of  Mrs.  Taltavull  to  date,  didn't  they.' 
A.  Yes,  sir. 

Q.  Xow,  Mr.  Burke,  on  the  18th  day  of  June  there  was  a 
petition  filed  in  this  case  by  you  and  Mrs.  Gralie. 

Mr.  Wellford.  I  would  like  to  offer  that  in  evidence. 

The  Assistant  Clerk.  Petition  for  letters  of  administra¬ 
tion  ? 

Mr.  Wellford.  Yes,  sir. 

The  Assistant  Clerk.  Here  is  the  original. 

By  Mr.  Wellford : 

Q.  On  the  18th  day  of  June  you  and  Mrs.  Grain* 
548  filed  this  petition  and  Mr.  George  E.  Sullivan  is  your 
counsel;  that  is  correct,  isn’t  it? 

Mr.  Wellford.  I  would  like  to  offer  this  in  evidence. 

Tin*  Court.  It  may  be  Exhibit  1. 

(Petition  for  letters  of  administration  on  the  Estate  of 
Ellen  T.  Taltavull  was  marked  Exhibit  1,  and  the  same  was 
received  in  evidence.) 

By  Mr.  Wellford: 

Q.  In  that  petition  you  and  Mrs.  Grahe  pray  the  court 
that  you  be  appointed  administrator  ?  A.  Yes,  sir. 

|Q.  And  in  that  petition  you  make  no  statements  of  the 
falct  that  Mrs.  Grahe  was  operating  that  business  at  the 
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Taltavull  Funeral  Home:  that  is  correct,  isn’t  it?  A.  At 
that  time  Mrs.  (Jrahe  was  just  carrying  on. 

Q.  She  was  operating  it  then,  wasn’t  she?  A.  She  was 
not  operating  it  to  the  prejudice  of  the  estate. 

Q.  Just  answer  my  question.  She  was  operating  the 
business?  A.  Yes,  sir. 

Q.  Mr.  Burke,  in  your  petition  you  set  out  there  were 
accounts  and  notes  receivable  of  about  $6,000.  A.  Yes,  sir. 

Q.  AY  hat  were  they  for?  A.  They  were  for  funerals  that 
had  been  transacted  previous  to  Mrs.  Taltavull 's  death. 

Q.  Practically  all  of  that  sum  was  due  for  funerals  from 
Januarv  1st  to  Mav  10:  isn’t  that  correct?  A.  'Well, 

549  there  were  some  back  in  MY.  Taltavull 's  time. 

Q.  T  said,  practically  all  of  them.  A.  Practically 
— the  majority  of  them. 

Q.  Xow,  after  you  were  appointed  administrator  ,did  you 
make  an  investigation  of  the  books  and  records  of  this 
business  and  inquire  among  people  who  would  know  as  to 
whether  or  not  it  had  anv  value?  A.  T  made  an  investiga- 
tion. 

Q.  AAJiat  investigation  did  you  make?  A.  I  looked  at  the 
books  and  records:  at  the  income  tax  which  had  been  tiled 
by  Mrs.  Taltavull:  also  Mr.  Taltavull. 

Q.  AYhen  was  this  examination  made?  A.  That  was 
shortly  after  I  was  appointed  administrator. 

Q.  Do  you  know  how  long  after?  A’ on  qualified  on  the 
26th  day  of  June,  1935.  A.  Well,  1  think  I  completed  by 
investigation  about  a  month  afterward. 

Q.  About  a  month  afterward?  A.  Yes,  sir. 

Q.  Did  anyone  help  you  in  this  investigation?  A.  Mr. 
Collins  assisted  me. 

Q.  Did  Mr.  Sullivan  assist  vou  in  anv  wav?  A.  Xo. 

Q.  AYhen  you  concluded  your  investigation  you  had  been 
over  all  the  books  and  records  of  the  business?  A.  Acs,  sir. 

Q.  And  what  was  your  opinion  in  regard  to  the  business? 
A.  AVell,  after  my — after  completing  this  investigation  and 
taking  into  consideration  the  use  value  and  the  rental 

550  value  of  the  premises,  which  was  owned  by  Mrs. 
Grahe,  and  the  services  necessary  to  operate  this 

business,  together  with  the  general  overhead  of  the  aver- 
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ag^  business,  I  found  that  as  administrator  I  could  not  on- 
orate  it  with  a  profit. 

Q.  Did  you  know  anything  about  being  administrator? 
Had  you  ever  been  administrator  before?  A.  Yes;  one 
time,  a  few  years  back,  on  my  father’s  estate,  I  was  admin¬ 
istrator:  but  it  had  no  connection  with  a  business. 

Q.  What  did  you  find  was  the  profit  of  this  business,  if 
any,  from  January  1st  to  May  If),  1935?  Just  an  estimate, 
somewhere —  A.  Well,  that  profit  was  gathered  together 
bv  Mr.  Collins. 

Q.  By  whom  ?  A.  Mr.  Collins  furnished  that  information 
to  me,  and  if  I  am  not  mistaken  it  was  around  $900. 

Q.  Did  you  go  to  the  books  to  verify  whether  that  was 
true,  or  not?  A.  Xo:  I  didn't  go  to  the  books,  because  Mr. 
Collins,  in  the  previous  years,  had  taken  care  of  tin*  books 
of  the  Taltavull  funeral  establishment,  and  I  didn't  have 
any  reason  to  doubt  the  trueness  of  his  report. 

Q.  You  took  his  figures  as  being  correct?  A.  I  certainlv 
did. 

Q.  And  this  $6,000  which  was  due,  and  which  you  state 

was,  most  of  it,  from  Januarv  1st  to  Mav  19th,  didn't  that 

•  • 

sort  of  make  you  suspicious  that  the  profit  was  more 
5b  1  than  $900?  A.  At  that  time  I  had  not  collected  that 
money. 

Q.  Well,  you  put  in  your  account  that  that  much  was  due. 
Did  you  have  reason  to  believe  that  it  would  not  be  paid? 
A.  Well,  in  a  business,  vou  naturallv  have  to  wait  until  von 
get  the  money  before  you  can  figure  the  profit.  Any  obli¬ 
gation  paid  is  never  entered  until  you  receive  it.  And 
those  books  were  carried  on  a  cash  basis  and,  naturally.  1 
would  have  to  wait  until  the  funeral  accounts  wore  received 
before  1  could  consider  that  as  profit. 

By  the  Court : 

it>.  Well,  they  had  an  account  with  the  people  that  owed 
money;  A  $500:  B  so  much,  and  so  on.  A.  Your  Honor,  at 
that  time  I  did  not  have  the  money  collected. 

'(<>.  Xo  matter.  Do  you  know  anything  about  bookkem> 
ing?  A.  Xot  very  much. 

Q.  How  to  determine  profit  and  loss,  make  up  a  set  of 
books?  A.  Xot  very  much.  I  have  a  simple  set  of  books. 
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Q.  If  it  was  a  simple  set  of  books?  A.  If  it  was  a  simple 
set  of  books. 

By  Mr.  Wellford : 

Q.  Now,  Mr.  Burke,  as  a  result  of  your  investigation,  you 
came  to  the  conclusion  that  the  business  had  no  value?  A. 
That  the  business  could  not  be  operated  by  the  administra¬ 
tor — 

Q.  At  a  profit  ?  A.  At  a  profit. 

Q.  Did  you  take  that  up  with  your  counsel ?  A.  I 
57)2  did. 

Q.  When?  A.  At  the  completion  of  my  investiga¬ 
tion. 

Q.  In  July  of  1935?  A.  Well,  the  latter  part  of  June  or 
the  1st  of  July. 

Q.  And  what  was  his  advice  to  you  ?  A.  Well,  after  I  had 
told  Mr.  Sullivan  the  figures  that  I  had  assembled,  he  said 
that  it  was  necessary,  before  the  court  would  authorize  an 
administrator  to  operate  the  business,  that  a  showing  would 
have  to  be  necessary. 

Q.  And  did  he  tell  vou  that  that  showing  that  vou  had 
made  to  him  was  insufficient  ?  A.  The  showing  that  I  gave 
Mr.  Sullivan  was  insufficient. 

Q.  And  did  he  tell  you  about  it?  A.  lie  agreed  that  the 
showing  was  not  sufficient. 

Q.  And  he  told  you  to  make  an  agreement  with  Mrs. 
Grahe  to  sell  to  her  all  the  tangible  assets  of  the  business, 
didn’t  he?  A.  Xo:  he  did  not. 

By  the  Court: 

Q.  Did  you  sell  it  to  her?  A.  Xo,  your  Honor,  I  never 
sold  it  to  her. 

Q.  Did  the  business  continue  to  operate?  A.  Yes,  sir. 

Q.  Who  operated  it  ?  A.  Mrs.  Grahe  operated  it. 

Q.  What  did  Mr.  Collins  have  to  do  with  it?  A.  There 
was  an  agreement  made  with  Mrs.  Grahe. 

553  Q.  How  do  you  know?  A.  Just  hearsay. 

The  Court.  I  do  not  care  for  that. 
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By  Mr.  Wellford: 

Q.  Mr.  Burke,  your  answer,  filed  in  this  case  to  iny  peti¬ 
tion  for  a  rule  to  show  cause  against  you  for  removal,  in 
the  fourth  paragraph  states  as  follows: 

“He  admits  the  holding  of  a  conference  shortly  after 
the  death  of  Ellen  T.  Taltavull  at  the  aforesaid  place  of 
business,  but  says  that  all  that  was  said  at  that  conference 
was  to  protect,  and  obtain  the  legal  advice  from  George  E. 
Sullivan,  who  had  been  called  in  personally  by  this  respon¬ 
dent.  as  to  the  legal  requirements  concerning  any  further 
conduct  of  the  business.” 

And.  also. 

“Mr.  Sullivan's  advice  was  that  the  conduct  of  the  busi¬ 
ness" — and  so  forth,  “required  a  special  order  by  tin*  pro¬ 
bate  court,  and  that  whether  such  a  showing  could  1k>  made, 

the  thing  to  do  was  to  have  anv  business  which  might  come 

*  •  • 

in  attended  to  in  regular  course  as  if  no  death  had  oc¬ 
curred." 

And  vou  go  on  to  sav  that  vou  were  awaiting  further  do- 
velopments;  and  Mr.  Sullivan  explained  that  this  was  im¬ 
portant  in  the  interest  of  everyone,  and  that  Mrs.  Grain* 
agreed  to  this. 

Q.  Didn't  you,  at  the  direction  of  Mr.  Sullivan,  sell  these 
assets  to  Mrs.  Grain*?  A.  Xo:  I  couldn't  sell  any  assets  of 
ibis  estate. 

Q.  Didn't  you  tell  her  that  you  were  administrator. 
">54  that  she  should  take  all  of  these  assets?  A.  Xo:  l 
did  not. 

(c).  For  a  certain  price?  A.  I  asked  her,  would  sin*  give 
me  the  appraised  price  for  the  automobiles  and  the  slock 
in  trade. 

!  (>.  And  what  did  sin*  say?  A.  She  agreed  that  sin*  would. 

(>.  And  she  took  them  all,  didn't  she?  A.  Xo;  she  did 
not. 

Q.  Well,  didn't  she  use  them?  A.  She  used  them,  but  she 
paid  for  the  use  of  them. 

Bv  the  Court: 

i  Q.  What  do  you  mean,  paid  for  the  use  of  them  ?  A.  The 
automobiles,  your  Honor,  were  in  my  name  as  administra¬ 
tor. 
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Q.  Did  slu*  pay  you  rent?  A.  She  paid  me  every  time  the 
automobiles  were  used. 

Q.  How  much.*  A.  Seven  dollars  every  time  the  automo¬ 
bile  was  used. 

Q.  In  cash?  A.  In  cash. 

By  Mr.  Wellford: 

Q.  What  about  the  stock  in  trade?  The  automobiles,  ac¬ 
cording  to  your  inventory,  are  only  $1,434.  The  stock  and 
fixtures  amount  to  $8fi1 .Of).  Did  she  pay  you  anything  for 
them  ?  A.  She  didn't  pay  me  anything  for  them.  The 
stock  is  intact  at  the  place  today. 

Q.  It  has  been  used  all  the  time,  hasn't  it  ?  A.  The  stock 
that  was  used  is  intact,  replaced  with  stock  mop 
.I.-).’)  valuable. 

O.  It  has  been  used?  A.  She  didn't  use  it.  She 
replaced  it. 

Q.  Didn't  she  pay  you  for  that?  A.  She  didn't  pay  me 
for  that:  she  replaced  it. 

0.  By  the  way,  Mr.  Burke,  in  listing  the  inventory  here, 
I  noticed  that  you  failed  to  list  the  big  electric  sign  “Talta- 
vull  Funeral  Home."  Why  did  you  leave  that  off?  A. 
Why  I  left  it  off? 

(,>.  Yes.  A.  T  didn’t  leave  it  off.  Two  court  appraisers 
appraised  this  establishment. 

(,>.  Why  didn't  you  point  that  out  to  them?  Weren't  you 
there?  A.  T  was  there. 

Q.  Did  you  point  out  this  sign? 

The  Court.  Is  it  in  the  inventory? 

Mr.  Wellford.  It  is  not  in  the  inventory. 

By  the  Court : 

Q.  Why  didn't  you  put  it  in  the  inventory?  A.  The  ap¬ 
praisers  didn't  write  it  in. 

The  Court.  Is  there  an  inventory  filed? 

Mr.  Wellford.  Yes;  there  is  an  inventory. 

The  Court.  Did  the  administrator,  or  the  appraisers, 
make  it? 

Mr.  Wellford.  The  appraisers  go  to  the  place  with  the 
administrator,  and  he  points  out  to  them  everything  in  the 
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place,  and  he  swears  to  it.  But  it  is  made  up  by  other 
people. 

The  Court.  All  right. 

556  By  Mr.  Wellford: 

Q.  Xow,  you  know  what  this  electric  sign  costs,  Mr. 
Burke.’  A.  Xo:  T  do  not. 

Q.  Didn't  you  hear  the  testimony  of  Mr.  Collins  in  the 
last  case,  that  it  cost  about  $2,000.’  A.  If  I  did  hear  it,  I 
don't  remember  it  at  this  time. 

Q.  It  is  quite  a  large  sign,  isn't  it ?  A.  Xo:  not  so  large. 

By  the  Court: 

Q.  Xow,  this  business  wa<  run  for  a  month  before  you 
qualified  as  administrator?  A.  Yes,  your  Honor. 

Q.  During  that  time  they  were  using  these  automobiles. 
Did  they  pay  you  before  you  qualified.’  A.  Xo,  your  Honor. 

Q.  Did  they  pay  you  after  you  qualified?  A.  I  got  that 
afterwards. 

Q.  After  you  became  administrator?  A.  Yes,  sir. 

Bv  Mr.  Wellford: 

Q.  Xow,  Mr.  Burke,  in  October  of  1035 — to  be  exact,  on 
the  16th  dav  of  October,  1035,  vou  filed  vour  inventory  of 
money  and  debts — 

Mr.  Wellford.  And  I  would  like  to  have  the  original. 

Bv  Mr.  Wellford: 

Q.  In  that  inventory  you  state  this:  “Debts  due  dece¬ 
dent,  miscellaneous  funeral  bills  collectible  $4,058.68; 
$3, .342. 06  thereof  now  collected." 

557  Xow,  on  October  16,  1035,  you  had  actually  col¬ 
lected  this  $3,342.06.  That  is  correct,  isn’t  it?  A. 

That  is  about  correct,  yes. 

Mr.  Wellford.  I  would  like  to  offer  this  in  evidence,  the 
original  inventory. 

The  Court.  Ail  right.  It  may  be  marked  Exhibit  2. 

(Inventory,  dated  October  16,  1935,  was  marked  Exhibit 
2,  and  the  same  was  received  in  evidence.) 


By  Mr.  Wellford: 

Q.  When  you  filed  this  inventory  you  had  collected  suffi¬ 
cient  money  to  find  out  that  there  was  good  income  between 
•January  1st  and  May  19,  1935,  had  you  not.’  A.  Yes;  but 
1  had  also  assembled  together  debts  that  were  owed  bv  tlm 
establishment  that  were  practically  equal  to  what  I  had 
collected. 

(t).  As  a  matter  of  fact,  the  total  amount  of  those  debts  in 
the  end  onlv  amounted  to  $2,000,  didn't  they !  A.  Thev 
were  there  when  1  collected  this  $3,000. 

(t>.  Mr.  Burke,  you  filed  what  purports  to  be  a  final  ac¬ 
count  in  this  case,  in  August,  1937,  and  in  this  final  account 
you  show  that  you  had  collected  on  funerals,  in  which  most 
of  them — the  great  overwhelming  majority  of  them,  1 
should  say,  according  to  your  testimony  in  this  record, 
which  we  checked,  was  $4,845.85,  and  that  was  all  collected 
during  1935  and  prior  to  December  31,  1935.  A.  Well,  I 
couldn't  say  exactly  when  they  were  collected,  but  they  may 
have  been  collected  after  December,  1935. 

Mr.  Wellford.  The  exhibits  are  not  up  here.  I  think  we 
had  better  get  them  up  here.  There  is  a  big  box  of  them. 

558  By  Mr.  Wellford: 

O.  Do  you  recall.  Mr.  Burke,  that  when  you  were  on  the 
stand  before  the  Auditor  you  produced  your  persona!  book, 
as  Administrator  and  we  went  over  that,  item  by  item,  and 
you  showed  by  your  personal  book,  which  is  now  in  evi¬ 
dence.  that  you  had  collected  approximately  all  of  this 
money  in  1935 — there  was  one  or  two  small  collections,  of 
one  or  two  hundred  dollars.  Do  you  remember  that.’  A. 
Whatever  was  in  that  book  was  correct. 

Q.  Xow.  you  also  say  that  the  debts  against  the  estate 
are  $2.(130.45.  A.  Yes,  sir. 

(>.  Against  the  four  thousand  and  something.  So  that, 
in  itself,  in  December,  1935,  you  had  in  your  possession 
$3,500  of  profits  of  this  estate,  didn't  you:’  A.  That  was 
the  difference  between  what  I  had  collected  and  the  obli¬ 
gations  and  bills  I  had  paid. 

Mr.  Wellford.  I  want  to  offer  this  account  in  evidence. 

Mr.  Sullivan.  Xo  objection. 

The  Court.  All  right.  Exhibit  3. 
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(Account,  described  as  lirst  and  final  account,  filed  in 
August,  1937,  was  marked  Exhibit  3,  and  the  same  was 
received  in  evidence.) 

559  By  Mr.  Wcllford: 

(,>.  Now,  Mr.  Burke,  having  collected  most  of  this  money 
during  1 935,  were  you  not  somewhat  suspicious  of  tin*  fig¬ 
ures  which  Mr.  Collins  had  given  you  in  regard  to  the  $900 
being  tin*  profit?  A.  Xo;  1  was  not  suspicious  about  Mr. 
Collins'  figures  at  any  time. 

Q.  Well,  you  had  actually  in  your  possession  over  three 
times  that  much  that  was  income  from  this  business  from 
January  1st  to  May  15).  A.  The  return  of  Mr.  Collins  went 
to  May  15),  1935. 

Q.  That  is  what  I  am  talking  about,  from  January  1st  to 
May  19th.  A.  Yes. 

Q.  And  you  say  you  were  not  suspicious  that  Mr.  Collins 
had  given  you  an  erroneous  figure  when  you  had  in  your 
possession  three  times  that  much?  A.  Xo.  I  still  was  not 
suspicious,  because  Mr.  Collins,  in  my  return,  was  based 
on  cash  receipts.  It  was  cash  return. 

Q.  Then  that  is  what  you  intend  to  convey,  that  on  the 
cash  return  it  was  only  $900,  but  on  an  accrual  basis  it 
was  a  great  deal  more  than  that,  wasn't  it?  A.  It  was  the 
same  amount  I  had  in  my  return. 

Q.  And  you  had  it  collected  and  had  it  in  your  possession 
from  May  15),  1935?  A.  Y<s:  il  was  on  my  return  from 
May  19  until  December  31. 

Q.  We  will  come  to  that.  You  still  thought  this  business 
had  no  value?  A.  What  kind  of  value  are  you  speak- 

560  ing  about  ? 

Q.  Whether  or  not  it  was  a  prosperous  business. 
A.  Xo;  I  was  of  the  opinion  I  could  not  operate  it  as  ad¬ 
ministrator  and  make  any  profit. 

Q.  Did  you  ask  your  sister,  Mrs.  Grahe,  whether  she  had 
made  any  profit  between  May  19  and  Dec.  31, 1935?  A.  Xo; 
I  did  not. 

Q.  Didn't  you  think  you  should  find  out  whether  or  no! 
there  was  any  value  to  that  business?  A.  Xo. 

Q.  You  didn't  think  that  ?  A.  Xo. 

Q.  Did  you  know  that  they  had  made  about  $9000  from 
May  19  to  December  31st?  A.  Xo;  I  did  not. 

Q.  You  didn’t  know  that?  A.  Xo,  sir. 


1 


Q.  And  you  didn't  inquire  about  it.'  A.  Xo,  sir:  I  didn't. 

(.>.  On  December  MO.  10M5,  you  filed  a  petition  or,  tliat  is. 
yon  had  your  counsel  file  a  petition  to  the  Tiegisler  of  Wills 
asking  that  this  business — 

Mr.  Sullivan  (interposing).  “This  business". ’ 

1  »y  Mr.  Well  ford : 

(CmPiimimW  The  assets  of  this  business  be  sold  to 
your  si* ft  r  for  the  appraised  value.  did  you  not  A.  1  did. 

o(51  By  Mr.  Wellford: 

Q.  Xow.  i;  that  i  e 1  i ■’ * e e  you  ,*wk  t T « •  court  to  authorize 
you  lo  sell  to  your  sister  the  s  «ck  and  fixtures  for  the 
appraised  value,  and  the  automobiles  for  the  appraised 
value,  don't  you!  A.  1  did. 

Q.  And  you  didn't  led  the  court  in  that  petition  that 
Mrs.  (Jrahe  was  operating  this  business,  or  whether  ii  v  u> 
a  good  b”'  iuess  or  bad  business,  did  you  !  A.  Xo:  1  did  not. 

< '.  j  on  never  went  to  the  court  to  ask  for  authoritv  as  to 
whether  you  should  sell  tin*  business  or  let  it  go,  or  anv- 
thing?  A.  I — 

Q.  Answer  my  (juestion.  A.  I  personally  did  not  do 
it. 

.)f)2  Now.  Mr.  Burke.  after  you  swore  to  that  pe¬ 

tition  on  December  .‘50,  lOMo,  did  you  know  wbr.i 
happened  to  •  t  .*  A.  Yes;  Mr.  Sullivan  presented  '1  0*  the 
court. 

Q.  T><>  you  know  anything  else  that  happened  to  it.’  A. 
Xo.  I  did  not . 

Q.  Were  you  ever  told  whether  it  was  granted,  or  not.' 
A.  Xo:  I  was  not. 

Q.  Wumlidu't  kmow  anything  about  it,  did  you?  A.  Well, 
that  1  b*ft  in  the  hands  of  my  attorney,  Mr.  Sullivan. 

Q.  Well,  you  knew  that  you  had  petitioned  the  court  to 
sell  this  property.  Didn't  it  seem  peculiar  to  von  that  no 
action  as  taken  in  regard  to  it.’  A.  Well,  I  am  not  a  law¬ 
yer,  and  Mr.. Sullivan  represents  me  in  the  legal  procedure, 
and  if  anything  happened  I  expected  my  lawyer  to  call  me. 

Q.  And  you  didn't  ask  about  it  at  all? 

By  the  Court : 

O.  Did  Mrs.  drain*  ask  you  anything  about  it?  A.  Xo, 
your  Honor,  she  did  not. 


Q.  She  didn't  know  whether  she  owned  this  stuff,  or  not  . 
A.  She  knew  she  didn't  own  it. 

Q.  But  she  wanted  to  buy  it.’  A.  She  wanted  to  buy 
it :  yes. 

O.  And  she  asked  von  nothin**  about  it  after  von  filed 

v  •  %  >  • 

that  petition.’  A.  Xo;  she  did  not,  your  Honor. 

By  Mr.  Well  ford: 

O.  Asa  matter  of  faet.  Mr.  Burke,  have  you  learned 
odd  since  that  that  petition  was  withdrawn  by  your  coun¬ 
sel  ?  A.  I  do  now :  yes. 

Q.  When  did  you  lirst  lind  that  out.’  A.  Tin*  same  time 
that  the  petition  was  tiled.  I  don't  remember  the  exact  date. 
Q.  Who  told  you  that.’  A.  Mr.  Sullivan. 

Q.  Did  ho  tell  vou  whv .’  A.  Xo. 

ob4  By  Mr.  Wellford: 

<t).  Mr.  Burke,  did  you  ever  read  or  have  read  to  you  that 
memorandum.’  A.  What  are  you  referring'  to’ 

Q.  Of  the  Register  of  Wills,  in  regard  to  that  petition  * 
The  Court.  1  suppose  that  memorandum  stays  right  here 
with  tin*  files. 

Mr.  Wellford.  It  is  a  public*  document. 

By  the  Court: 

O.  Have  you  ever  seen  that  memorandum,  Mr.  Burke.’ 
A.  Xo.  your  Honor,  I  have  not  seen  it. 

By  Mr.  Wellford: 


Q.  Did  your  counsel  ever  tell  you  what  was  done  with  it  ? 
A.  He  told  me  it  was  rejected,  and  he  was  going  to  file 
another  petition  at  a  later  date. 

Q.  He  said  that  it  was  rejected  and  tiiat  he  would  have 
you  sign  another  one?  A.  He  didn't  say  he  was  coin**;  to 
have  me  sign  another  one:  In*  was  going-  to  file*  one  at  a 
later  date. 

Q.  Oh.  he  was  .coin**-  to  file  one  at  a  later  date?  A.  'Vs. 
Q.  Coming;  back  to  the  question  of  soiling  these  things 


to  your  sister,  do  you  recall  filing:  a  petition  in  the  Court 
of  Appeals,  on  the  7th  day  of  July,  10JS,  asking  that 
56o  court  to  allow  a  special  appeal  from  that  reference 
to  the  Auditor?  A.  I  remember  something:  about  it. 


(L>.  I  want  to  ask  vou  tliis,  to  see  if  this  refreshes  vour 
recollection,  You  remember  swearing  to  that  petition? 
A.  T  do. 

(c).  Now.  1  want  to  show  yon  paragraph  M  of  that  petition, 
and  ask  you,  does  that  refresh  your  recollection  that  it  was 
at  the  advice  of  counsel  that  you  did  make  this  arranii'c- 
ment  with  Mrs.  (Jrahe  to  purchase  this?  A.  I  remember 
that. 

<c).  Now,  Mr.  Burke,  you  stated  that  after  Mr.  Sullivan 
told  you  that  In*  was  t^oiiijr  to  file  another  petition  at  a  later 
dale  in  regard  to  the  sale  of  this  stall  t < »  Mrs.  (irahe 
that  is  *o,  isn’t  it?  A.  Y<*s,  sir. 


(c).  Was  a  petition  filed  at  a  later  date?  A.  I  don’t  recall 
whether  it  was,  or  not. 

Q.  Don’t  you  recall  that  IS  mouth*,  thereafter,  on  the 
27th  day  of  .Inly.  1 1  KIT.  that  you  filed  another  pelition  in 
this  cause  and  asked  the  court  to  authorize  or  ratify  your 
sale  tt>  \our  sister  of  these  particular  assets  of  this  estate? 
A.  !  recall  that,  now  that  you  mention  it. 

(t>.  Vou  recall  that  petition  of  duly  27,  1 DM7,  don’t  you, 
Mr.  Ilurke?  A.  1  do;  yes. 


.*)()()  By  Mr.  Wellford: 


(L>.  Now,  Mr.  Burke,  that  was  eighteen  months  after  you 
had  filed  the  original  petition,  wasn’t  it.  A.  Yes,  sir. 

(.>.  Am1  in  your  original  petition,  you  stated  that  the  net 
income  from  tin*  undertaking  business  from  danuary  1st 
to  May  l!>th.  Id?!.”),  amounted  to  $9.*>S.S(>.  Was  that  a  true 
statement?  A.  Yes;  that  was  a  true  statement,  to  the  best 
of  my  knowledge  and  belief. 

(c).  As  a  matter  of  fact,  didn't  you  have  in  your  posses¬ 
sion  thousands  of  dollars  that  you  had  collected  from  this 

business  from  danuarv  1st  to  Mav  19th?  A.  But  that 

•  • 

statement  was  gathered  together  on  the  cash  receipts  and 
disbursements  up  to  that  time:  it  didn't  include  what  I 
had  collected  after  1  became  administrator. 

(c>.  But  you  conveyed,  in  your  petition  to  the  court  after 
you  became  administrator,  that  it  was  all  the  profit  in  that 
period?  A.  In  that  period,  absolutely. 

(L).  You  didn't  tell  the  court  that  you  had  also  collected 
after  this  sum  on  a  cash  basis  about  $4,000?  A.  Xo,  I  did 
not. 


A.  I  had  no 


Q.  Why  didn't  you  toll  that  to  the  court, 
intention  i'or  any  particular  reason. 

Q.  Wasn’t  it  income  i’rom  the  business?  A.  It  was  in- 
com.e1.  which  I  showed  on  the  income  tax  return  to  the  Bu¬ 
reau.  from  May  1!)  to  December  .‘>1,  I 

(L>.  Wasn’t  tills  petition  for  the  purpose  of  shov  ing 
."){>7  the  court  that  this  business  had  no  value?  A.  The 


reason — 

(t>.  Answer  that  question.  This  petition  of  duly  27. 
these  statements  in  here  that  the  profits  were  $!TS.Sf. 
wasn’t  that  in  there  for  the  purpose  of  showinii'  to  the  court 
that  this  business  had  no  value,  and  these  assets  you  had 
sold  to  your  sister?  A.  It  showed  me  e  was  not  sublet*  at 
profit  to  operate  the  business  as  administrator,  i  was 
sratheriuir  information  for  myself  at  that  time. 

(L>.  Yei  yon  had  in  your  possession  about  $-1,000  that  on*:  e 
into  your  possession  ?  A.  After  the  death  of  Mrs.  Taltavull. 

OP  This  was  made  three  wars  after  the  death  of  Mrs. 
Taltavull,  but  you  had  that  in  your  possession  in  1  !)?».">.  A. 
t  made  the  return  in  the  income  tax  bureau.  The  income 
tax  return  will  show  you  what  I  had — I  had  no  intention 

to  conceal  anvthimr. 

•  * 

O.  Did  anvone  tell  vou  to  put  that  iijxure  in  there?  A. 
Xo.  sir. 


O.I  Were  you  advised  by  counsel  to  put  that  in  there.’ 
A.  Xo,  sir. 

(C).|  Did  counsel  have  anything  to  do  with  drawing  pti 
petition:  lie  drew  the  petition. 

(t).  Wliere  did  he  jjet  the  information:  A.  Mr.  Oollius 
furnished  that  information  from  January  1st  to  May  if), 
id:>5. 

Q.  That  is.  Mr.  Collins  furnished  all  the  informa¬ 
nts  1  tion  for  this  petition  that  you  swore  to?  A.  Mr. 

Collins  furnished  me  the  information  about  the 
profit.  1  asked  Mr.  Collins  for  the  information.  He  kept 
those  books. 

Q.  Mr.  Collins,  didn’t  need  to  furnish  you  any  informa¬ 
tion  for  anythin**;  you  had  in  your  own  book?  A.  Xo;  any¬ 
thing  I  collected,  I  had. 

Q.  Why  didn’t  you  put  in  everything  you  actually  col¬ 
lected,  in  this  petition?  A.  What  date  was  the  petition? 

Q.  July  27.  1937.  A.  I  don’t  know  the  reason  why  it 
wasn’t  in  the  petition.  1  couldn’t  say  that. 


(t>.  Xow.  Mr.  Burke,  did  you  know  why  that  petition  was 
not  ach'd  on.'  A.  Xo,  I  did  not. 

().  Did  von  ever  talk  with  vour  counsel  about  it.'  A. 
Well.  1  don’t  recall  whether  I  did.  or  not,  at  the  present 
time. 

(.}.  Well,  after  having  filed  two  petitions  to  sell  the  assets 
of  tills  estale  to  your  sister,  didn't  it  seem  peculiar  to  you 
that  no  action  was  taken  on  them.’  Didn't  you  impure  of 
someone  why.'  A.  Well,  as  I  stated  a  while  ago,  any  court 
action  is  naturally  between  my  attorney,  Mr.  Sullivan,  and 
the  court,  and  anythin!*-  lhat  was  transacted  between  the 
court  and  Mr.  Sullivan,  1  felt  was  absolutely  fair  and 
square  and  was  being  conducted  correctly. 

Q.  And  you  didn't  do  anythin!*-  about  it  as  long  as 
obi)  Mr.  Sullivan  told  you  to  sign  the  petition,  you  signed 
it;  A.  I  read  each  petition  Mr.  Sullivan  — 

Q.  ( Interposing)  Handed  you?  A.  Handed  me. 

And  signed  it ?  A.  Yes,  sir. 

Q.  And  then  you  paid  no  attention  to  what  action  was 
taken  on  it A.  Xo;  I  did  not. 

2(>7  (Over  objection  of  counsel  for  Mr.  Burke  that  it 
has  no  legitimate  evidentiary  effect,  the  Court  ad¬ 
mitted  in  evidence  Memorandum  of  Begister  of  Wills  of 
Aui*-.  12,  li«7).  (pp.  28-29). 

*•(,>.  Xow.  Mr.  Burke,  in  December  of  lh.’bj,  you  still  saw 

no  reason  whv  vou  should  make  anv  elTort  to  take  over  this 
■  •  • 

business  as  an  asset  of  the  estate?  A.  After  December, 

id:',.").' 

Q.  Yes.  A.  Xo." 

“  Bv  the  Court: 

**Q.  When  did  you  lirst  make  up  your  mind  that 
*2(>S  this  busim*ss  was  not  an  asset  of  this  estate?  A.  At 
the  completion  of  my  investigation  into  the  records, 
about  a  month  after  1  was  appointed  administrator. 

(L).  About  a  month.  Was  that  after  you  turned  it  over  to 
Mrs.  Brahe  and  Mr.  Collins?  A.  1  never  turned  it  over  to 
Mrs.  (Jrahe  and  Mr.  Collins. 

(t).  You  knew  they  were  operating  it  ?  A.  Yes,  sir. 

Q.  And  let  it  go  at  that?  A.  I  let  it  go  at  that."  (pp. 


573  Q.  l)iil  you  over  ask  tin*  court  to  authorize  it?  A. 

Mr.  Sullivan  did. 

Q.  When  was  that?  A.  The  petition  you  just  read. 

Q.  Oh,  the  only  tiling  you  did  was  to  ask  the  court  to 
ratify  the  sale  of  these  asset*?  A.  Yes;  asked  the  court 
to  ratify  the  sale  of  the  automobiles. 

Q.  And  you  never  told  the  court  anything  about  this 
business  at  all.  as  to  whether  it  should  be  sold,  or  operated, 
or  what  not?  A.  Mr.  Sullivan  handled  that  part  of  the 
business  for  me. 

Q.  You  left  it  in  his  hands?  A.  On  the  legal  procedure. 

Q.  And  you  never  inquired  of  your  sister  as  to  whether 
she  was  making  anv  monev  in  that  business?  A.  Xo;  I 
did  not. 

Q.  Did  you  ever  inquire  of  Mr.  Tobins?  A.  Xo,  sir. 

Q.  You  saw  the  business  going  on,  didn’t  you?  A.  I 
was  not  around  tin*  business  at  all. 

Q.  Then,  after  you  made  your  decision,  in  1935,  that  the 
business  had  no  value,  you  paid  no  more  attention  to  it. 
did  you?  A.  I  paid  attention  to  the  assets  which  I  had 
charge  of. 

Q.  What  did  you  do  with  regard  to  those?  A.  T  kept 
them  intact  and  saw  there  was  no  loss  of  assets  turned 
over  to  me  by  the  court. 

"Q.  Then,  after  you  made  your  decision,  in  1935.  that 
tin4  business  had  no  value,  you  paid  no  more  attention  to  it. 
did  you?  A.  1  paid  attention  to  the  assets  which  I  had 
charge  of. 

Q.  What  did  you  do  with  regard  to  those?  A.  T  kept 
them  intact  and  saw  then4  was  no  loss  of  assets  turned 
over  to  me  by  the  Court. 

Q.  Did  you  ever  go  there?  A.  T  saw  they  were  there. 

().  Then  you  were  there?  A.  T  was  there  time  and  again. 


yes. 

Q.  It  never  occurred  to  you  to  stay  away  from  this  busi¬ 
ness?  A.  Xo:  T  did  not  stay  away.  My  nieces  and  neph¬ 
ews  were  there,  and  l  had  a  right  to  go  there."  (p.  33). 

(Identifies  photostatie  copy  of  Income  Tax  Return  for 
ETlen  T.  Taltavull.  deceased,  filed  by  him  March  13,  1936. 

for  period  Jan.  1  to  May  19,  1935,  made  out  on  the 
269  cash,  rather  than  accrual,  b.-isis.  and  listing  business 
receipts  $11,232.30.  business  disbursements  $10,- 
343.44,  and  net  business  income  $938.86. — which  photostatic 
copy  was  received  in  evidence.) 


(Also  identifies  photostatic  copy  of  Income  Tax  Return 
for  Estate  of  Ellen  T.  Taltavull,  deceased,  filed  by  him 
March  13,  1936,  for  period  May  19  to  Dec.  31,  1935,  made 
out  on  the  cash,  rather  than  accrual,  basis,  and  listing1 
business  accounts  receivable  collected  $4,257.99,  and 
business  accounts  payable  paid  $2,410.49,  or  a  net  collec¬ 
tion  t hoi  of  rom  by  the  Administrator  of  $1,847.80  during 
said  period, — which  photostatie  copy  was  received  in  evi¬ 
dence.)  (}>]).  33-35). 


574  Xow,  Mr.  Burke,  coming  down  to  March  13,  1936, 
von  filed  an  income  tax  return.  This  is  a  certified 

<  opy  of  ?lmt  (exhibiting  paper  to  the  witness).  Is  that 
your  signature  at  the  bottom?  A.  Yes;  that  is. 

575  By  Mr.  Wollford: 

Q.  The  net  profit  there — can  you  read  that,  Mr.  Burke 
(indicating)?  A.  I  will  have  to  put  my  glasses  on  for 
that.  Net  income,  $961  — 

(L>.  And  some  cents?  A.  Yes;  and  some  cents. 

By  the  Court: 

Q.  What  do  you  mean  by  rents  and  royalties  here  in 
this  return,  $175?  A.  That  was  rent  received  from  the 
adjoining  piece  of  property  they  owned  on  Spring  Road. 

(J.  And  nothing  to  do  with  this  estate?  A.  Xo,  your 
I  Ionor. 

By  Mr.  Wellford: 

(t).  Xow,  Mr.  Burke,  that  exhibit  that  I  have  just  offered 
was  made  by  you  on  the  13th  day  of  March,  1936,  as  ad¬ 
ministrator  of  the  estate  of  Ellen  T.  Taltavull?  A.  Yes, 
sir. 

(t>.  I  hand  you  another  return  from  May  19  to  December 
31,  which  is  entitled  “Estate  of  Ellen  T.  Taltavull,  De¬ 
ceased.**  and  was  made  simultaneously  with  the  other  one, 
the  13th  day  of  March,  1936,  and  ask  you  if  that  is  your  sig¬ 
nature  there  (indicating)  as  administrator.  A.  That  is. 
<c>.  Xow,  Mr.  Burke,  both  of  those  returns  were  made  at 
the  same  time,  that  one  (indicating)  and  this  one 

576  (indicating)?  A.  Are  they  covering  the  same 
period  ? 


1(H) 


Q.  This  one  (indicating)  rovers  receipts  by  you  from 
May  19  to  December  .‘>1.  A.  Yes. 

Q.  And  this  one  (indicating)  you  show  that  you  have 
collected  $4,257.99  from  the  business,  doesn't  it.  A. 
$4,257.9$),  that  is  right. 

By  Mr.  Wellford: 


tL).  Now,  that  four  thousand  and  some  odd  dollars  that 
i  mentioned  to  you,  in  addition  to  the  $900  that  was  made 
simultaneously  with  it,  was  t lie  proiit  from  that  business, 
practically  all  of  it,  from  .January  1st  to  May  19,  1935,  was 
it  not ?  A.  Xo:  I  would  say  it  was  not. 

Q.  How  much  would  vou  saw  Mr.  Burke,  was  not?  A. 
If  you  deduct  the  obligations — the  purchases  of  merchan¬ 
dise  from  this  to  May  19 — 

Q.  ( Interposing)  Didn't  you  take  out,  in  your  account, 
ail  of  the  things  that  were  to  bo  paid  out  during  1935?  A. 
I  don't  know  the  exact  date  of  each  individual  bill. 

0.  In  1930  the  debts  wen*  all  paid  in  this  estate,  weren't 

thev?  A.  Mv  income  tax  will  show  disbursements,  as  well 
•  • 

as  receipts.  That  was  a  receipt,  that  you  mentioned  to  me. 


5SS  By  Mr.  Wellford: 

(j.  Xow,  Mr.  Burke,  you  staled  in  \our  petition,  or  in 
your  answer,  that  it  would  take  $1,000.00  a  month  to  run 
this  business.  A.  1  did. 

Q.  Where  did  you  get  that  figure  from?  A.  The  rental 
value  of  the  real  estate  was  $200.00  a  month. 

(t>.  Where  did  you  get  that  figure  from?  A.  Well,  1  got 
that  figure  from  the  court  proceedings. 

Q.  What  court  proceedings?  A.  The  last  proceedings, 
when  the  ownership  of  tin*  property  was  decided. 

(L).  Down  here?  That  was  four  rears  after  vou  filed  this 
petition.  1  am  asking  you —  A.  1  used  $250.00 — 1  used 
in  my  petition  $250.00  a  month  as  the  rental  value. 

Q.  And  now.  the  $1,000.00  that  you  contended  it  would 
take  $1,000.00  every  month  to  run  the  business,  that  was 
capital?  A.  Xo;  that  was  overhead  expenses. 

Q.  Where  did  you  get  that  figure?  A.  1  got  the  figure 
from  the  figure  that  the  corner  was  worth  $30,000.00. 

Q.  Where  did  you  get  the  figure  that  it  was  worth  $30.- 
000.00?  A.  1  figured  that  from  the  fact  that  the  corner 
cost  $22,000.00. 
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C^.  Do  you  think  it  is  of  more  value  now  than  in 
5S9  1921  ?  A.  You  are  asking  me  where  1  got  my  value.' 

Q.  Yes.  A.  Will  you  let  me  finish  it? 

Yes.  A.  I  got  the  $22,000.00  from  what  they  paid 
for  the  corner  originallv,  and  the  tolimonv  shuwed  tliev 
put  $S, 000.00  improvements  on  it;  that  made  the  $20,000.00, 
from  which  1  got  my  value. 

The  Court.  He  is  not  talking  about  that.  That  is  four 
years  ago, — didn't  you  ask  him? 

Mr.  Wellford.  Yes,  sir. 

The  Court.  Before  vou  heard  anv  testimonv. 

•  •  « 


By  Mr.  Wellford: 

(,).  Xow,  Mr.  Burke,  that  house — there  are  seven  people 
living  upstairs,  aren't  there?  There  was  after  the  death — 
when  Mrs.  Gralie  came  over  there  her  husband  was  with 
her,  wasn't  lie?  A.  Yes,  sir. 


(t).  And  live  children,  that  makes  seven  people  living  up¬ 
stairs?  A.  Yes,  sir. 

Q.  And  they  used  the  kitchen  and  dining  room  down¬ 
stairs?  A.  Occasionally,  when  there  wasn't  a  large  fu¬ 


neral. 


Q.  And  the  rest  of  it,  the  downstairs,  was  the  funeral 
place?  A.  Yes,  sir. 

Q.  Where  did  you  get  the  $250.00  a  mouth  rent  ?  A.  1 
figured  if  I  was  renting  it  a*  a  funeral  parlor,  Mrs. 
590  Grahe  and  the  Tultavull  children  would  not  be  there, 
and  T  would  pay  the  full  rental  value  of  the  entire 
building. 

Q.  Did  you  ever  take  it  up  with  Mrs.  Gralie.  how  much 
rent  she  would  charge  you?  A.  Xo:  T  didn't. 

Q.  Who  did  you  take  it  up  with  ?  You  knew  she  owned 
the  building.  A.  I  was  figuring  the  real  estate  value  of 
that  corner,  the  rental  value  is  always  based  on  space  oc¬ 
cupied. 

Q.  You  figured  that  $250.00  a  month  would  be  for  the 
whole  building?  A.  That  is  what  I  figured:  yes. 

Q.  How  much  did  yon  figure  the  rent  would  be  for  the 
undertaking  part  of  the  business?  A.  T  didn't  figure  that, 
because  I  figured  to  use  the  whole  building. 

O.  You  figured  you  would  have  to  use  the  whole  build¬ 
ing?  Did  you  inquire  of  Mrs.  Grahe  as  to  whether  you 
could  rent  the  downstairs  part,  or  not?  A.  Xo;  I  figured, 
as  I  say,  the  real  estate  value  of  the  whole  corner. 


That  is  how  you  arrived  at  the  rental  value/  A.  Yes, 

sir. 

Q.  The  $730.00  left,  what  was  that  for/  A.  If  1  op¬ 
erated  that  business  l  would  have  to  have  Mr.  Collins  as 
the  superintendent,  or  head  and  director,  and  in  his  posi¬ 
tion  Mr.  Collins  would  be  worth  $130.00  a  week,  easily  -the 
testimony  says  $-00.00,  but  I  figured  $130.00,  which  is 
$0*00.00  a  month.  That  is  $7,200.00  for  the  vear. 
301  Ct).  And  then  you  figured  that  made  up  the  dif¬ 
ference  between  the  $230.00  and  the  whole  overhead  . 
A.  That  is  not  all  1  would  have  to  have. 

Q.  That  is  where  you  not  your  I  inures  from/  A.  Yes, 
and  the  help  that  would  be  necessary  to  operate  that  busi¬ 
ness  on  a  twentv-four  hour  basis. 

V.  Did  von  look  at  the  books  to  see  what  Mr.  Collins" 

V  • 

salary  was  prior  to  the  death  of  your  sister?  A.  Xo;  I 
did  not. 

(c>.  Don’t  you  know  that  lie  got  only  $2,400.00  a  year  up 
to  that  time?  A.  Xo;  I  do  not. 

Q.  The  books  show  it. 

Bv  the  Court : 

Q.  When  you  paid  him  the  $383.00,  he  had  already  been 
paid  all  but  that?  A.  Yes,  sir. 

Q.  For  what  period  of  time  was  that?  A.  Mr.  Collins, 
as  I  understand,  worked  for  Mr.  Taltavull  and  Mrs.  Talta- 
vtill  on  a  percentage  basis. 

(t>.  Where  did  you  get  that  $2,400.00  a  year? 

Mr.  Wellford.  From  the  books. 

The  Witness.  Mr.  Collins  was  in  on  a  percentage  basis. 
Bv  Mr.  Wellford: 

(,).  Where  did  you  got  that?  A.  Mr.  (’ollins  told  me 
that. 

O.  Did  you  look  at  the  books  to  see  that  lie  got  a  regular 
salarv  of  $2,400.00  a  vear?  A.  Xo;  I  did  not. 

392  Q.  And  that  his  only  other  income  was  rental  of 
his  automobile,  and  that  was  charged  to  whatever 
funeral  it  was,  and  he  got  $800.00  out  of  that?  A.  Yes; 
his  automobile  was  used  in  the  funerals. 

Q.  Mr.  Burke,  do  you  know  that  the  only  money  that 
Mrs.  Grahc  put  up  in  this  business  was  the  sum  of  $90.00, 
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after  the  death  of  Mrs.  Taltavull,  and  that  was  put  up  in 
about  July  and  paid  back  to  her  in  August?  A.  Xo:  1 
didn’t  know  that. 

Q.  You  didn't  know  that?  A.  Xo,  sir. 

Q.  Didn’t  you  hear  the  testimony  of  that?  A.  1  might 
have  heard  the  testimony,  but  I  don’t  remember. 

*  •  * 

594  By  Mr.  'Wellford: 

Q.  Mr.  Burke,  on  June  IS,  1935,  at  the  time  your  petition 
for  letters  of  administration  jointly  with  Mrs.  Grahe  was 
filed — 

By  Mr.  Wellford : 

Q.  (Continuing) — there  was  a  letter  Hied,  which  reads 
as  follows: 

“Offices  of  George  E.  Sullivan 

June  IS,  1935. 

Register  of  Wills 
D.  C. 

Dear  Sir: 

Re:  Estate  of  Ellen  T.  Taltavull,  Deceased. 

In  the  above  matter,  Mr.  Joseph  P.  Burke,  whom  I  have 
known  since  boyhood,  is  a  brother  of  the  decedent,  and  tin* 
nearest  adult  male  relative.  He  is  qualified  in  every  way 
to  serve  as  Administrator  and,  in  my  judgment,  there 
could  be  no  better  Administrator;  no  one  having  the  interest 
of  the  infants,  and  next  of  kin,  more  at  heart.  Accordingly. 
I  consider  this  a  case  where  the  Guardian  ad  litem  before 
the  issuance  of  letters  is  quite  unnecessary. 

Very  respectfully, 

GEORGE  E.  SULLIVAX.” 

595  That  letter  was  filed  with  your  petition.  Did  you 
know  anything  about  that?  A.  Xo:  I  did  not. 

Q.  You  did  not  know  it  was  filed  at  the  time?  A.  Xo:  I 
did  not. 

#  *  # 

597  By  Mr.  Wellford: 

Q.  Mr.  Burke,  your  account  was  due  in  this  case  in  June 
of  1936,  a  year  after  the  death  of  your  sister;  no  account 


wak  tiled  in  this  mat  tor  until  August  of  19M7,  and  tlioro  had 
been  nine  continuances  requested  by  your  counsel.  Did 
von  know  anything  about  that?  A.  The  contmu- 
.fits  anecs  were  asked  by  the  counsel.  1  was  not  ad¬ 
vised  about  that. 

Cj.  .  on  didn't  know  anything  about  why  they  were  asked  ? 
A.  Xo. 

By  the  Court: 

<t>.  Did  you  know  that  you  were  required  to  file  an  a<  * 
voitnt  within  a  year?  A.  Well.  1  did  know  afterwards,  your 
Honor. 

I  know,  but  at  the  time.  You  said  you  were  Admin¬ 
istrator  or  Bxecutor  of  some  other  estate.  A.  Yes.  your 
Honor. 

U.  Did  volt  t lien  have  to  file  vour  account  ?  A.  The  other 
^  •  • 

administration.  1  filled  within  that  year. 

(,).  I  say,  you  knew,  of  course,  that  that  was  expected.’ 
A.  Yes,  sir. 

And  you  didn't  file  your  account  within  a  year?  A. 
'Pile  urgent  demands  on  the  time  of  Mr.  Sullivan,  Mr.  Sulli¬ 
van  asked  for  an  extension  due  to  the  lack  of  time. 

Q.  He  wanted  the  time?  A.  Yes,  sir. 

O.  Were  vou  readv  to  account?  A.  Yes,  vour  Honor. 

v  •  •  * 

*  #  m 

L'GP  “By  the  Court: 

“().  Well  that  business  could  not  have  been  operated 
without  the  assistance  of  Mr.  Collins.  A.  Xo;  it  could  not, 
your  Honor. 

().  He  was  the  only  one  there  who  knew  that  business; 
A.  lie  was  the  only  one  that  can  operate  it.  lie  was  there 
during  the  previous  years,  and  operated  it  during  the  iil- 
ness  of  Mr.  Taltavull. 

Q.  In  the  conference  vou  had  immediately  after 
l!7u  the  death,  in  the  conference  as  to  what  to  do  or  not 
to  do  with  this  business,  you  did  consider  whether 
orbiot  M r.  Collins  was  available ?  A.  Mr.  Collins  was  in  our 
mind.  He  was  the  factor  in  it.  We  had  no  one  else  in 
mind."  ( p.  .>9). 

fin!  Q.  I  thought  that.  Although  he  was  not  present? 
A.  Xo. 


165 


Q.  Tlow  did  you  arrive,  in  that  conference,  at  how  much 
to  pav  Mr.  Collins?  A.  That  was  bv  Mr.  Collins’  own 
statement,  that  he  would  remain  for  that. 

Q.  lie  had  advised  Mrs.  Grahe ?  A.  Yes,  sir. 

<).  And  slie,  in  turn,  advised  you? 

Tlie  Court.  Was  it  the  next  day? 

Mr.  Wellford.  A  day  or  so  after  the  death  of  Mrs.  Talta- 
vull. 

Tlie  Court.  I  am  talking-  about  that  conference. 

The  Witness.  At  that  conference  he  was  not  present. 
The  conference  as  to  the  profits  was  between  Mrs.  Grahe 
and  Mr.  Collins. 

By  the  Court: 

tj.  I  understood  that,  but  she  had  spoken  to  him  before 
that  conference,  hadn't  she?  A.  She  didn't  advise  me  until 
after  tin*  conference  about  the  agreement,  because  her 
agreement  was  a  few  days  after  the  death. 

Q.  Hid  you  determine  at  that  meeting  that  Mr.  Collins 
would  go  on  with  the  business  as  it  had  been  going  on? 
A.  That  was  in  my  mind.  As  1  said,  Mr.  Collins  was  the 
only  one  to  continue  that  business. 

(£.  It  must  have  been  in  her  mind  too.  A.  Yes,  sir. 

(t>.  It  was  generally  understood  that  Mr.  Collins 
002  would  go  along?  A.  Yes,  sir. 

C.  And  you  understood  that  ?  A.  Yes.  sir. 

O.  Were  you  concerned  with  the  arrangement  she  mad*' 
with  Collins?  A.  Xo:  I  was  not,  your  Honor. 

O.  That  was  a  matter  entirely  with  her?  A.  That  u as 
i  matter  between  Mr.  Collins  and  herself. 

'flic  Court.  All  right. 

By  Mr.  Wellford: 

C-  Now.  Mr.  Burke,  did  you  ask  Mr.  Collins  whether  he 
would  work  for  you  if  you  took  over  the  business  as  Ad¬ 
ministrator?  A.  Xo;  1  did  not. 

270  “By  the  Court: 

(L).  How  did  you  determine  that  the  business  would  not 
justify  your  asking  the  Court  to  allow  you  to  operate  it?  A. 
Well,  after  my  investigation  of  the  books  and  the  returns — 
the  income  tax  returns  showing  what  Mr.  Taltavull  had 
made,  and  Mrs.  Taltavull  had  made,  taking  into  considers- 
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lion  that  I,  being  an  inexperienced  men  in  the  undertaking 
business,  and  seeing  the  necessity  of  Mr.  Collins’  services 
at  tin*  amount  that  he  asked,  and  knowing  that  it  would  be 
absolutely  necessary  to  have  Mr.  Collins,  regardless  of  what 
salary  he  might  ask,  and  then,  together  with  the  loss  of 
Mt's.  TaltavulCs  personal  services  in  the  business,  1  would 
have  to  substitute  another  embalmer  or  funeral  director  to 
take  her  place. 

Q.  Was  she  able  to  do  the  embalming — Mrs.  Taltavull? 
A.  Xo;  she  was  not  able  to  do  the  embalming,  but  she  ren¬ 
dered  practical  services  at  the  business;  answered  the  tele¬ 
phone — 

Q.  She  was  in  the  business ?  A.  She  was  in  the  business; 
she  understood  the  business. 

271  Q.  Yes?  A.  And  it  was  necessary  for  me  to  have 
someone  to  replace  her,  which  would  run  into  money, 
i  would  have  to  have  a  competent  person  to  take  her  place. 

\>.  And  then,  with  all  those  considerations  in  mind,  you 
came  to  the  conclusion  that  you  could  not  properly  ask 
the  Court  to  let  you  operate  that  business?  A.  Yes.  your 
Honor,  with  the  returns  that  it  was  making  at  that  time." 

( pp.  61-62). 

W>3  By  Mr.  Wellford : 

(,).  Mr.  Burke,  a  month  after,  when  you  had  completed 
your  investigation  of  the  books  and  determined  there  was 
no  income  there  that  would  justify  you  in  asking  the  <’ourt, 
did  you  inquire  of  Mrs.  Grahe  and  Mr.  Collins  what 
604  the  business  had  made,  net,  up  to  the  time  you  ex¬ 
amined  the  books?  A.  During  that  one  month? 

Q.  Yes.  A.  Xo;  I  didn’t. 

Q.  You  didn't  think  it  was  necessary  to  find  out  whether 
this  business  was  making  money,  or  not?  A.  Well.  1 
couldn’t  figure  what  the  business  would  be  in  the  future  in 
tin*  undertaking  business;  I  had  no  way  to  control  the  num¬ 
ber  of  deaths  that  would  occur. 

•Q.  That  is  all  correct,  Mr.  Burke.  A.  T  had  to  take*  what 
I  had  found. 

Q.  This  business  had  ben  operated  by  Mrs.  Grahe  and 
Mr.  Collins — didn’t  it  occur  to  you  to  ask  whether  they 
were  making  money  or  losing  money  on  this  business?  A. 
I  didn’t  think  one  month's  business  would  be  a  guide  to  me 
t'br  finding  what  it  had  done  in  the  past.  I  was  governed 
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l>y  what  it  hail  shown.  As  I  say,  I  had  no  control  over  what 
it  would  do  in  the  future  in  the  undertaking  business. 

Q.  As  a  matter  of  fact,  Mr.  Burke,  you  considered  that 
you  had  no  interest  in  that  business  after  the  death  of  Mrs. 
Taltavull  ?  A.  1  had  an  interest  in  that  business  up  to  the 
time  of  my  investigation,  and  then  I  found  I  couldn’t  oper¬ 
ate  it  at  a  profit. 

By  the  Court : 

Q.  And  then —  A.  Then  I  asked  Mrs.  Grahe  to  continue 
on  as  she  had,  until  the  Court  should  decide  what  was  to 
be  done. 

60”)  By  Mr.  Wellford: 

Q.  Did  you  ever  ask  the  Court  to  decide  what  should  be 
done  with  the  business?  A.  After  the — 

Q.  Answer  my  question.  Did  you  eve)*  ask  this  Court  as 
to  what  should  be  done  with  this  business’  A.  I  did  not. 

*271  **  By  the  Court : 

(,).  After  you  determined  that  you  would  not  ask  the 
Court,  or  undertake  to  operate  that  business  as  an  Admin¬ 
istrator  and  you  let  Mrs.  Grahe  go  on,  what  arrangement 
did  you  make  with  her  about  the  use  of  these  automobiles 
and  stock,  and  what  not,  that  was  on  hand?  A.  1  told  Mr. 
Collins  and  Mrs.  Grahe  that  they  could  use  the  automobiles 
and  pay  for  them  at  the  same  terms  that  they  hired  private 
automobiles.  I  figured  there  was  no  use  storing  them  in 
garages  when  they  could  use  them  and  pay  for  them. 

Q.  Where  did  you  learn  the  price  they  paid  for  private 
automobiles?  A.  Well,  I  knew  that,  because  I  had  been 
around  undertakers,  the  other  Taltavull,  down  southwest. 

I  frequently  visited  him,  and  passed  my  time  down  there, 
and  the  manager  down  there  and  I  were  friends. 

272  Q.  What  was  the  price?  A.  I  think  the  price  was 
around  $7.00. 

Q.  A  day?  A.  A  trip. 

(L>.  A  trip?  A.  Yes,  sir. 

Q.  How  many  automobiles  did  you  have  ?  A.  Three  auto¬ 
mobiles,  the  wagon  and  hearse,  and  limousine. 

Q.  What  do  you  mean  by  the  ‘wagon’?  A.  That  is  the 
one  that  carries  the  box  to  the  cemetery,  and  the  flowers, 
and  things  like  that.”  (pp.  64-65). 
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607  Q.  You  turned  over  all  of  the  personal  assets  to 
her,  didn’t  vou?  A.  I  have  not  turned  anything  over 
to  M  rs.  (irahe. 

(j.  Isn’t  she  using  them  at  this  time?  A.  At  this  time.' 

(j.  In  the  business.  A.  You  are  referring  to  the  auto¬ 
mobiles  ? 

O.  All  of  the  automobiles  and  the  tangible  assets, 
btts  A.  S!u»  is  paying  for  the  use  of  the  automobiles. 

Q.  You  rented  them  to  her,  didn’t  you?  A.  Ye'-, 
sure.  I  rented  them  to  her. 

In  vour  netition  vou  ask  the  (’ourt  to  ratifv  the  sale. 

\  •  i  •  • 

and  in  vour  answer  vou  state  that  vou  were  asked  to  sell. 

•  •  • 

which  you  did.  A.  I  asked  Mrs.  (irahe  to  purchase  tiler:, 
hut  that  does  not  constitute  a  sale. 

Q.  Had  you  known  of  this  provision  of  the  (’ode.  would 
you  have  disposed  of  it  in  that  manner?  A.  Xo:  1  would 
udt  have  disposed  of  anything  without  an  order  of  tin* 
( ’ourt. 

By  the  (’ourt: 

h>.  1  understood  there  were  some  sample  caskets  then'’ 
A.  Yes,  sir. 

Q.  Are  they  still  there?  A.  Yes,  sir. 

(L>.  Those  types  of  caskets  were  always  sample  caskets  ’ 
Mr.  Taltavull  never  used  the  samples,  did  he?  A.  Tie 
samples  in  the  show  room  are  in  there  on  sale.  It  is  so**>e 
tiling  that  can  be  used  and  replaced. 

Q.  Hid  they  have  occasion  to  use  those  sample  caskeis 
and  replact*  them  ?  A.  They  used  them  and  replaced  them, 
just  to  keep  them  from  getting  old. 

By  Mr.  Wellford: 


(w*.  How  did  you  find  that  out,  Mr.  Burke?  A.  1  asked 
M  r.  ( ’<>11  ins. 

(ibfi  (L>.  \\  hen  ?  A.  Some  time  back.  I  didn’t  see  an;, 
objection  to  that. 

In  your  Inventory,  which  is  in  as  an  exhibit  here, 
there  i>  a  great  number  of  articles  that  would  be  consumed 
by  use  in  an  undertaking  establishment.  They  were  ?d! 
turned  over  to  Mrs.  (Irahe  and  Mr.  Collins,  were  they  not  ; 
A.  Yes:  at  the  establishment. 

(,).  And  they  used  them?  A.  I  don't  know  what  became 
of  them. 


169 


Q.  Ami  you  don't  know  whether  they  used  them.'  A.  1 
know  the  stock  is  intact. 

Q.  Hew  do  y.u,  k ; :  c  >  *  *  that.'  A.  I  asked  from  time  m 
time  whether  the  stock  was  still  at  the  premises. 

By  the  Court: 

(,).  Whv  did  vou  ask  that  /  A.  Because  I  <li<ln 't  want 
anythin"  to  come  up  in  the  meantime,  while  I  was  Admin¬ 
istrator.  I  wanted  to  be  sure  the  stock  was  there  intact. 
Q.  Did  you  segregate  it.'  A.  It  was  there  all  the  time. 
Q.  It  was  turned  around  and  used.’  A.  Vos,  sir. 

Q.  The  identical  stuff  is  not  there.’  A.  Xo. 

Q.  But  the  equivalent  is  there.'  A.  The  equivalent  is 
there. 

272  “Q.  Did  you  consider  that  if  the  doors  of  this  busi¬ 
ness  were  closed,  that  it  would  be  a  closed  business? 

A.  Yes,  sir,  absolutely. 

Q.  Then  you  did  consider  the  business  had  a  value, 

didn't  vou?  A.  Anv  business  that  closed,  such  as  an  un- 
•  • 

dertaking  business,  for  a  short  period  of  time,  would  have 
its  effect  upon  the  business  upon  reopening. 

Q.  But  you  did  not  want  it  to  close  because  yon  knew 
it  had  a  value?  A.  Sure,  I  did  not  want  to  see  it  closed. 
I  did  not  see  any  object  in  closing  it. 

Q.  Did  you  believe  that  this  business  had  a  future?  A.  I 
believe  any  business  has  got  a  future."  (p.  69). 

273  “Q.  Did  you  believe  that  tins  business  had  a  fu¬ 
ture?  A.  Yes."  (pp.  69-70). 

“  Bv  the  Court : 

Q.  By  that,  do  you  mean  to  say  that  it  could  be  suc¬ 
cessful  ?  A.  Your  Honor,  T  figure  any  business  has  a  fu¬ 
ture;  it  all  depends  upon  the  ability  of  the  party  managing 
the  business,  the  future  success  of  it. 

Q.  Did  you  know  how  long  that  business  had  been  in 
existence  out  there — this  particular  business?  A.  Yes, 

vour  Honor- -I  don't  know  exactlv. 

•  • 

Q.  I  don't  expect  you  to  be  exact.  A.  I  think  the  busi¬ 
ness  started  in  1923. 

Q.  And  she  died —  A.  In  1933. 

Q.  It  had  been  going,  then,  for  twelve  years?  A.  Yes, 
sir. 
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Q1.  Von  say  there  is  another  Taltavull  in  the  undertaking 
business  in  another  part  of  town .'  A.  His  father,  1\  A. 
Taltavull,  was  in  business  in  the  southwest. 

Q.  Was  that  man  related  to  this  Taltavull.'  A.  \\\  \Y. 
Taltavull  was  a  son  of  the  Taltavull  in  the  southwest.  The 
business  now  is  operated  by  another  Taltavull.  a  son.  1*.  A. 
Taltavull  is  deceased. 

Q.  Tlu*  name  ‘Taltavull’.  then,  for  what  period  was  eon- 
nee  ted  with  the  undertaking  business:'  A.  Mr.  l\  A.  Tal¬ 
tavull  lias  been  in  tlu*  southwest  for  twenty  or  twenty-live 
years;  maybe  longer  than  that,  your  Honor.”  (p.  70). 

Mr.  Burke,  did  you  examine  tlu*  books  and  records 
before  you  made  the  income  tax  return  for  the  Talta 
274  vull  Funeral  Home  from  January  1st  to  May  10. 
lOJo :'  A.  Mr.  Collins  furnished  that  information. 

M>.  You  didn’t  go  over  the  books  at  all.'  A.  Xo;  i  didn’t 
go  over  the  books  at  all. 

Q.  You  took  his  word  for  what  was  stated  therein.’  A. 
Yes;  Mr.  Collins  had  been  tlu*  bookkeeper. 

O.  And  the  net  income  shown  on  that  return  is  the  one 
that  you  stated  to  the  Court  was  tlu*  total  net  income  from 
January  1st  to  May  10th  in  your  petition  filed  in  July. 
15>^>7:  is  that  correct.'  A.  Yes,  sir.”  (p.  71). 

“I>y  the  Court : 

C.  Speaking  of  books,  when  Mrs.  Grahe  and  Collins  took 
charge  of  this  business,  did  they  open  up  a  new  set  of 
books,  or  did  they  continue  with  the  old  books'  A.  They 
continued  with  the  old  books,  your  Honor.”  (p.  71). 

“Q.  Mr.  Burke,  you  told  Mis.  Grahe  to  continue  this 
business,  didn’t  you.’  A.  I  told  Mrs.  Grahe — 

The  Court  (interrupting):  lb*  has  answered  that,  lb* 
said  ‘yes’.  Go  ahead. 

The  Court  (to  witness):  Isn’t  that  what  you  told  me? 

1  thought  I  understood  that. 

A.  Yes,  your  Honor.”  (p.  71) 

“The  Court : 

1  do  not  believe  that  when  this  Administrator  collected 
debts  of  this  estate  he  is  collecting  money  for  the  purpo.-e* 
of  determining  whether  or  not  that  is  a  profitable  business. 
You  can  use  the  accounts  receivable  in  a  set-up.  just  as  you 
use  accounts  payable.  If  she  had  $4,000.  coming  and  owed 
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$4,000.  there  is  that  balance,  one  against  the  other.'"  (pp. 
75-76). 

•  *  • 

610  Q.  Well,  vou  sav  vou  didn't  think  thev  had  anv 
interest  in  the  business  after  the  death  of  the  mother, 
did  you?  Those  children?  A.  After  the  death  the  business 
was  run  by  Mrs.  Grahe  and  Mr.  Collins. 

Q.  And  the  children  had  no  interest  in  that?  A.  The 
children  had  no  interest  in  that. 

Q.  Did  you  say  that  just  because  some  other  people  took 
hold  of  it  and  run  the  business?  A.  1  meant  that  the  busi¬ 
ness  was  being  run  by  Mrs.  Cralie  and  Mr.  Collins  in  the 
interval. 

Q.  For  whose  benefit  were  they  carrying  that  on?  A. 
They  were  carrying  it  on  for  their  own  benefit,  because 
they  were  taking  all  of  the  responsibility  of  the  busi- 

620  ness. 

Q.  What  do  you  mean  by  the  responsibility?  A. 

Thev  were  liable  for  the  losses  that  thev  mav  sustain  in 
•  •  « 

the  operation  of  the  business. 

Q.  And  shared  its  profits?  A.  And  shared  its  profits, 

but  responsible  for  the  losses  if  the  business  did  not  prove 

successful. 

Q.  The  estate  was  under  no  obligation  to  do  that  ?  A. 
The  estate  was  under  no  obligation  to  do  that. 

Q.  Vou  are  telling  me,  then,  there  was  a  partnership  be¬ 
tween  these  people:  they  shared  profits  and  losses  to¬ 
gether:  is  that  what  you  mean?  A.  There  was  a  verbal 
agreement  between  Mrs.  Grahe  and  Mr.  Collins. 

Q.  Are  vou  telling  me  something  that  vou  heard?  A. 

v  •  #  •  9 

That  is  hearsay.  They  were  operating  on  their  own  re¬ 
sponsibility. 

Q.  Von  told  them  that?  A.  Ves,  sir. 

Q.  They  were  to  operate  the  business  on  their  own  re¬ 
sponsibility  ?  A.  Ves,  sir. 

Q.  Vou  gave  them  to  understand  that  the  estate  would 
not  be  responsible  for  any  losses  sustained,  or  any  com¬ 
mercial  accounts?  A.  The  estate  did  not  buy  anything. 

Q.  T  see —  A.  They  did  not  buy  anything;  it  was  run 
under  the  name  of  W.  W.  Taltavull  Funeral  Home 

621  by  Annie  G.  Grahe. 

Q.  They  did  operate  it  that  way?  A.  Ves,  sir. 


Q.  And  the  letter-heads  contained  that  name?  A.  Yes, 
sir. 

Q.  As  well  as  the  bill-heads  and  signs?  A.  Yes,  sir. 

Q.  And  one  not  knowing  of  the  death  of  Mr.  Taltavull 
would  recognize  it  as  that  institution?  A.  Yes,  your 
Honor. 

O.  Now,  who  told  you  about  this  arrangement  between 
Mr.  Hollins  and  Mrs.  Grahe?  A.  Mrs.  Grahe,  my  sister. 

*  *  * 

27")  *‘Bv  the  Hourt : 

• 

(c>.  Then  you  have  always  regarded  those  two  people  as 
being  a  partnership?  A.  1  don’t  know  as  I  would  regard 
it  as  n  partnership.”  ( n.  SO). 

"Q.  Mr.  Burke,  at  the  time  of  Mrs.  Taltavull's  death  she 
owji.vl  Hiis  business,  didn't  she?  A.  Yes;  she  did. 

U.  Who  owns  it  now?  A.  I  would  say  Mrs.  Grahe  owns 
it  at  the  present  time. 

O.  I  low  long  has  she  owned  it?  A.  Since  Mav  19th. 

*  '  • 

<u>.  193.">?  A.  Since  she  went  in  and  operated  it. 

Under  what  name  is  this  business  conducted?  A.  It 
is  still  operated  under  the  W.  Warren  Taltavull  Funeral 
Home. 

Q.  Isn’t  it  conducted  in  the  name  of  Ellen  Burke  Talta- 
vul1.  in  ’urge  face  type,  who  was  your  deceased  sister?  A. 
Xo;  !  think  the  business  was  always  run  under  the  W.  War¬ 
ren  Taltavull  Funeral  Home.  I  don't  think  my  sister 
••hanged  the  name  of  the  business  at  all.”  (pp.  84-8.)). 

(Thereupon  witness  was  thereupon  shown  two  Tele¬ 
phone  Directories,  one  for  Winter-Spring  of  1937)- 
276  1 936,  and  the  other  Summer-Fall  of  1937.  both  list  - 

:ng  in  the  undertaking  business  at  3619  14th  Street. 
X.  W  the  following — 

Francis  .1.  Hollins, 

Ellen  Burke  Taltavull, 

Taltavull  Funeral  Home,  and 
W.  Warren  Taltavull  Funeral  Home, 
and  said  Directories  were  deceived  in  evidence.)  (pp. 
86-88). 

629  By  Mr.  Wellford: 

Q.  Now,  I  will  ask  you,  Mr.  Burke,  in  the  hook  of  the 
Summer-Fall  of  1937,  the  classified  section  at  page  203,  I 
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ask  you  if  Mrs.  Ellen  Burke  Taltavull,  \\\  Warren  Talta- 
vull,  and  Taltavull  Funeral  Home,  is  not  listed  there  in 
hold  faced  type  ?  A.  It  is. 

Q.  At  the  address  .‘>619  Fourteenth  Street?  A.  Sure. 

(^.  Mr.  Burke,  isn't  there  a  large  electric  sign  on  the 
front  of  that  place,  a  Xeon  electric  sign,  I  believe  it  is 
called?  A.  1  believe  so. 

That  says  “Taltavull  Funeral  Home"?  A.  I  think 

it  is. 

Q.  That  is  lighted  every  night,  isn't  it?  A.  Yes. 
630  (t).  Your  income  tax  return  that  you  made — the 

two  of  them — on  March  13,  1936,  did  you  make  it 
yourself,  or  did  you  have  the  advice  of  counsel  in  making 
that  ?  A.  I  made  the  one  for  May  19th  to  December  31, 
1935,  myself. 

Q.  You  had  no  assistance?  A.  I  had  no  help  on  that. 

Q.  What  about  the  other  one?  A.  The  other  one,  from 
January  1st,  1935,  to  May  19th,  1935,  was  gathered  to¬ 
gether,  the  information,  by  Mr.  ( 'oil i ns.  manager  of  the 
Taltavull  Funeral  Home. 


276  Cross-examination. 


By  Mr.  Sullivan. 

“Q.  What  was  the  understanding  at  that  conference,  a 
day  or  two  after  the  death  of  Mrs.  Taltavull,  as  to  Mrs. 
G mile's  attitude  toward  any  decision  for  the  Court  to 
operate  or  authorize  the  operation  of  the  business?  A.  Mrs. 
(irahe  understood  the  operation  of  the  business  did  not  in 
any  way  prejudice  tin*  estate  if  at  a  later  date  we  found,  or 
the  Court  found,  that  the  business  should  be  operated,  or 
so  authorized  the  business  to  be  operated  by  the  Adminis¬ 
trator."  (p.  92.) 

633  By  Mr.  Sullivan  : 


Q.  Then,  when  you  answered  Mr.  Wellford  that 
634  Mrs.  Grahe's  ownership  of  the  business  began  after 
the  death  of  Mrs.  Taltavull,  did  you  mean,  began  ab- 
solutelv  or  began  conditionallv  ?  A.  Began  conditionallv. 
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“  By  t  he  ( ’ourt : 


Q.  What  was  the  understanding  then  with  Mrs.  Grahe 
with  reference  to  any  profit  that  should  be  made  by 
277  her  in  the  interval  before  the  (’ourt  either  approved 
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or  disapproved?  A.  There  wasn’t  any  understanding 
at  that  time,  your  Honor,  but  1  presumed  that  before  the 
Court  took  action,  that  the  business  would  be  operated  on 
the  responsibility  of  Mrs.  Urahe."  (p.  1)3.) 

*“Q.  Von  mean  by  that  that  any  incidental  profit  or  loss 
that  occurred  during  that  temporary  period  would  be  hers? 
A.  Would  be  hers."  (p.  93.) 

034'  Q.  Now,  did  1  understand,  as  stated  in  this  petition 
tiled  .July  27,  1937 — 

Q.  (Continuing)  — that  the  $938.86  stated  as  net  income 
after  .Januarv  1st,  1935  to  Mav  19,  1935  was  reallv  net  in- 
come  from  the  business,  or  income  subject  to  deduction  for 
reiital  value  of  the  premises  and  the  value  of  the  decedent's 
services  during  that  period?  A.  The  income  during 

635  that  period  was  on  a  cash  basis  and  did  not  include 
anv  personal  services  rendered  bv  Mrs.  Taltavull 

during  that  period. 

*  *  # 

By  the  Court : 

(J.  Now,  let  us  see  what  we  mean  by  that.  You  claim 
there  was  an  income  of  $938.00?  A.  Yes,  your  Honor. 

Q.  Derived  from  the  operation  of  the  business  from 

636  .Januarv  to  Mav?  A.  Yes,  sir. 

Q.  Hut  you  say  that  would  be  reduced  if  you  con¬ 
sidered  tin*  value  of  the  services  she  rendered,  and  rental 
value  of  the  property  ?  A.  Y'es,  your  Honor. 

Q.  Now,  she  paid  a  rental  value  up  to  the  time  of  her 
death  ?  A.  Xo  rental  value — 

(,).  As  a  matter  of  fact,  none  had  ever  been  paid?  A.  Xo. 
Q.  She  was  a  joint  tenant  of  that  property  which  was 
bought  with  money  of  the  husband;  so,  in  all  of  her  opera¬ 
tions  she  did  not  consider  that  a  matter  to  be  deducted  from 
gross  income?  A.  Xo. 

Q.  She  never  did  so  consider  it?  A.  Xo. 

Q.  Prior  to  that  time,  did  she  make  any  claim  for  ser¬ 
vices  rendered  ?  A.  Xo,  your  Honor. 

Q.  So  the  net  income  arrived  at,  then,  was  arrived  at  on 
the  basis  that  she  had  always  handled  the  business?  A. 
Yes,  sir. 

By  Mr.  Sullivan : 

Q.  And  did  you,  or  did  you  not  consider,  when  you 
learned  of  that  amount  of  $938.86  subject  to  these 


G37  other  two  items — did  you,  or  not,  regard  the  busi¬ 
ness  as  having  produced  any  net  profit  for  that 
period;'  A.  No:  I  did  not. 

Q.  Now,  if  instead  of  that  $1)38.86,  the  amount  on  a 
cash  basis,  there  was  substituted  for  it  on  the  accrual 
basis  for  the  same  period  the  amount  stated  in  the  Audi¬ 
tor's  report,  Schedule  C,  $2,208.01,  without  deducting  the 
use  value  of  the  premises  or  the  services  of  Mrs.  Taltavull, 
would  that  change  your  viewpoint  as  to  whether  or  not  the 
business  itself  produced  a  profit  during  that  period?  A. 
Xo:  it  would  not. 

By  Mr.  Sullivan: 

Q.  Xow  tell  the  Court  why  your  viewpoint  about  there  be¬ 
ing  a  net  profit  would  still  prevail?  A.  I  don't  understand 
that  question  thoroughly,  Mr.  Sullivan. 

Q.  If  this  amount  on  an  accrual  basis  be  $2,208.01,  in¬ 
stead  of  $038.86  on  the  cash  basis  as  to  what  was  pro¬ 
duced  from  the  business  during  that  period  of  January  1st 
to  May  19th,  1935,  without  having  deducted  the  use  value 
of  the  premises  or  the  services  of  Mrs.  Taltavull,  tell  the 
Court  whv  that  larger  figure  would  still,  according  to  vour 
viewpoint,  not  reflect  a  net  profit  produced  by  the 
638  business.  A.  I  think  I  understand  the  question.  On 
the  report  of  the  Auditor,  which  showed  twenty-two 
hundred  and  some  dollars,  there  was  no  consideration  given 
for  the  rental  value  or  the  personal  services  of  Mrs.  Talta¬ 
vull.  They  were  not  deducted  and,  to  my  mind — 

Mr.  Weilford.  I  object. 

The  Witness. 

A.  (Continuing)  — the  profit  would  be — 

Mr.  Weilford.  I  object  to  his  opinion. 

The  Court.  I  understand  he  is  not  testifying  as  an  ex¬ 
pert  accountant. 

Mr.  Weilford.  Go  ahead. 

Bv  Mr.  Sullivan: 

4 

Q.  What  is  the  answer  you  started  giving  when  Mr.  Well- 
ford  interrupted?  A.  That  the  approximate  amount  of  the 
profit  would  be  practically  the  same:  no  change  if  the  de¬ 
ductions  were  permitted  and  deducted. 

Q.  You  mean  it  would  or  would  not  result  in  a  net  profit? 
A.  It  would  not  result  in  a  net  profit. 


Q.  Xow.  in  vour  investigation  ami  consideration  of  the 

question  of  whether  there  was  any  business  value  or  good 

will  here,  did  vou  take  into  consideration  anv  other  matters 
•  • 

than  the  mere  amount  produced  in  the  way  of  profit  or  loss 
by  the  previous  conduct  of  the  business  ?  Did  you 
G39  take  any  other  matters  into  consideration,  also?  A. 
In  regard  to — 

Q.  In  considering  that  entire  subject. 

The  Witness.  I  taken  into  consideration,  in  arriving  at 
the  good  will  value,  that  the  good  will  value  had  no  real 
consideration,  due  to  the  fact  that  the  business  had  no 
leasehold  in  the  premises  in  which  it  was  being  operated. 

By  Mr.  Sullivan: 

Q.  Did  you  regard  that  as  a  factor?  In  other  words,  did 
you  regard  the  location  of  the  business  as  an  important  or 
material  factor?  A.  Yes;  I  did. 

(t>.  How  important  did  you  regard  that  factor  ?  A.  Well, 
the  business  was  established  at  a  very  important  corner, 
141  h  and  Spring  Road,  and  it  had  been  conducted  as  an 
undertaking  business  since  111*23  and,  naturally,  its  loca¬ 
tion  in  a  thriving  neighborhood  was  a  great  asset  to  the 
business  at  that  particular  location. 

Q.  Didn't  you  consider  that  it  could  just  as  well  be  moved 
away  to  some  other  place  and  that  the  same  electric 
G40  sign  and  name  displayed  and  the  business  could  be 
conducted  substantially  as  well?  A.  Xo;  I  did  not. 
1  think  the  location  entered  into  the  future  business  to  a 
large  extent  at  the  established  location. 

Q.  Did  you  consider  that  there  was  any  reasonable  pos¬ 
sibility  of  a  purchaser  buying  the  business  without  the  loca¬ 
tion  going  in  as  a  factor  in  the  sale?  A.  I  could  not  con¬ 
sider  anybody  buying  a  location  that  would  not  have  a 
chance  of  having  a  lease  or  ownership  in  the  premises 
that  they  were  going  to  operate.  T  didn’t  see  where  there 
would  be  any  value  there. 

“By  the  Court: 

Q.  The  only  person  that  the  business  would  have  a  good 
value  to,  then,  would  be  Mrs.  Grahe?  She  owned  the 
278  premises?  A.  Yes,  your  Honor,  she  owned  the 
premises."  (p.  99). 
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G42  By  Mr.  Sullivan: 

Q.  Did  you,  upon  the  completion  of  vour  investigation 
and  consideration  of  this  business,  a  month  after  you  were 
appointed — did  you  believe  that  the  business  was  producing 
any  stable  or  steady  income?  A.  No,  sir;  I  did  not. 

Q.  Did  you  believe  that  it  had  ever  produced  any  steady 
or  stable  income  to  make  the  business  itself  the  producer 
of  it,  rather  than  it  being  an  individual  attempt  to  do  the 
best  he  could  by  Mrs.  Taltavull  on  the  one  hand  and  Mr. 
Taltavull  on  the  other?  A.  1  don’t  quite  understand  that 
question. 

Q.  I  guess  that  it  is  too  long  and  involved. 

Did  vou  consider  that  the  business  had  ever  gotten  to 
the  point  where  that  business  was  producing — after  taking 
care  of  all  items  necessary  to  its  conduct,  was  producing  a 
steady  net  profit  ?  A.  1  did  not. 

278  “Bv  the  Court: 

Q.  It  was  surprising  to  learn  that  it  was  producing 
$40,000.  after  her  death,  wasn’t  it?  A.  Vour  Honor.  1  have 
no  control  over  that  after  the  death. 

Q.  Vou  still  did  not  believe  that?  A.  Vour  Honor,  1  did 
believe  it. 

The  Court.  All  right. 

Mr.  Sullivan.  That  does  not  deduct  the  necessary  things. 
The  Court.  I  understand  that.”  (p.  101-102). 

(542  Bv  Mr.  Sullivan: 

4 

Q.  Now,  did  you  give  any  consideration,  also,  as  a  factor, 
to  the  nature  of  this  business,  as  to  whether  the  business 
itself  was  or  was  not  of  a  character  that  was  inherently 
speculative  and  unreliable  as  to  steady  results?  A.  Yes: 
I  considered  the  business  speculative. 

By  the  Court: 

Q.  The  undertaking  business  speculative?  A.  Yes,  sir. 
(L).  There  is  nothing  more  certain  than  death.  A.  Yes; 
but  there  is  nothing  certain  as  to  what  deaths  you  are  going 
to  get  in  a  certain  establishment. 

By  Mr.  Sullivan: 

Q.  Were  vou  familiar  with  the  listings  in  the  current 

V  4  C* 

telephone  directories,  of  the  number  of  funeral  directors 
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ami  embalmers  in  the  business?  A.  Yes;  I  looked  in  the 
telephone  directory  from  time  to  time.  1  see  the  adver¬ 
tisements.  That  is  evidence  of  keenness  of  competition  in 
the  business. 

Q.  Did  you  consider  competition  as  just  moderate  or  very 
severe?  A.  Very  severe  at  the  present  time;  very  severe. 

(t).  Did  you  consider  that  there  was  any  possibility  of 
conducting  this  business  without  retaining  or  using 
(144  Mr.  Collins?  A.  Xo;  I  did  not;  Mr.  Collins  was 

absolutelv  neeessarv. 

•  • 

Q.  Ditl  you  know  of  any  contract,  or  anything,  existing 
by  which  Mr.  Collins  could  be  required  to  go  on  and  render 
service  after  May  19,  1935  on  the  basis  of  $2,400.00  a  year, 
as  Mr.  Wellford  suggested?  A.  I  did  not. 

Q.  And  before  you  reached  your  conclusion,  a  month  after 
ybur  appointment,  you  were  aware,  I  understood  you  to 
say.  is  that  correct,  that  Mr.  Collins  demanded  one-half  of 
the  protits  in  order  for  him  to  render  service?  A.  I  did. 

!  Q.  Did  vou  know  of  anvone  else  that  vou  could  substi- 
tute  or  could  be  substituted  in  his  place  or  stead  more 
cheaply?  A.  Xo:  I  could  not  substitute  anybody  in  Mr. 
Collins'  place  in  the  Taltavull  Funeral  Home,  regardless 
of  how  cheap  they  would  be.  Mr.  Collins  is  absolutely 
necessa  ry. 

Bv  the  Court ; 

Q.  He  was  not  in  the  front  office;  he  was  hidden:  all  he 
was  doing  was  embalming  these  bodies,  wasn't  it  ?  A.  Xo; 
lie  was  operating  this  business  during  the  lifetime  of  Mr. 
Taltavull  and  Mrs.  Taltavull.  lie  operated  the  business 
entirely,  lie  transacted  all  the  business,  and  everything 
that  was  done.  Mi*.  Taltavull  didn't  enter  into  the  busi¬ 
ness  at  all.  Mr.  Collins  was  known  as  tile  only  operator 
of  that  business. 

By  Mr.  Sullivan: 

(,).  Xow.  when  I  was  called  in  in  this  matter,  was  1  called 
in  to  help  you  personally,  Mrs.  Grain*  personally,  or 
(>45  to  ad  on  behalf  of  the  estate?  A.  I  called  you  in  as 
my  personal  friend. 

Q.  For  the  preliminary  advice?  A.  In  the  preliminary 
advice. 


Q.  Was  I  paid  anvthing  for  that  preliminarv  advice?  A. 
No:  I  didn't  pav  vou  anvthing. 

(,).  And  when  I  was  employed  to  introduce  the  case  into 
the  Register  of  Wills*  office,  was  I  employed  for  you  per¬ 
sonally,  or  Mrs.  (Jrahe  personally,  or  for  the  Administra¬ 
tor?  A.  Vou  were  employed  for  the  Administrator  of  the 
estate. 

Q.  On  behalf  of  the  estate,  or  on  behalf  of  someone  per- 
sonallv,  either  vou  or  Mrs.  Ora  he?  A.  On  behalf  of  the 
estate. 

Q.  Have  I  ever  been  paid  anything,  so  far  as  you  know,  by 
anybody,  for  my  legal  services  to  date?  A.  No:  you  have 
not. 

By  the  Court: 

* 

Q.  Has  he  asked  to  be  paid? 

By  Mr.  Sullivan: 

Q.  Have  I  asked  to  he  paid?  A.  Xo;  Mr.  Sullivan  has 
not. 

Mr.  Well  ford.  I  think  the  account  states. 

Mr.  Sullivan.  The  account  states  the  modest  sum  of 
$•250.00. 

The  Court.  I  see. 

Bv  Mr.  Sullivan: 

Q.  Xow,  did  you  at  any  time  in  any  of  the  papers  in 
this  ease  seek  to  conceal  from  the  Court  the  informa- 
04(5  tion  that  there  had  been  an  undertaking  business  con¬ 
ducted  by  the  decedent,  and  that  there  was  a  ques¬ 
tion  to  he  determined  as  to  good  will?  A.  Xo:  I  did  not 
conceal  anything. 

Mr.  Weilford.  I  object  to  that  question.  I  think  that 
will  speak  for  itself:  not  what  his  opinion  was. 

The  Court.  Of  course,  he  acted  on  his  own  judgment 
here. 

The  Witness.  Yes,  your  Honor. 

By  Mr.  Sullivan: 

Q.  You  have  not  answered  the  question.  A.  I  said  I  did 
not  conceal  anything. 

Mr.  Sullivan.  Your  Honor  will  see  that  the  original  pe¬ 
tition  set  forth — 
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The  Court.  The  undertaking  business? 

Mr.  Sullivan.  Yes,  sir. 

The  Court.  Let  me  see  that.  That  is  in  evidence,  is  it? 
Mr.  Well  ford.  Yes:  it  is  in  evidence.  I  called  attention 
to  the  $0,000.00  in  the  account  at  the  time  it  was  filed. 


By  Mr.  Sullivan: 

Q.  Now,  have  you  personally,  or  as  Administrator,  either, 
ever  received  any  protits  or  so-called  profits  from  the  un¬ 
do  rt  akin  ir  business  conducted,  since  May  10,  1035 ?  A.  1 
have  not. 

Q.  Have  vou  had  anvtldng  to  do  whatever  at  anv  time 
with  any  profit  or  so-called  profit?  A.  1  have  not. 
(547  (c>.  Have  you,  yourself,  furnished  any  capital  in 

connection  with  that  business?  A.  I  have  not. 

(L).  Have  you  any  interest  or  claim  of  interest,  personally 
or  otherwise,  in  that  business?  A.  1  have  not. 

270  “Q.  During  all  this  period,  from  May  1!),  1035 

on  up  to  the  present  date,  have  those  live  children 
of  Mrs.  Taltavull  continued  to  live  there  upon  those  prem¬ 
ises?  A.  Yes:  they  have,  for  the  entire  time. 

By  the  Court: 

(c).  Do  they  go  to  school?  A.  They  have  been  supported 
anil  educated  by  Mrs.  Orahe. 

(c).  Do  they  go  to  public  or  private  school?  A.  They  go 
to  private  school. 

By  Mr.  Sullivan: 

Q.  And  have  any  of  them  been  working  then*  in  the 
business?  A.  The  older  hoy,  the  one  that  became  of  age. 

(c>.  Is  lie  still  with  tin*  Taltavull  Funeral  Home?  A.  Yes; 
be  is  still  with  the  Tultavull  Funeral  Home. 

(t).  Has  anybody  provided  for  them,  except  Mrs.  Orahe? 
A.  Nobody  except  Mrs.  Orahe.”  (pp.  108-10!)). 

*  *  * 


(550  By  Mr.  Sullivan: 

Q.  The  ages  of  those  children  ranged  from  about 
051  seven  to  seventeen  at  tin*  time  of  the  death  of  Mrs. 
Taltavull  ?  A.  Thev  did. 

Mr.  Well  ford.  That  is  set  out  in  the  petition,  I  believe. 
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Mr.  Sullivan.  Vos,  1  mt  vow  <lo  not  necessarily  treat  mv 

■  •>  *> 

petition  ns  fact.  I  want  to  get  Hint  in  as  n  fact, 
i  >y  tiu*  ( ’ourt : 

C.  ! i>  this  petition,  this  petition  states  the  hirtlis  of  tliose 
ehihiren:  is  thn!  correct?  A.  That  is  correct. 

M  r.  Sullivan.  That  is  all. 

I>v  the  ( 'ourt : 

C.  That  conference  you  had  in  the  very  beginning,  was 
that  the  same  day  of  the  death  of  Mrs.  Taltavull,  or  after 
her  funeral,  or  whet!  was  it  that  you  all  got  together?  A. 
Well.  1  am  not  so  positive,  your  Honor,  hut  it  must  have 
been  immediately  after  the  funeral. 

'1'iieji  you  and  Mrs.  (Jrahe  discussed  that  before  you 
sent  for  Mr.  Sullivan,  didn't  you.’  A.  Xo — 

().  Mid  slf  know  that  you  wme  going  to  send  for  Mr. 
Sullivan.’  A.  She  knew  1  was  going  <o  eonsult  him. 

(,).  Site  knew  Mr.  Sullivan,  didn't  she?  A.  She  knew  of 
him:  she  didn't  know  1dm  personally. 

(t>.  Didn't  know  him  personally?  A.  Xo,  sir. 

(th  lie  had  been  your  counsel  for  a  number  of  years 
(id!?  before  that  ?  A.  Yes,  your  Honor. 

Q.  Weren't  you  concerned  about  the  attitude  of 
Mr.  Collins;  You  knew  that  it  could  no*  be  run  without 
Mr.  Collins.’  A.  Yes,  sir. 

(t).  And  yet  without  his  presence  you  want  me  to  under¬ 
stand.  that  you  people  got  together  and  talked  about  what 
you  were  to  do,  without  considering  the  main  factor,  Mr. 

Collins,  and  without  saving  a  word  to  him?  A.  That  eon- 

•  > 

ference  at  that  time  was  just  to  enlighten  me  as  to  what  I 
should  do.  I  always  had  Mr.  Collins  in  mind  as  an  essential 
factor. 

(,).  He  had  to  be.  from  what  you  say.  A.  Yes,  sir. 

(.).  ? >ut  there  was  tentative  advice  given  you  by  Mr.  Sul¬ 
livan  about  what  should  be  done  with  this  business,  and 
Mrs.  Orahe.  you  thought,  was  the  logical  person  to  run  it, 
because  it  was  her  home?  A.  Yes,  sir. 

Q.  And  then,  you  could  get  Collins.  When  did  you  parti¬ 
cipate  in  a  conference  with  Collins?  A.  T  didn’t  participate, 
1  don't  recall. 

Q.  At  no  time  did  you  participate  in  a  conference  with 
him?  A.  After  T  advised  Mrs.  Grahe  to  continue  the  busi- 


ness  in  the  interval,  the  further  conversations  about  the 
business  was  between  Mr.  Collins  and  Mrs.  Grahe. 

Q.  She  told  you,  of  course,  that  she  could  get  him?  A. 
She  told  mo  she  could  net  him. 

()"):>  (t).  When  did  you  lirst  learn  that  his  salary  prior 

to  her  death  was  $2,400.00?  A.  1  didn't  learn  that, 
your  Honor.  I  just  heard  that  in  the  testimony. 

Q.  Did  vou  discuss  with  Mrs.  Grahe  about  what  Collins 
would  want,  and  what  the  arrangement  was?  A.  lie  told 
that  to  Mrs.  Grahe  and  she  told  me. 

(,).  She  didn't  know  what  the  arrangement  was  between 
Mrs.  Taltavull  and  Collins?  A.  I  don't  think  she  knew 
about  it. 

(t>.  She  got  the  information  from  Mr.  Collins?  A.  1  under¬ 
stood  so. 

Q.  What  did  she  sav  to  vou  about  it?  A.  Mr.  Collins 
just  told  Mrs.  Grahe  tint  if  lie  was  to  remain  there  and 
operate  the  business  in  the  interval,  that  he  would  ask  fifty 
percent  of  the  profits  of  what  business  they  did. 

(,).  When  sin*  told  you  that,  did  she  make  a  comment  that 
it  was  more  than  he  had  been  paid  before?  A.  Sin*  said 
that  regardless  of  what  he  demanded,  that  in  her  opinion  it 
was  necessary  to  pay  him  and  to  keep  him  there. 

Q.  If  the  business  was  to  go  on.  she  would  give  him  all 
the  profits?  She  didn't  mean  that?  A.  Tn  the  beginning,  I 
think  Mrs.  Grahe  was  inclined  to  give  him  anything. 

1  Q.  What  do  you  mean  by  the  interval?  A.  Between  the 
time  of  our  conference  and  the  time  1  was  appointed  Ad¬ 
ministrator. 

654  Q.  You  spoke  of  the  interval  of  the  time  between 
the  death  of  Mrs.  Taltavull  until  you  qualified?  A. 
Yes,  sir. 

Q.  During  that  time  were  you  perfectly  will  ins:  to  pay 
Mr.  Collins  anything  to  keep  that  business  going?  A.  Yes, 
your  Honor. 

2S0  Q.  Did  you  feel  that  that  business  should  be  kept 
going  until  you  qualified?  A.  Yes,  your  Honor,  I  did. 

|  Q.  What  did  you  have  in  your  mind?  A.  Well,  I  felt 
that  regardless  of  what  profit  might  come  out  of  the  busi¬ 
ness.  or  what  the  cost  might  be  to  operate  it,  it  was  the  im¬ 
portant  thins:  to  keep  the  business  open.  I  realized  the 
elosimr  of  a  business  and  the  public  knowing  the  business 
was  closed,  it  required  a  lot  of  money  and  effort  to  bring 
back  that  trade. 


Q.  There  wasn't  any  thought  at  that  time  of  being  able 
to  sell  or  dispose  of  that  business  to  anyone  other 
2S1  than  M rs.  (Jrahe?  A.  Xo,  your  Honor.  1  had  no  idea 
of  being  able  to  sell  that  business — 

(J.  To  anybody  but  Mrs.  Grain*.  A.  The  real  estate  was 
in  her  name. 

Von  felt  that  she  was  the  logical  person?  A.  Yes,  sir. 
O.  And  keeping  it  going  in  the  manner  it  did,  which  was 
t!te  proper  thing,  after  all?  A.  Yes,  sir. 

The  Court.  1  think  that  is  what  von  had  in  mind."  (p. 

113). 

Re-direct. 


(;:>(•» 


By  Mr.  Well  ford: 

*  *  * 


(c>.  You  stated,  that  Mr.  Sullivan  did  not  represent  Mi’s. 
(Jrahe,  and  didn't  know  Mrs.  (Irahe?  A.  Xot  until  the  death 
of  Mrs.  Taltavull. 

(L).  Mr.  Burke,  do  you  recall  when  your  father  or  mother 
died,  that  she  left  quite  an  estate,  of  real  estate,  and  that 
Mr.  Sullivan  acted  as  the  conduit  and  had  all  of  this  real 
(‘statv  conveyed  to  him.  and  it  was  conveyed  back  to  Mrs. 
(Jrahe  and  you,  and  all  of  you,  as  your  interests  may  ap¬ 
pear?  A.  Yes:  Mr.  Sullivan  was  attorney  for  me  as  Ad- 
minis!  rator  during  the  settlement  of  tile  estate  of  my  father. 

<t).  And  he  knew  Mrs.  Ora  he  too,  didn't  be?  A.  lie  met 
Mrs.  (Jrahe  casually. 

<}.  Didn't  lie  transact  business  for  her  prior  to  that  time? 
When  did  vour  father  die?  A.  Sixteen  or  seventeen  vears 


ago. 

Q.  And  isn't  it  a  fact  that  Mr.  Sullivan  acted  as  counsel 
and  knew  all  of  you.  A.  Mr.  Sullivan  acted  as  counsel  for 
me  as  Administrator. 

Q.  And  you  testified  that  these  children  are  being 
60 7  supported  by  Mrs.  Grahe.  Where  does  Mrs.  Grabe 

got  the  funds  to  support  those  children?  A.  I  don't 
know  where  Mrs.  Grahe  gets  the  money.  T  know  she  sup¬ 
ports  them. 

Q.  It  comes  from  the  business,  doesn't  it?  A.  I  couldn't 
say  whether  that  money  that  supports  the  children  comes 
from  the  business,  or  conies  from  her  personal  account. 

(}.  You  are  an  officer  of  the  Building  Association  in  the 
Southwest  ?  A.  Yes,  sir. 
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Q.  Don't  you  receive  a  check  every  month  on  the  account 
of 'Mrs.  Grahe,  signed  by  the  Taltavull  Funeral  Home,  that 
she  pays  $110.00  on  the  business  property?  A.  Yes,  sir. 

<*).  She  pays  that  out  of  t lie  business?  A.  That  comes  as 
a  business  check. 

<0.  In  regard  to  supporting  these  children,  you  don’t 
know  where  it  comes  from?  A.  1  couldn't  say. 

(t).  Where  does  she  work?  A.  At  the  Bureau  of  Kn grav¬ 
ing. 

Q.  What  does  she  make:  isn't  it  about  $1,800.00?  A. 
About  seven  icon  or  eighteen. 

Q.  She  has  no  oth<*r  income.  has  sin*?  \.  \es;  she  has. 
(t).  What?  I  am  triad  to  learn  that.  A.  Mrs.  Grahe 
is  the  owner  of  real  estate  outside  of  14th  and  Spring 
Road. 

6”>S  Q.  Any  ap])reciablc  amount?  A.  She  owns  her 
home  that  she  left  to  take  care  of  Taltavull  children. 

#  #  # 

004  O.  Xow.  von  stated  that  this  corner  was  a  verv  im- 
00.")  porta  lit  corner?  A.  Yes,  sir. 

Q.  And  was  a  great  asset  to  this  business?  A.  Yes, 
sir. 

Q.  Did  you  talk  with  Mrs.  Grahe,  whether  or  not  she 
would  enter  into  an  agreement  with  you  to  lease  those  prem¬ 
ises?  A.  Xo:  1  didn't. 

Q.  Did  you  talk  with  Mr.  Collins  as  to  whether  he  would 
work  for  you  as  Administrator  if  the  Court  authorized  it? 
A.  Mr.  Collins  bad  already  said — 

Q.  Xow,  answer  my  question.  A.  Xo:  T  didn’t  talk  to  Mr. 
Collins  about  that. 

849  By  Mr.  Sullivan: 

Q.  Please  tell  the  Court  what  your  regular  busi- 
S50  ness  is,  and  how  long  you  have  been  engaged  in  it. 

A.  I  am  in  the  plumbing  business,  and  have  been  in 
the  plumbing  business  twenty-six  years. 

283  AXXIE  G.  GRAIIE,  called  by  the  Guardian  ad 
litem  as  a  witness,  testified  in  substance: 
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666  Direct  Examination 

By  Mr.  Wcllford: 

(c>.  Mrs.  Brahe,  you  arc  the  aunt  of  the  five  infant 
children,  or  four  infant  and  one  .e.iult  children  ol  t hi*  late 
Mrs.  hili*n  I.  ladavui.?  A.  I  am. 

(t).  And  a  sister,  of  course,  to  Mrs.  Taitavuli .'  A.  Sister. 
O.  And  Mr.  Burke.*  A.  Yes,  si r. 

tt).  Mrs.  Orahe.  what  is  you**  business.  if  you  have  any.' 
\.  I  ;rn  working  in  the  Bureau  of  Engraving  <k  Printing  at 
present. 

Q.  What  is  you >•  salary  there .'  A.  81,752. 

C>.  A  year*  A.  Yes. 

O.  Have  you  any  other  business  outside  of  that?  A. 
Only  the  business  1  r»n  running  up  at  th“  Taitavuli  Homo. 

Q.  You  are  running  the  Taitavuli  Funeral  Home'  A. 
Yes. 

(}.  How  did  you  acquire  lliat  business,  Mrs.  Ora  lie?  Did 
you  buy  it ?  A.  Xo.  I  went  in  there  and  taken  charge  of  it. 

Q.  Answer  the  question,  please.  A.  Xo,  I  did  not 

667  buy  it. 

Q.  AY  as  it  given  to  you?  A.  Xo,  it  was  not  given 

to  me. 

By  the  Court : 

Q.  Did  you  just  take  it  ?  A.  I  just  went  in  there  and 
taken  charge  of  it. 

Bv  Mr.  Well  ford : 


Q.  There  are  only  three  ways  of  acquiring  property' — 
The  Court.  She  says  she  went  in  there  and  took  charge 

of  it. 

Mr.  Wellford.  All  right. 

Q.  Mrs.  Orahe,  you  bank  all  the  money  from  that  busi¬ 
ness,  don  *t  you  ?  A.  T  do. 

Q.  And  you  and  Mr.  Collins  were  partners  from  the  20th 
dav  of  Mnv,  1935  down  to  December  31,  1935,  weren’t  vou? 
A.  Well,  no,  we  was  not  partners;  just  Mr.  Collins  got  half 
of  it  to  run  the  business  with  me. 


By  the  Court: 

Q.  You  signed  a  partnership  return,  and  so  did  lie.  You 
both  signed  it.  A.  If  I  did,  I  did  not  mean  it  in  that  manner. 
Q.  What  ?  A.  I  did  not  mean  it  that  way. 


Q.  There  is  Mr.  Collins’  signature  here.  A.  I  do  not 
know — 

(t>.  Von  know  his  signature,  and  this  is  yours?  A.  That 


is  mine. 

(ids  (t).  Von  remember  these  returns?  A.  Yes.  1  re¬ 
member  them. 

Q.  You  remember  both  of  them,  don’t  you?  A.  !  may 
have  put  it  that  way,  but  I  did  not  mean  it  that  way. 

<.c>.  Who  is  Helen  .).  Collins?  Is  she  a  sister  of  Francis 
Collins,  or  his  wife? 

Who  knows  about  that?  What  is  this  notary's  relation 
ship  ? 

Mr.  Wellford.  T  do  not  know. 

Mr.  O'Shea.  I  will  go  out  and  ask  him. 

The  Court.  Find  out. 

Mr.  O'Shea.  Yes. 


By  the  Court : 

tL>.  You  say  that  there  is  no  partnership?  A.  Xo.  It  may 
have  been  put  in  that  manner. 

Q.  I  am  calling  your  attention  to  it,  because  you  swore  it 
is  a  partnership  here.  1  do  not  want  you  to  make  a  mis¬ 
take. 


By  Mr.  Wellford: 

Q.  In  regard  to  those  two  returns  that  the  Court  spoke 
about,  the  profits  were  divided  between  you  and  Mr.  Coilins. 
were  they  not  ?  A.  Yes. 

Q.  You  took  half,  and  he  took  half?  A.  Mr.  Collins  took 
half,  yes. 

Mr.  O'Shea.  Your  Honor,  she  is  his  sister. 

The  Court.  Sister  of  Francis  Collins? 

Mr.  O'Shea.  Yes.  She  signed  the  proposal. 

By  Mr.  Wellford: 

Q.  Do  you  carry  on  this  business  under  your  own 
669  name?  A.  1  carry  it  under  the  W.  Warren  Taltavuil 
Funeral  Home. 

(t).  And  also  under  the  name  of  Ellen  Burke  Taltavuil, 

vour  deceased  sister  ?  A.  I  do  not  know  about  that.  I  onlv 
•  _  • 

carry  it  under  the  Taltavuil  Funeral  Home. 

Q.  Did  you  ever  look  in  the  telephone  book  ?  A.  Xo. 

1  Q.  Didn't  you  know  it  was  listed  under  AY.  Warren  Talta¬ 
vuil  at  that  address,  and  Ellen  Burke  Taltavuil  at  that  ad- 
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dress,  and  Taltavull  Funeral  Home,  all  in  bold-faced  type’ 

A.  It  mav  have  been.  I  do  not  know.  1  am  earrving  the 
•  • 

telephone  in  my  own  name  now. 

(L).  Since  when?  A.  I  could  not  tell  you  exactly. 

<J.  When  did  yon  put  it  over  in  your  name?  A.  I  could 
not  tell  that.  The  Telephone  people  may  tell  you  that. 

(.).  Did  von  have  anvbodv  to  advise  vou  to  take  it  in  vour 

v  •  •  •  •  • 

name?  A.  Xo. 

(t).  Who  is  your  counsel  ?  A.  Who  is  what? 

(,).  Who  is  your  counsel  ? 

The  Court.  Who  is  your  lawyer? 

A.  Mr.  Fitzgerald. 

Bv  Mr.  Wellford. 

(t>.  Was  Mr.  Sullivan  ever  your  counsel?  A.  Mr.  Sulli¬ 
van  ? 

670  Q.  Was  Mr.  Sullivan  ever  attorney  for  you?  A. 

Xo,  Mr.  Sullivan  is  not  mv  attornev. 

■  • 

Q.  Xever  been  vour  attornev  ?  A.  Xo. 

(t).  When  your  father  passed  away,  Mrs.  (Jrahe.  there  was 
a  lot  of  real  estate  that  was  left  to  all  of  the  children,  was 
there  not  ?  A.  Yes,  sir. 

O.  Do  vou  remember  that  that  real  estate  was  all  con- 

veved  bv  vou  children  to  Mr.  Sullivan,  and  then  conveved 
•  •  •  • 

back  to  each  one  of  the  children,  he  acting  as  the  conduit  ?  A. 
1  don’t  know  a  thing  about  that. 

Q.  Where  did  you  sign  the  petition  by  which  your  brother 
was  granted  letters  of  administration?  A.  I  evidently 
signed  it  at  home. 

Bv  the  Court : 

Q.  Were  you  ever  in  Mr.  Sullivan's  office  in  connection 
with  this  business  ?  A.  This  business  ? 

Q.  Well,  this  administration  business.  A.  I  think  I  was 
in  there  once.  Yes,  I  was  in  there. 

By  Mr.  Wellford : 

Q.  He  represented  you  at  the  time  the  petition  was  filed, 
didn’t  he?  A.  For  what? 

Q.  Wasn’t  he  your  counsel  at  the  time  you  joined  with 
your  brother  and  filed  a  petition  asking  that  your  brother 
be  appointed?  A.  T  don't  remember  Mr.  Sullivan  at  that 
time. 


283  “Q.  Mrs.  Grahe,  shortly  after  the  death  of  your 
sister,  there  was  a  meeting  held  in  the  funeral  home 

where  there  were  present  Mr.  Sullivan.  Mr.  Burke,  you,  and 
Mr.  Collins.'  Isn't  that  correct.’  A.  Vos,  there  was  one 
meeting  there. 

lt>.  Who  called  in  Mr.  Sullivan.’  led  you.’  A.  No.  1 
don’t  think  1  did. 

(t>.  What  was  discussed  at  that  meeting .’  A. 

284  Ueaily  1  could  not  lei i  you  just  now.  i  cannot  ie- 
member  now.  At  the  time  1  was  so  confused,  I  could 

not  tell  you. 

Q.  But,  as  a  result  of  that,  from  that  moment  on  you  con¬ 
ducted  that  business.’  A.  From  the  death  of  my  sister; 
from  the  time  my  sister  died  is  the  time  1  conducted  it. 

(c).  And  you  have  taken  all  the  profits  that  come  old  of 
there  and  paid  Mr.  Collins  one-half  of  it,  and  the  rest  you 
used  yourself.’  A.  No,  I  used  it  on  the  children.”  (p.  i30.) 

“(t).  Out  of  those  profits  you  have  paid,  since  the  death  of 
your  sister,  .8110.  a  month  to  the  Building  Association  in 
which  your  brother,  Mr.  Burke,  is  an  officer,  on  tile  incum¬ 
brance  on  that  real  estate  where  the  business  is  located.’ 
Isn't  that  right.’  A.  That  is  right.”  (pp.  130-131.) 


(572  Q.  Now,  all  of  the  checks  on  the  business  are 
signed  how.’  A.  Signed  by  me. 

073  (>.  What  is  the  title  that  is  used?  A.  W.  Warren 

Taltavull  Funeral  Home. 

Q.  By —  A.  Annie  O.Grahe. 

Q.  And  that  has  gone  on  that  way  for  how  long.’  A. 
Ever  since  the  death  of  my  sister. 

Q.  Mrs.  Grahe — 

The  Court.  While  you  are  looking  for  that,  1  want  to 
show  her  this  petition,  PlaintitY's  Kxhibit  1.  Whose  sig¬ 
nature  is  that? 

The  Witness.  That  one  is  mine. 

Bv  the  Court : 

i  • 

Q.  Whose  is  the  other?  A.  And  this  is  my  brother's 
name. 

Q.  And  who  is  the  other?  A.  Mr.  Sullivan. 

Q.  And  below  that?  A.  Myself  again. 

Q.  You  remember  signing  that?  A.  I  said  I  remember 
signing  a  paper,  but  I  don't  recall  what  it  was.  I  remem¬ 
ber  signing  a  paper. 

The  Court.  That  is  the  petition. 
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By  Mr.  Wellford: 

(t).  .Mrs.  Graiic,  when  you  took  over  the  business  on  the 
dentil  of  your  sister,  you  advanced  $90.15  as  a  first  de¬ 
posit.’  Isn’t  that  correct.  A.  i  advanced  $9d,  1  remember, 
but  just  what  it  was  I  don’t  know  exactly,  it  must  have 
been  to  pay  something,  because  1  had  not  any¬ 
thing  out. 

(>74  Q.  Do  you  recall  that  in  August  of  1935,  on  Au¬ 
gust  3rd,  there  was  a  check  drawn  to  your  order  in 
the  sum  of  $545.91.  in  which  were  $90.15  first  deposit. 
Building  Association  $’_!20,  newspapers  $(5.50,  express  $7.77, 
insurance  $21.49,  makim.--  a  total  of  $545.91.  Do  vou  recall 
receiving  that  cheek?  A.  Yes. 

Q.  And  that  was  to  repay  to  you  all  of  the  moimy  that  you 
had  advanced  since  you  went  in?  A.  1  could  not  say  it  was 
all  of  the  money,  it  was  some  of  if  that  1  had  nut  in. 

Q.  Do  vou  recall  testifying  before  the  Auditor  in  this 
court  ? 


Bv  the  Court : 

Q.  Was  it  all,  or  not  ?  A.  I  remember  that  much  of  it,  but 

whether  there  was  more  1  cannot  remember.  1  know  l  paid 

for  everything  that  came  in  there.  There  was  not  any 

rnonev  there. 

« 

By  Mr.  Wellford: 

C>.  Then  shortly  thereafter — 

The  Court.  From  whom  was  this  check? 

Mr.  Wellford.  This  check  was  drawn  on  the  account  of 
the  W.  Warren  Taltavull  Funeral  Home,  payable  to  her. 

The  Court.  Who  drew  that  check  ? 

Mr.  Wellford.  She  drew  the  check  herself,  as  reimburs¬ 
ing  her  for  moneys  she  had  put  up. 

The  Court.  Did  the  bank  later  do  that,  or  honor  that 
chock ? 

Mr.  Wellford.  The  money  was  in  her  name.  She  was 
running  the  business  herself,  and  this  money  was 
(>7S  from  money  that  had  come  in  from  the  business  at 
the  place,  and  she  had  advanced  this  $545,  and  it  had 
been  paid  back  to  her  in  August  of  that  year. 

That  is  the  point  that  1  am  bringing  out,  that  this  is  all  of 
the  money  that  she  had  advanced  when  she  started. 

The  Court.  All  right. 
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Bv  Mr.  Wellford: 

Q.  Mrs.  Gralie,  shortly  thereafter,  you  ami  Mr.  Collins 
both  started  to  withdraw  funds  from  this  business,  didn't 
you ?  A.  Yes. 

Q.  And  according  to  that  tax  return  in  December,  you 
split  up  this  four  thousand  and  some  dollars  between  you  ? 
A.  \  es. 

Q.  And  from  that  time  on  you  had  been  splitting  up  the 
profit?  A.  Yes. 

Q.  There  have  never  been  any  losses,  have  there  ?  A.  Xot 
as  I  know  of. 


Bv  the  Court: 


Q.  You  are  busy  down  at  the  Government  Printing  Office 
during  the  dav?  A.  In  the  Bureau,  ves. 

Q.  Bureau  of  what  ?  A.  Bureau  of  Engraving  and  Print¬ 


ing. 

Q.  You  observe  their  hours,  from  9  to  4?  A.  8  to  4. 

Q.  What  time  do  you  have  to  devote  to  the —  A.  (In¬ 
terposing)  I  am  on  duty — I  work  all  the  time.  I  stay  there 
all  the  time. 

079  Q.  Well —  A.  (Continuing)  Mr.  Collins  manages 
the  business  forme,  and  1  look  after  it.  too. 

Q.  lie  looks  after  the  business  for  you?  He  is  a  partner. 
A.  Xo.  he  is  no  partner. 

Q.  You  claim  it  is  your  own  business  ?  A.  I  claim  I  have 
been  running  ii.  1  claim  I  am  running  it,  until  the  court  de¬ 
cides.  I  have  been  doing  that  for  nearly  four  years. 

Q.  Are  von  keeping  this  monev  that  vou  make  out  of  that 
business  segregated,  so  that  you  can  put  your  hand  on  it? 


A.  As  it  comes  in. 
around  the  house. 


1  list'  it  on  the  clrb'Ven  and  overvwhero 
I  pay  for  everything  out  of  it. 


By  Mr.  Well  ford: 


(t).  You  live  off  of  it  yourself?  A.  I  don’t  get  anything, 
oniv  something  to  eat  out  of  it. 

i  •  ^  m 

Q.  You  pay  this  8110  a  month  incumbrance  on  the  prop¬ 
erty?  A.  Yes. 

Q.  And  you  have  taken  how  much  out  of  the  business  up 
to  December  .31,  if  you  know?  A.  1  think  the  figures  are 
right  there  in  the  book. 

Q.  December  31.  1937.  I  should  have  said.  It  is  around 
815.000?  A.  I  think  it  is  around  that. 
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284  (t).  Mrs.  Grahe,  do  you  own  that  business  at  the 
present  time? 

28.’)  A.  Well,  I  feel  that  I  own  it,  until  it  is  settled. 

(t>.  How  long  have  you  owned  it ?  A.  Going  on 
four  years. 

(c>.  You  have  owned  it  since  the  death  of  your  sister?  A. 
Y  es. 

Q.  Did  anvbodv  tell  vou  you  could  have  it  ?  A.  Xo. 

»  »  »  •  • 

(t).  Mr.  Burke  told  you  to  take  it  ?  A.  He  told  me  to  keep 
the  doors  open.  He  told  me  to  keep  the  doors  open  be¬ 
cause  I  was  the  owner  of  the  property."  (pp.  135- 
136). 

(ISO  Q.  Did  he  sav  whv  he  wanted  vou  to  take  it  and  run 
it  and  keep  the  doors  open?  A.  Xo. 

Q.  He  turned  over  to  you  all  the  assets?  A.  He  did  not 
turn  it  over  to  me.  I  just  took  it. 

O.  Vou  took  it?  A.  When  !  went  in  there  I  did  not  know 
if  T  would  make  one  cent  in  there,  and  I  had  five  children 
and  the  home  and  business  to  run,  and  I  did  not  know  what 
I  was  going  to. 

285  “Q.  You  knew  in  August  of  that  year,  when  you 
got  that  8')4")  back  (referring  to  money  put  up  by  her) 

that  it  was  a  profitable  concern?  A.  At  that  time  I  did, 
but  wlion  1  tool:  it  over,  1  did  not  know. 

Q.  You  took  it  in  Mav?  A.  I  took  it  in  Maw 
Q.  And  in  August  you  knew  it  was  a  profitable  concern? 
A.  Yes. 

Q.  Did  you  ever  tell  Mr.  Burke  it  was  a  profitable  con¬ 
cern  ?  A.  Xo.  he  had  nothing  to  do  with  it. 

Bv  the  Court : 

Q.  Didn’t  he  ask  you  about  any  of  the  profits  you  were 
making,  or  whether  the  business  was  good?  A.  Xo.  He 
knew  I  was  keeping  the  house  up,  and  keeping  the  chil¬ 
dren.’’  (pp.  i 36-1 37). 

*  *  * 

682  (t).  Did  you  make  an  agreement  with  Mr.  Collins  in 

regard  to  running  this  business,  your  partner?  A. 
1  made  an  agreement  with  Mr.  Collins  to  stay  with  me,  be¬ 
cause  I  could  not  run  it  without  Mr.  Collins.  T  did  not 
know  anything  about  it. 

Q.  When  did  you  make  this  agreement  with  Mr.  Collins? 
A.  After  my  sister’s  death  I  asked  him  to  stay  with  me, 
and  he  was  willing. 


Q.  Was  that  at  the  meeting  at  which  Mr.  Sullivan,  Mr. 
Burke,  Mr.  Collins,  and  you  were  present ?  A.  1  don't  know 
that.  I  don't  remember  that. 

Q.  Do  you  remember  when  you  made  that  agreement  with 
Mr.  Collins?  A.  I  don't  know  exactly. 

(>S3  Q.  What  was  the  substance  of  the  agreement  you 
made?  A.  Mr.  Collins  said  he  would  stay  with  me 
and  run  the  business  for  me  if  I  would  "five  him  half.  He 
ran  the  business  for  my  sister  and  brother-in-law,  and  I 
could  lioi  undertake  a  nusinos  b\  uysHf. 

Bv  the  Court : 

Q.  Did  you  inquire  what  lie  was  paid  by  your  sister  and 
brother-in-law  ?  A.  Whether  they  paid  him  ? 

(c).  You  say  that  he  worked  for  them.  A.  lie  run  the 
business  for  them. 

(L>.  How  much  did  they  pay  him  ?  A.  1  do  not  know. 

(j).  lie  said  he  wanted  half  from  you?  A.  Yes,  but  be  was 
taking  a  chance,  if  I  made  £?>. 

Q.  He  was  running  the  business?  He  knew  all  about  it? 
A.  Yes. 

(L>.  You  are  the  one  who  was  takimv  a  chance?  A.  Yes. 
Of  course,  he  would  not  have  not  anything  if  we  did  not 
make  anything. 

By  Mr.  Well  ford: 

Q.  You  knew  that  this  business  had  been  conducted  under 
that  same  name  and  location  since  lh‘23?  A.  Yes. 

Q.  And  that  Mr.  Taltavull  had  nothing  in  the  world  except 
wliat  he  made  from  that  business?  A.  Yes. 

Q.  You  knew  that  ho  had  sorted  his  familv  of 
(JS-!  iive  children  *»n<!  his  wife,  and  educated  them  in  pri¬ 
vate  schools  from  what  lit*  made  in  that  business?  A. 

Yes. 

(t>.  Did  you  have  any  reason  to  believe  that  that  business 
was  not  a  i*ood,  lioimr  concern  ?  A.  Xo,  I  didn't.  After  both 
of  them  died,  1  didn't  know  what  would  be  there,  after  the 
death  of  those  two. 

(c).  You  just  thought  you  were  taking  a  chance?  A.  I 
thought  I  was  taking  a  chance  and  a  hi**-  one. 

Q.  I  think  you  did,  too.  A.  I  certainly  did,  with  five  chil¬ 
dren  and  the  business  and  all. 

(,).  But  not  in  regard  to  taking  over  the  business. 
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Mrs.  Brahe,  you  could  not  have  operated  this  business 

unless  vou  bad  had  the  assets  that  were  left  over  bv  vour 
•  *  • 

sister,  could  you?  A.  Well,  1  would  not  say  that.  I  may 
be  able  to  replace  those  things  if  1  did  not  have  them  there. 

Q.  Did  you  discuss  with  Mr.  Burke  anything  in  regard  to 
the  rental  value  of  the  premises?  A.  Xo. 

Q.  Never  discussed  it  ?  Did  lie  ask  you  about  it?  A.  Xo. 

286  “By  the  Court: 

Q.  The  onlv  thing  that  was  worth  anvthing  to  vou  was 
the  name  Taltavull?  A.  That  is  the  only  thing  1  got  up 
there. 

Q.  That  is  the  only  thing  that  was  worth  anything?  A. 
Yes,  and  that  was  the  children's  father's  name. 

Q.  You  had  that  on  a  Neon  sign  ?  A.  Yes. 

Q.  Still  there?  A.  Still  there."  (pp.  140-141). 

*  *  * 

687  Q.  Are  you  still  conducting  this  place  as  a  partner 
of  Mr.  Collins?  A.  Xo,  I  am  not. 

A.  Since  when  did  that  cease?  A.  Well,  in  fact,  it  was 
never  a  partnership. 

Q.  Never  mind  about  that.  Since  when  did  you  cease  to 
make  returns  as  a  partner? 

Mr.  Sullivan.  I  object  to  his  telling  her  ‘‘Never  mind.” 
The  Court.  lie  wanted  to  know  when  they  quit  making 
a  partnership  return.  That  is  fair  enough.  We  have  a 
partnership  return,  signed  by  her,  which  was  a  solemn  ad¬ 
mission  under  oath  that  she  and  Collins  were  partners,  and 
if  she  can  explain  that  I  want  her  to  do  it. 

If  you  will  ask,  when  was  it  you  ceased  making  partner¬ 
ship  returns  to  the  Internal  Revenue  Bureau — do  you  re¬ 
member? 

A.  I  realized  it  was  not  a  partnership.  I  was  just  giving 
Mr.  Collins  a  salary,  and  I  evidently  put  that  in  as  a  mis¬ 
take. 

By  the  Court : 

Q.  Subsequent  to  this  time,  have  you  made  any  returns 
to  the  Internal  Revenue  as  an  individual?  A.  Yes,  alone  on 
that. 

Q.  Just  for  your  share  of  the  profits.  But  now  we  will 
assume  that  you  make  $15,000  this  coming  year  running 
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your  business,  will  you  report  that  as  income  that  is  per¬ 
sonally  derived,  and  show  that  you  paid  a  salary  to  Mr. 
Collins?  A.  That  is  the  way  I  fix  it,  yes. 

By  Mr.  Wellford: 

Q.  As  a  matter  of  fact,  Mrs.  Grahe,  after  the  hear- 

688  ing  started  before  the  Auditor  in  which  these  re¬ 
turns  were  produced,  you  changed  from  filing  a  part¬ 
nership  return  and  started  to  file  an  individual  return — 
isn’t  that  true?  And  that  began  in  1938,  didn’t  it?  A. 
Xo,  before  that.  The  next  return  I  made  1  think  was. 

Q.  You  made  that  in  1938  for  the  year  1937?  A.  Yes. 

(*).  For  the  year  1937.  you  changed  your  return  and  made 
it  as  an  individual,  and  you  paid  Mr.  Collins  a  salary?  A. 
It  was  made  in  193(i,  I  think,  for  the  year  1936,  the  next 
vea  r. 

Q.  The  1936  return  is  there.  A.  In  partnership? 

Q.  Yes.  The  partnership  return  is  there.  For  the  year 
1937  vou  made  a  return,  in  Februarv  or  March  of  1938? 

iThe  Court.  Here  it  is  for  the  year  1933  and  the  year 
1936.  This  was  filed  March,  1937,  and  the  other  was  filed 
a  year  later.  I  showed  you  these. 

The  Witness.  Yes,  but  I  thought  I  had  changed  it. 
i  The  Court.  You  signed  one  and  Collins  signed  the  other. 
This  is  the  one  you  signed — the  one  you  signed  is  Plaintiff’s 
Exhibit  16,  and  the  one  Mr.  Collins  signed  is  Plaintiff’s  Ex¬ 
hibit  13.  Here  is  the  partnership  return  for  the  calendar 
year  1933,  which  was  filed  with  the  Revenue  Bureau  in 
March,  1936.  The  one  you  signed,  Plaintiff’s  Exhibit  16, 
was  for  the  calendar  year  1936,  which  was  filed  in  1937. 
'The  Witness.  I  thought  I  had  changed  it. 

The  Court.  Last  March  there  was  another  return 
due. 

689  The  Witness.  That  was  made  out  under  my  own. 
T  did  not  put  any  partner  to  it. 

Tin*  Court.  All  right. 

By  Mr.  Wellford: 

Q.  In  March  of  1938  you  were  required  to  file  a  return 
for  the  year  1937.  were  you  not?  A.  Yes. 

Q.  As  a  matter  of  fact,  didn't  you,  on  the  advice  of  coun¬ 
sel,  change  from  a  partnership  and  file  an  individual  re¬ 
turn?  A.  Yes. 
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Q.  And  that  was  after  you  had  attended  the  hearings 
here  before  the  Auditor,  wasn’t  it;'  A.  Well,  I  can't  re¬ 
member  just  exactly  now. 

Q.  Well,  vou  filed  for  the  vear  1937  an  individual  return.’ 
A.  Yes. 

Q.  And  in  that  return  you  paid  Mr.  Collins  a  salary.' 
A.  A  salary. 


Q.  Have  you  a  copy  of  that  return  with  you.'  A.  No,  you 
have  it. 

The  Court.  It  was  filed  in  1938. 

The  Witness.  You  made  me  bring  that  copy  of  it.  You 


have  my  copy. 

Mr.  Wellford.  I  believe  you  are  right.  I  believe  it  is  an 
exhibit  in  the  hearing  before  the  Auditor.  That  is  right. 
(t).  Xow,  how  much  did  you  pay  Mr.  Collins?  Fifty  per 
cent  ?  A.  Yes,  half  of  it. 

090  Q.  And  you  just  changed  the  form  of  the  return, 
but  you  still  paid  him  one-half  ?  A.  Yes. 

Q.  Who  advised  you  to  do  that  ?  A.  Well,  I  guess  my — 
Mr.  Fitzgerald. 


Bv  the  Court : 

Q.  Didn't  Collins  himself  raise  a  question  there  about 
that  partnership  business?  Didn’t  he  talk  about  it  and  say 
you  have  to  make  an  individual  return  after  this  lawsuit 
started?  A.  I  don't  remember  Mr.  Collins  saving  anything. 

Q.  Did  he  ever  mention  it  to  you,  about  changing  your 
return  ?  A.  I  cannot  remember  Mr.  Collins  saving  am*- 
thing. 

Q.  He  said  nothing  to  you  at  all  ?  A.  lie  may  have.  I 
don't  say  he  did  not. 

Q.  He  did  not  tell  you  he  did  not  want  to  be  involved 
and  have  to  pay  back  all  this  money,  and  that  you  had 
better  change  your  return  and  say  you  owned  the  business, 
and  vou  had  to  make  a  return  for  that?  A.  I  don't  re- 
member  that. 

Q.  Who  told  you  to  make  a  partnership  return  ?  A.  No¬ 
body.  I  did  it  myself.  I  did  not  realize  it.  I  made  it 
myself. 

By  Mr.  Wellford: 


Q.  You  signed  this  partnership  return.  Who  prepared 
it  ?  A.  Do  what  ? 


Q.  This  partnership  return  i’or  1936,  you  signed  it  and 
swore  to  it.  Who  prepared  it ?  A.  The  one  I  had 
691'  down  at  the  Revenue  office,  I  made  out  myself  down 
there. 

(<).  This  partnership  return?  A.  The  first  one  1  had 
made  down  there,  1  went  down  there  myself. 

Q.  What  do  von  mean  bv  the  iirst  one?  A.  The  one  for 
1935. 

Q.  Mr.  Collins  signed  that,  and  >wore  to  it.  A.  But  1 

weiit  down  and  made  out  mv  share  of  it  down  there. 

* 

Q.  I  am  not  talking  about  your  personal  share  in  that. 
I  am  talking  about  this  return,  which  you  paid  no  tax  on — 
thh>  return.  A.  Mr.  Collins  evidently  made  that  one  out. 

(lj.  And  the  one  for  1936,  who  made  that  out? 

The  Court.  She  signed  it. 

Mr.  Wellford.  She  signed  it. 

Q.  Did  anybody  assist  you  in  making  it  out?  A.  T  don’t 
knbw  whether  Mr.  Sullivan — T  made  it  out.  I  guess  this  is 
wrong,  that  other  one. 

Q.  AT i*.  Sullivan  helped  you  to  make  that  out?  A.  T 
won’t  bo  sure.  I  thought  ho  helped  me  on  one. 

Q.  He  helped  you  on  one? 

The  Court.  Tn  this  partnership  one.  she  said  that  she 
had  no  help. 

The  Witness.  That  is  the  one  T  made  out  myself. 

By  the  Court: 

Q.  You  knew  how  to  do  it?  A.  Oh,  no.  The  one  that  is 
made  out,  I  had  taken  it  down  to  the  office  and  made 
692  it  out  myself. 

Q.  Here  is  the  question,  about  whether  you  had 
anv  assistance  in  making  this  out.  and  vou  said  no  in  both 
of  them.  A.  In  this  one,  the  man  down  there  made  it  out 
for  me,  and  I  thought  T  had  Mr.  Sullivan  on  this  next  one. 

Q.  This  man  that  made  it  out  was  representing  the 
Treasury?  A.  Representing  the  Treasury. 

Q.  And  yet  he  would  have  noted  on  here,  if  lie  is  an  in¬ 
come  tax —  A.  (Interposing)  He  made  it  out  for  me.  T 
had  the  papers. 

Q.  If  the  Internal  Revenue  man  made  it  out,  he  would 
have  sworn  to  it,  but  Miss  Helen  Collins  swore  to  it.  1 
ai'n  talking  about  the  partnership  agreement.  A.  I  am 
thinking  about  it  being  my  own. 
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The  Court.  Were  you  asking  about  her  own? 

Mr.  Wellford.  I  am  asking  about  this  partnership — 
The  Witness  (interposing).  Mr.  Collins  made  these  out. 

By  Mr.  Wellford: 

Q.  And  you  did  not  know  anything  about  these?  A.  Oh, 
yes.  I  was  there  and  signed  them  with  him. 

By  the  Court: 

Q.  Where  is  Helen  Collins’  office?  She  is  a  notary  pub¬ 
lic.  his  sister.  A.  I  don't  know,  exactly  know. 

Q.  Did  she  come  to  the  undertaking  establishment?  A. 
She  evidently  came  there. 

#  •  # 

(197)  Q.  You  have  no  children  of  your  own?  A.  No. 

Q.  Your  husband  is  living?  A.  Yes. 

Q.  You  talked  to  him  about  it?  A.  No,  he  did  not 
696  have  anything  to  do  with  it. 

Q.  You  did  not  ask  his  advice,  either?  A.  No. 

Q.  What  is  his  business?  A.  He  has  not  any  job  just 
now,  but  he  works  around  driving  the  wagon  and  taking 
flowers  to  the  cemetery. 

By  Mr.  Wellford  : 

Q.  He  is  the  one  that  went  to  the  Telephone  Company 
and  signed  your  name?  A.  Yes,  T  had  it  changed. 

Q.  This  income  tax  return  for  the  year  1937.  who  made 
this  out  for  yon?  A.  1937? 

0.  Yes.  A.  Mr.  Fitzgerald. 

0.  Where  did  he  get  those  figures?  A.  Mr.  Collins  gave 
them  to  me  from  the  business. 

Q.  And  you  gave  them  to  Mr.  Fitzgerald?  A.  Yes. 

By  the  Court: 

Q.  T  notice  they  took  a  credit  for  dependents  of  $1600. 
What  dependents  have  you?  A.  Four  children,  the  chil¬ 
dren  of  Mrs.  Taltavull. 

Bv  Mr.  Wellford: 

* 

Q.  You  consider  this  business  a  very  profitable  business, 
don't  vou?  A.  I  think  it  is  now. 
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697  Q.  And,  from  the  beginning,  from  the  time  you 
took  it  over?  A.  No,  1  did  not  know  anything  about 

it  then. 

Q.  From  the  day  you  took  it  over,  it  has  always  been 
profitable?  A.  My  sister  has  always  made  a  living. 

Q.  T  mean  from  the  time  you  took  it  over,  from  the  year 
193”).  from  May  19  to  December  31,  you  and  Mr.  Collins 
took  a  profit  ?  A.  Yes. 

Q.  And  for  the  vear  1936  vou  took  a  large  profit?  A. 
Yes. 

Q.  And  for  the  year  1937  a  profit.  1938,  what  about  that  ? 
Have  you  the  books  here  for  1938?  A.  I  have  all  the  books 
here  for  1938. 

Q.  Have  you  the  income  tax  for  1938?  A.  Xo,  it  has  not 
been  made  out  yet. 

Q.  "What  profit  was  made  in  1938?  About  the  same?  A. 
Around  the  same. 

Q.  How  many  funerals  were  there?  A.  I  could  not  tell 
you  exactly:  one  hundred  and  some. 

The  Court.  Have  you  got  Collins'  individual  return  for 
this  year,  the  same  year  as  this,  1937? 

Mr.  "Wellford.  T  have  asked  him  to  produce  it  under 
subpoena  duces  tecum.  T  presume  that  it  is  here. 

The  ConrC  Here  it  says,  under  “Business  Deductions, 
Salaries  not  included  as  labor,”  none. 

698  By  Mr.  Wellford: 

Q.  What  money  for  your  support  has  come  from  the 
business  since  the  death  of  your  sister  ?  A.  To  my  support  ? 
Q.  Yes.  A.  Nothing  but  something  to  eat. 

Q.  Do  you  remember  testifying  in  Mr.  Marshall's  office 
that  tin*  money  for  your  support  came  from  the  business? 
A.  Something  to  eat  is  all  I  get  out  of  it. 

Q.  What  do  you  do  with  the  rest  of  the  money?  A.  T 
spend  it  on  the  children,  and  the  home. 

Q.  Have  you  any  record  to  show  how  much  money  you 
spent  on  the  children?  A.  Xo.  I  pay  out  in  cash  for  things 
they  want. 

Q.  Don't  you  keep  any  records  of  how  much  you  spend 
on  these  children?  A.  Xo.  I  don’t  keep  any  records.  T 
just  let  them  have  whatever  they  have  been  used  to. 

Q.  You  pav  bv  check?  A.  Some  bv  check  and  the  rest  bv 
cash ;  most  of  it  is  by  cash. 
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Q.  Do  you  go  to  the  bank  and  get  the  cash?  A.  Yes,  and 
keep  it. 

Q.  Have  you  any  vouchers  or  receipts  for  what  you  paid 
out  ?  A.  I  have  some  receipts,  but  very  few. 

Q.  You  don’t  know  how  much  you  spent  on  the  children? 
A.  Xo.  The  children  would  go  down  and  buy  things.  They 
did  not  bring  receipts  home. 

GOO  Q.  Have  you  your  deposit  book  home?  A.  Xo. 

Q.  Didn’t  I  ask  you  to  bring  it?  A.  I  don’t  think 
so. 

Q.  I  think  I  asked  you  for  it.  A.  I  have  it  right  here 
with  me. 

Q.  Has  your  bank  balance  increased  any  since  you  took 
over  this  business?  A.  Xot  very  much. 

0.  How  much?  A.  I  couldn’t  sav  exactly. 

.  •  • 

Q.  Ten  thousand  dollars?  A.  Xo,  I  don’t  know. 

Q.  Seven  thousand  dollars?  A.  It  may  be  five  or  six 
thousand  dollars,  down  there. 

Q.  It  increased  five  or  six  thousand  dollars,  and  the  rest 
of  flu*  money  you  say  you  spent  for  the  children?  A.  Yes. 

O.  But  you  have  no  receipts  for  it?  A.  Xo.  T  got  some 
of  them,  but  not  all. 

O.  T  asked  you  to  produce  records  showing  your  with¬ 
drawals  from  this  business  from  December  31.  1037,  to 
date.  Have  you  that  with  you?  A.  T  only  have  one  figure, 
just  what  Mr.  Collins  gave  me.  T  don't  draw  any  money 
off  that  hook,  or  any  expenses. 

Q.  From  the  31st  day  of  December,  1037,  down  to  date, 
how  much  have  you  withdrawn?  A.  $7,100. 

Q.  That  is  for  the  year  1038?  A.  ’38. 

700  Q.  You  withdrew  that  much?  A.  Yes. 

Q.  Ts  there  any  more  coming  to  you?  A.  For 
that  vear,  no. 

0.  For  1038  your  share  was  seven  thousand  and  some 
dollars?  A.  Yes. 

Q.  And  Mr.  Collins’  was  how  much?  A.  The  same. 

Q.  So  you  both  took  seven  thousand  and  some  dollars 
out  of  the  business? 

The  Court.  She  gave  you  the  exact  amount,  didn't  she? 

The  Witness.  Yes,  $7,199.49. 

The  Court.  Approximately  $7,200.  That  is  one-half  of 
the  net  profits? 

The  Witness.  Yes. 
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By  Mr.  Wellford : 

Q.  Before  this  net  profit  was  reached,  don't  you  deduct 
$110  a  month  to  pay  to  the  Building  Association?  A.  That 
is  taken  out  of  the  business. 

Q.  Before  net  profits?  A.  Yes. 

Q.  Then  there  is  twelve  times  $110  added  to  that  net 
profit,  isn't  there?  A.  Yes. 

Q.  That  is  correct,  isn’t  it?  A.  Yes. 

Mr.  Sullivan.  That  is  a  legal  argument.  That  is 

701  not  testimony,  that  the  net  profits  should  have  added 
to  them  payments  that  were  made  on  account  of  the 

premises  that  had  to  be  used. 

The  Court.  Yes.  I  think  you  are  right  about  that.  She 
claims  the  net  profit  after  she  paid  to  this  Building  and 
Loan:  it  came  out  of  the  business:  no  doubt  about  that. 

By  Mr.  Wellford: 

Q.  Mrs.  Orahe.  how  much  does  it  cost  von  to  earn*  that 
business — the  real  estate,  I  mean,  not  the  business  at  all, 
but  the  upkeep  and  expenses  of  the  real  estate,  including 
the  encumbrance  ?  A.  I  could  not  say  exactly  what  it  cost, 
because  I  am  doing  something  all  the  time,  papering  and 
painting  and  that  stuff  all  the  time. 

By  the  Court : 

Q.  What  are  the  taxes?  A.  $181. 

Q.  You  pay  that  out  of  the  business?  A.  Xo.  out  of  my 
share.  T  pay  all  those  things  out  of  what  I  get.  I  don't 
take  anything  off  that  book. 

By  Mr.  Wellford: 

i  Q.  Would  you  have  rented  that  place  after  the  death  of 
your  sister  to  your  brother  as  administrator  to  operate 
that  business  for  the  children?  A.  I  don’t  know  whether 
I  would  or  not. 

Q.  You  don't  know  whether  you  would  or  not?  A.  Xo, 
T  don’t. 

Q.  Would  you  have  rented  it  to  anyone  else?  A.  Well, 
if  I  had  to  get  out  of  there,  I  might  rent  it  to  somo- 

702  body  else,  but  these  children  begged  me  to  keep  it, 
and  I  tried  to  keep  it  for  the  two  boys,  that  the 

mother  always  wanted  to  do.  I  tried  to  do  the  same  thing 
as  she  did. 
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Q.  I  asked  you  if  you  would  have  rented  that  place  to 
your  brother  as  administrator  to  operate  that  business  for 
the  benefit  of  the  children.  Would  you  have  rented  it  to 
him?  A.  Xo,  T  don't  know  whether  I  would  or  not. 

Q.  You  wanted  it  for  yourself?  A.  I  wanted  to  keep  it 
mvself  for  those  children.  I  wanted  those  children  to  have 
it 

Q.  Xow,  Mrs.  Gralie.  we  will  start  with  the  books  for  the 
year  1938.  These  are  the  books  von  produced,  are  they? 

Mr.  Sullivan.  Let  me  make  this  suggestion.  "We  have 
had  quite  a  considerable  length  of  time  taken  in  going  over 
the  books  and  records  before  the  Auditor,  in  order  to  save 
the  Court  from  some  detailed  and  intensive  work.  Xow, 
when  this  witness  was  brought  here  and  put  on  the  stand, 
she  produced  the  papers,  and  was  asked  to  state  the  amount 
that  was  paid  to  her  as  her  share  for  the  year  1938.  the 
year  just  closed.  She  has  said  it  was  approximately  the 
same  amount  as  the  previous  year,  and  then  gave  the 
exact  figures,  and  T  did  not  object:  T  allowed  it  to  come  in. 
because  T  want  the  Court  to  have  full  light  on  it,  but  if  Mr. 
Wellford  think*  that  this  Court  is  going  to  sit  here  now 
and  act  as  the  Auditor  for  the  year  1938,  T  object. 

Mr.  Wellford.  T  am  perfectly  willing  to  stipulate  that 
the  net  income  for  that  year  is  twice  the  amount  she  nets. 

and  will  forget  about  going  over  the  books  for  19.38. 
703  That  is  accepting  his  statement.  That  is  his  state¬ 
ment. 

Mr.  Sullivan.  T  have  accepted  the  testimony  of  the  wit¬ 
ness.  That  is  all  there  is  to  it. 

The  Court.  What  is  the  stipulation? 

Mr.  Wellford.  The  stipulation  that  the  net  income  from 
this  business  for  the  vear  1938,  which  is  a  vear  bevond  the 
Auditor's  report,  was  twice  the  amount  of  money  that  she 
stated  here. 

The  Court.  She  said  she  got  $7,190.40. 

Mr.  Wellford.  Yes. 

The  Court.  As  her  part,  and  the  other  fellow  got  the 
same,  which  would  make  approximately,  in  round  figures, 
twice  $7200  or  $14400  made  in  1938. 

Is  that  right  ? 

The  Witness.  Yes. 

The  Court.  Then  we  do  not  want  to  fool  with  that. 

Mr.  Wellford.  That  is  all  that  I  wanted,  because  the 
Auditor's  report  did  not  go  into  that  at  all. 


The  Court.  And  that  is  agreeable  to  you,  Mr.  Sullivan? 

Mr.  Sullivan.  Entirely. 

Mr.  Wellford.  I  think  that  is  all — just  one  question. 

Q.  For  the  year  1939,  up  to  the  present  time,  has  the 
business  been  about  the  same  as  it  was  in  prior  years? 
A.  Yes,  it  runs  about  the  same. 

*  *  * 

2S7  Cross  Examination. 

By  Mr.  Sullivan. 

*  %  * 

707  (*).  How  about  the  business  location  of  the  premises 

owned  by  you?  Did  you  regard  those  premises  as 
desirably  located  for  possible  success  in  running  the  busi¬ 
ness  ?  A.  Yres,  I  do. 

Q.  How  about  the  name  that  was  on  the  premises,  Talta¬ 
vull  Funeral  Home?  Did  you  regard  that  as  a  helpful 
factor?  A.  Yes,  I  did. 

Q.  Did  you  have  in  mind  or  know  that  there  was  also 
another  Taltavull  funeral  establishment  in  Washington? 
A.  Yes,  his  brother.  I  knew  his  brother  was  in  the  business. 

Q.  That  used  to  be  his  father’s  business?  A.  Yes. 

Q.  An  older  business  than  yours?  A.  Oh,  yes,  years 
older. 

Q.  Did  you  have  in  mind  that  the  name  Taltavull  itself 
would  bring  to  your  premises  all  the  business?  A.  Xo,  1 
did  not. 

Q.  What  special  facilities  were  there  that  you  can  tell 
us  about  of  getting  additional  funerals  each  month  to  run 
the  business?  A.  I  don’t  quite  understand  what  you  mean. 

Q.  What  was  there  that  vou  knew  about  that  vou  could 
rely  upon  to  insure  or  feel  reasonably  sure  of  getting 
chough  funerals  each  month  to  keep  on  operating  the  busi¬ 
ness  without  a  loss?  A.  Well,  it  was  only  with  the 
70S  help  of  Mr.  Collins,  is  the  only  way  I  could  judge;  he 
had  been  in  there  with  mv  sister  and  brother-in-law, 
and  the  only  way  I  thought  1  could  get  something  would  be 
through  him. 

Q.  Did  you  know  how  extensively  he  had  contacts  with 
the  past  customers  of  the  business?  A.  Yes. 

Q.  Were  thev  extensive?  A.  He  had  reallv  had  it  all. 
because  Mr.  Taltavull  was  sick  a  good  deal,  and  he  had 
taken  charge  of  it. 
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Q.  Had  you  any  way  of  knowing  or  feeling  reasonably 
sure  that  the  number  of  funerals  that  would  be  obtained 
per  month  would  bo  any  certain  minimum  number?  A. 
Xo,  I  did  not. 

By  the  Court: 

Q.  Did  Mr.  Collins  think  that  you  were  taking  any  chance 
when  you  were  taking  over  the  business?  A.  I  don't  know 
whether  he  thought  it  or  not. 

Q.  He  encouraged  you  to  go  ahead?  A.  He  just  thought 
it  was  all  right  to  hold  on  to  it,  to  sot*  what  we  would  do 
with  it. 

By  Mr.  Sullivan: 

Q.  Did  anybody  but  yourself  put  in  any  money  to  operate 
this  business  after  the  death  of  your  sister,  Mrs.  Taltavull? 
A.  Xo,  nobodv  but  mvself. 

Q.  And  can  you  tell  us  approximately  how  much  you  put 
into  it  before  vou  drew  anv  out  ?  A.  Well,  I  could  not 
say  exactly,  but  1  imagine  around  five  or  six  hundred 
dollars  I  put  out  at  first  to  keep  it  running,  until  we  got 
something  in. 

709  Q.  Is  it  true  that  you  never  put  into  it  more  than 
about  $90?  A.  Xinetv  dollars?  I  put  five  or  six 
hundred  in;  more  than  that,  I  guess. 

Q.  Upon  whose  credit  were  the  bills  incurred  for  adver¬ 
tising  and  other  overhead?  A.  Paid  by  me,  all  those  things 
were. 

Q.  Did  anvbodv  else  assume  liabilities  for  anv  of  those 
bills  incurred?  A.  Xo,  no  one  at  all. 

Q.  Was  an  extensive  amount  of  advertising  continued 
right  straight  through?  A.  Yes,  it  continued  just  the  same 
right  on. 

By  the  Court: 

Q.  Was  that  advertising  done  by  yearly  contract?  A. 
Well,  1  don’t  know  exactly,  whether  by  the  month  or  how. 

Q.  You  don’t  know  how  much  space  you  required? 
A.  Xo. 

By  Mr.  Sullivan: 

Q.  Xow,  please  explain  to  us  just  in  your  own  way  just 
what  you  did,  what  services  you  rendered  and  the  attention 
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you  grave  personally  to  the  business  from  the  time  when 
you  first  started  operating  it  after  the  death  of  Mrs.  Talta- 
vull.  as  to  what  time  of  the  day  or  night  you  were  there,  and 
what  you  did.  A.  Well,  after  the  death  of  my  sister,  the 
children  begged  me  to  stay  there,  and  cried,  and  did  not 
want  to  be  put  in  a  home.  I  broke  up  my  home  and  came 
there  to  live  with  the  children,  and  in  the  mornings  1  would 
get  up  and  fix  different  things  for  them  in  the  morning, 
get  them  ready  for  school  and  fix  their  lunches  and 

710  all  that — 

Mr.  Wellford.  I  do  not  want  to  interfere  with 
this,  but  I  do  not  see  that  this  has  anything  to  do  with  the 
business. 

The  Court :  The  question  was  directly  what  she  did  for 
the  business. 

Mr.  Sullivan.  She  is  covering  that.  too. 

Q.  Just  pass  over  the  .attention  you  gave  to  the  children, 
and  deal  with  the  attention  you  gave  to  the  business.  A.  I 
am  up  all  night.  T  answer  all  the  calls  at  night.  'When  the 
calls  come  in.  I  answer  them,  and  1  stay  there  when  they 
go  out  and  look  after  it  until  they  get  back.  1  put  in  most  of 
my  time  over  there. 

By  the  Court: 

Q.  You  don't  mean  that  you  stay  awake  all  night?  A. 
The  phone  is  right  in  my  room. 

By  Mr.  Sullivan : 

Q.  Have  you  any  regular  practice  or  custom  as  to  the 
number  of  evenings  a  week  that  you  would  stay  there 
from,  say,  (>  o'clock,  after  dinner,  in  order  to  be  able  to 
Answer  any  calls?  A.  I  am  there  most  of  the  time.  If 
they  are  busy  some  weeks,  I  would  not  be  out  at  all;  I 
won't  leave  tile  place,  and  if  the  boy  was  on,  I  would  stay 
with  him.  I  never  left  him  on  by  himself.  1  would  stay 
with  him. 

Q.  When  customers  call  in  person,  have  you  had  anything 
to  do  with  receiving  them?  A.  Oh,  yes;  I  answered  the 
door  for  them,  and  if  they  are  busy  downstairs  I  answer 
the  door  and  the  phone  and  all. 

Q.  Do  you  have  anything  to  do  with  making  ar- 

711  rangements  with  them  as  to  funerals?  A.  Xo. 
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Q.  And  the  selection  of  caskets?  A.  I  don't  have 
anything  to  do  with  the  business  part  of  it.  I  just  give 
them  as  much  help  as  I  can. 

Q.  As  to  these  technical  matters,  you  put  them  in  contact 
with  the  proper  person?  A.  Yes. 

Q.  And  that  proper  person  is  who.  A.  Mr.  Collins. 

Q.  And  during  such  time,  where  would  Mr.  Collins  be? 
A.  He  may  be  out  on  a  call.  The  last  time  1  phoned  to 
him  and  give  the  message  to  him  and  called  him  in. 

By  the  Court : 

Q.  He  does  not  live  on  the  place?  A.  Xo,  I  just  live 
there. 

By  Mr.  Sullivan : 

Q.  Did  he  hold  himself  in  readiness  at  all  times?  A. 
At  all  times.  Mr.  Collins  has  worked  all  night  many  a  time. 

Bv  the  Court : 

Q.  Did  Mr.  Collins  put  up  any  money  in  the  business? 
A.  Xo,  your  Honor. 

Bv  Mr.  Sullivan: 

Q.  Who  had  charge  of  the  advertising  contract  inser¬ 
tions?  A.  Mr.  Collins. 

Bv  the  Court: 

Q.  Was  Mr.  Collins  authorized  to  draw  checks  on 

712  the  bank  account  of  the  Funeral  Home  ?  A.  With  my 

signature.  I  had  to  sign  the  checks. 

Q.  Both  of  you  signed?  A.  Xo,  just  me. 

Q.  Could  lie  sign  without  you  ?  A.  Xo,  he  could  not  draw 

a  check  without  mv  signature. 

Q.  You  say  without  your  signature.  For  example,  we 

will  sav  that  vou  were  not  anvwhere  around,  and  it  was 
•  •  • 

necessary  for  him  to  pay  a  bill.  A.  lie  would  have  the 
bills,  and  I  would  sign  checks  for  him,  and  then  he  would 
fix  it. 

By  Mr.  Sullivan: 

Q.  Would  he  always  make  out  the  checks  first,  and  you 
sign  them  ?  A.  Lots  of  times  he  would  have  the  bills  all 
there,  and  I  would  sign  the  checks  for  him. 
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Bv  the  Court: 

•> 

Q.  When  did  that  practice  begin?  A.  From  the  time  1 
went  in  the  place. 

Q.  From  the  very  beginning?  A.  Yes. 

Q.  From  the  time  you  took  charge  shortly  after  your 
sister's  death  ?  A.  Yes. 

And  even  though  there  was  a  partnership  between  you 
and  Mr.  Collins,  the  banking  business,  so  far  as  check  sign¬ 
ing  was  concerned,  was  to  be  done  by  you?  A.  By  me. 

Q.  You  could  withdraw  the  funds,  and  he  could 

713  not?  A.  And  he  could  not. 

Bv  Mr.  Sullivan: 

Q.  Was  there  ever  any  agreement  between  Mr.  Collins 
and  you  that  he  was  to  share  any  losses?  A.  No. 

Q.  At  no  time?  A.  Xo  time. 

By  the  Court: 

(J.  Was  there  anv  discussion  between  vou  and  him  about 

i  ^  *  • 

the  money  you  should  advance  that  was  needed?  For 
example,  you  said  that  you  put  in  five  or  six  hundred 
dollars.  How  did  you  know  you  needed  to  put  that  in? 
Did  Mr.  Collins  tell  you?  A.  I  had  to  pay  the  help  and  the 
bills,  what  we  would  get,  that  would  come  in,  and  I  would 
have  to  meet  it.  We  did  not  have  anything:  there  was  not 
a  cent  there. 

Q.  Mr.  Collins  advised  you  that  you  had  to  put  this 
pioney  in  ?  A.  He  would  give  me  the  bills  and  then  I  had 
to  pay  that  and  pay  the  help  and  all,  but  he  did  not  receive 
anything  until  we  had  something;  he  did  not  get  a  cent. 

Q.  You  made  money  right  from  the  jump?  A.  We 
worked  hard  to  make  it. 

By  Mr.  Sullivan: 

Q.  In  arriving  at  the  50  per  cent  paid  to  Mr.  Collins, 
lias  there  first  been  deducted  anything  for  vour  services? 
A.  Xo,  I  never  got  anything,  only  my  amount. 

Q.  Has  there  first  been  deducted  anything  for  the  use, 
value,  or  rental  of  the  business  premises?  A.  No,  only 
the  Building  Association. 

714  Q.  And  the  payments  to  the  Building  Association 
have  been  deducted  each  year  before  making  the 

split?  A.  Yes. 
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Q.  Hut  the  taxes  were  not ?  A.  Xo,  I  pay  all  the  taxes. 

Q.  At  no  time?  A.  I  pay  all  that. 

By  the  Court: 

Q.  Was  that  arrangement  understood  between  you  and 
Mr.  Collins,  that  there  would  be  no  rental  charge,  that  he 
would  get  half  of  the  prolits  before  anything  was  deducted 
for  rent  and  things  of  that  sort ?  A.  Oh,  no,  everything  had 
to  be  paid  out  before  he  got  half. 

Q.  Was  that  understood,  that  you  could  charge  rent  for 
your  property?  A.  Xo,  that  was  not  understood. 

Q.  Did  you  talk  to  him  about  that  ?  A.  Xo,  I  did  not. 

Q.  But  you  did  not  deduct  any  of  that  ?  A.  Xo. 

Q.  So,  had  you  deducted  that,  his  compensation  would 
have  been  much  less?  A.  Yes,  it  would  have  been  less. 

Q.  And  did  you  discuss  that  with  him  at  all?  A.  Xo. 
After  all  the  expenses  were  paid  out  of  it.  that  is  when  he 
got  half  and  I  got  half. 

Q.  Did  you  discuss  with  him  these  items  entering  into 
the  expense  account  ?  A.  Xo,  I  did  not. 

715  Q.  How  did  you  come  to  an  understanding  about 
what  were  and  what  were  not  expenses?  A.  Well, 
we  paid  every  month  for  everything. 

Q.  Electric  lights,  and  telephone,  and  salaries,  but  here 
was  a  business  conducted  in  a  building  owned  by  you,  and 
there  was  no  understanding  that  you  should  take  that  out. 
the  reasonable  rental  ?  A.  No. 

Q.  For  the  use  of  your  premises?  A.  Xo. 

Q.  You  just  simply  went  on  and  split  with  him  on  the 
basis  of  eliminating  that  rent  as  an  expense?  You  claimed 
nothing  for  vourself  ?  A.  I  did  not  claim  nothing  for  my 
services. 

By  Mr.  Sullivan: 

t,).  You  referred  to  your  bank  balance  having  increased 
about  live  or  six  thousand  dollars  altogether  since  you 
commenced  operating  this  undertaking  business.  A.  Yes. 

Q.  Is  that  up  to  the  present  time,  or  merely  to  the  end  of 
the  year  1 927  ?  A.  It  is  up  to  the  present  time. 

#  *  * 

Q.  Do  you  also  have  an  income  from  any  real 
estate  yourself?  A.  Yes,  I  do. 
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Q.  Does  that  uo  into  vour  personal  account  also?  A. 
Yes. 

Q.  Do  you  know  about  wliat  that  amounts  to  per  month? 
A.  No.  1  couni  not  say  exactly,  because  sometimes  they 
are  idle,  and  I  could  not  tell  you  exactly.  1  only  have  two 
houses. 


710  The  (’ourt.  Real  estate  rents,  for  this  one  pe¬ 
riod,  income  tax  return,  1937, — 

Mr.  Sullivan.  That  would  not  be  her  property. 

The  Court.  She  said,  “Real  estate  rents,  $823.33,  and 
interest  on  Building  Association  and  bank  deposits, 


$1,134.81.” 

Mr.  Sullivan.  I  do  not  know  what  your  Honor  is  reading 
from. 

The  Court.  From  Plaintiff’s  Exhibit  17,  individual  in¬ 
come  tax  return  for  1937,  on  page  2. 

Mr.  Sullivan.  That  may  give  us  some  idea. 

The  Court.  I  thought  that  might  refresh  your  memory. 


Bv  the  Court: 


(L).  You  own  property?  A.  Yes. 

Q.  And  you  rent?  A.  And  I  rent.  1  rent  my  home,  see? 
Q.  Do  you  know  how  much  rent  you  get  from  your  prop¬ 
erty  a  month?  A.  Mv  home? 

»  * 

Q.  You  have  a  place  at  Fourteenth  and  Spring  Road. 
A.  That  is  the  business  home. 

Q.  Now,  the  other  home  that  you  rent?  A.  Well,  I  have 
been  getting  $67.50  for  it. 

Q.  That  is  what  you  were  getting  sometime  in  1937?  A. 
Yes. 

Mr.  Sullivan.  That  would  about  explain  this  amount 
here. 

The  Court.  That  is  what  I  thought. 


By  Mr.  Sullivan: 

Q.  Then  you  have  here  an  item  covering  interest 
720  on  building  association  and  bank  deposits.  You 
have  some  account  in  the  building  association?  A. 

Yes. 

Q.  And  this  is —  A.  (Interposing)  Interest  on  loans. 
I  have  some  first  trusts. 

Q.  That  you  received  during  that  year?  A.  Yes. 

Q.  That  is  $1,134.S1  for  the  year  1937?  A.  Interest. 


The  Court.  That  is  a  pretty  good  sized  loan. 

Mr.  Sullivan.  I  think  that  is  more  than  one  loan. 

The  Court.  At  5  per  cent,  it  would  be  around  $20,000. 
The  Witness.  Xo,  that  is  the  Building  Association  and 
all  together. 

Mr.  Sullivan.  Interest  on  building  association  and  bank 
deposits — most  of  that  is  building  association,  is  it  not? 

The  Witness.  Xo,  it  could  not  be  building  association. 
The  Court.  You  see,  she  has  a  deposit  in  the  Building 
Association,  and  they  pay  interest — is  that  right  ? 

The  Witness.  Yes. 


By  the  Court : 

Q.  How  much  do  they  pay,  -I  or  5  per  cent  ?  A.  I  think 
thev  pav  around  5. 

The  Court.  It  is  quite  a  good  loan.  It  would  be  how 
much  capital,  at  5  per  cent  ? 

Mr.  Wellford.  What  was  your  question? 

The  Court.  If  you  wanted  to  get  $1,000  interest  at  5  per 
cent,  how  much  would  you  have  to  invest?  It  would 
721  be  $20,000,  would  it  not? 

Bv  Mr.  Sullivan: 

().  You  said  that  this  money  from  the  real  estate  rents 
went  to  your  personal  bank  account — I  understood  you  to 
say  that.  Is  that  correct?  A.  Yes. 

Q.  And  the  money  from  the  interest  from  the  Building 
Association  also  came  into  vour  personal  account?  A. 
Yes. 


By  the  Court: 

Q.  The  money  you  have  in  that  Building  Loan  Asso¬ 
ciation  which  brings  that  return  of  approximately  $1,000 
a  vear,  when  did  vou  first  make  that  investment,  if  vou 
now  recall?  Was  it  before  or  after  your  sister's  death? 
A.  It  has  been  ten  years  ago.  I  don't  know. 

Q.  Have  you  added  anything  to  that  since  your  sister's 
death,  and  since  you  have  been  operating  the  business? 
A.  Yes,  I  have. 

Q.  Do  you  know  about  how  much  that  would  be?  A. 
Well,  it  is  around  four  or  five  thousand  dollars.  I  had  a 
loan  that  came  in,  and  I  put  that  into  the  Building  and 
Loan  Association  instead  of — 
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Q.  That  did  not  come  from  the  profits  of  that  business? 
A.  Oh,  no. 

By  Mr.  Sullivan: 

0.  The  Judge's  question  was  if  any  money  from  the 
operation  of  the  business  went  into  the  Building  <Sc  Loan 
Association.  A.  None  of  this.  This  is  my  own  money. 

288  Re-Direct 

By  Mr.  Wellford. 

*  #  * 

Q.  Are  you  holding  the  undertaking  business  for 
72'o  the  children?  A.  If  anything  happens  to  me,  the 
children  will  get  that. 

By  the  Court: 

'Q.  Ilow  do  you  figure  that?  A.  I  want  the  children  to 
have  it. 

By  Mr.  Wellford : 

Q.  Would  you  be  willing  to  make  an  assignment  of  it  now 
to  the  children  ?  A.  Well,  no,  I  am  not  going  to  make  an 
assignment. 

(t).  You  want  it  yoyrself  ?  A.  1  am  going  to  keep  it  until 
I  pass  out. 

*  #  # 


2S9  GEORGE  MADISON  McCAULEY,  called  by  the 
Guardian  ad  litem  as  a  witness,  testified  in  substance: 


Examined  by  Mr.  Wellford. 


87)0  Q.  Please  state  your  full  name.  A.  George  Madi¬ 
son  McCauley. 

Q.  What  is  your  business  with  the  Telephone  Company? 
A.  Manager. 

Q.  You  wore  served  with  a  subpoena  duces  tecum  to  come 
lie  re  and  bring  certain  records.  Do  you  have  those 
records?  A.  Ido. 

Q.  May  I  have  them,  please? 

1  (After  examining  and  returning  the  records  to  the  wit¬ 
ness  :) 
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Mr.  McCauley,  would  you  take  these  records  and  explain 
to  the  Court  who  authorized  the  listing's  and  what  listings 
were  authorized  by  these  records,  and  where.'  Start  with 
the  lirst  one,  please.  A.  The  lirst  one  is  in  the  name 

851  ol‘  James  1\  Gralie,  who  was  located  or  is  located  at 
3619  Fourteenth  Street,  Northwest,  and  the  tele¬ 
phone  number  is  Adams  10341,  and  that  was  signed  for  by 
Julius  i\  Gralie,  in  the  name  of  Annie  G.  Grain*. 

It  has  an  additional  listing  there  in  the  name  of  \Y.  War¬ 
ren  Taltavull,  and  that  order  was  taken  on  April  13,  1936. 

(^.  That  is  the  order  that  you  have?  A.  That  is  correct. 

Q.  And  what  were  the  listings  in  the  telephone  book 
under  it?  A.  J.  P.  Gralie  and  W.  Warren  Taltavull. 

Q.  Now,  1  ask  you  to  take  your  last  telephone  book  and 
tell  me  from  that  what  listings  appear,  and  where. 

it  is  the  classified,  isn't  it?  A.  It  is  in  the  alphabetical, 
too. 

J.  P.  Gralie,  3619  Fourteenth  Street,  Adams  10341,  and 
that  is  on  page  247. 

Q.  Of  what  book  ?  A.  Of  the  Winter-Spring,  1938-39. 

Q.  And  the  classified  section  contains  what?  A.  That 
has  no  classification  section.  This  happens  to  be  a  resi¬ 
dence  service,  and  therefore  has  no  classification. 

Q.  That  is  a  telephone  that  is  located  upstairs  at  this 
address?  A.  1  don't  know  the  exact  location,  but 

852  it  is  supposed  to  be  located  in  the  residence  portion 
of  that  address. 

Q.  Is  there  a  telephone  listed  there  as  W.  Warren  Talta¬ 
vull  and  Ellen  Burke  Taltavull?  A.  W.  Warren  Taltavull, 
Residence,  Adams  10341,  3619  Fourteenth  Street.  That 
is  on  page  599. 

Q.  Now,  in  the  classified  directory,  classified  section  of 
that  directory,  is  there  any  listing  there  in  regard  to  the 
Taltavull  Funeral  Home?  A.  Yes;  they  are  under  the 
other  service,  Columbia  0464. 

Bv  the  Court: 


Q.  Business?  A.  Business  service. 

Q.  It  costs  more  than  the  residence  ?  A.  This  particular 
one  costs  less,  but  the  residence  service  is  unlimited  service, 
and  this  business  service  is  only  limited  to  50  messages  per 
month. 


mg  that?  A.  This  service  was  signed  for  by  \V.  Warren 
Taltavull. 

Q.  When?  A.  The  service  was  signed  for  in  1921.  Oc¬ 
tober  12. 

1  Q.  Was  there  any  change  in  that  down  to  date?  A.  Yes. 
there  have  been  several  changes.  At  the  present 
852  time  this  service  lias  a  listing  of  *’W.  Warren  Ta.ita- 
vull.  Undertaker/’  and  it  is  also  classified  under 
“Funeral  Directors  and  Embalniers.’’ 

It  has  one  additional  listing,  the  name  of  “Francis  J. 
Coliins,  Undertaker,”  also  classified  under  “Funeral  Di¬ 
rectors  and  Embalniers,”  and  the  third  listing  is  in  the 
name  of  Mrs.  Ellen  Burke  Taltavull,  classified  heading, 
“Funeral  Directors  and  Embalniers.” 

0.  Thev  are  found  in  the  classified  section  of  vour  tele- 

v  •  _  * 

phone  books  ?  A.  They  are. 

Q.  For  what  years?  A.  Well,  the  first  one  has  been  in 
there — W.  Warren  Taltavull  lias  been  in  since  the  contract 
was  originally  signed  for. 

Francis  J.  Collins — that  listing  went  in  in  1928,  on 
Mav  10. 


By  Mr.  Wellford: 

Q.  What  is  the  authoi ization  on  your  card  there  for  list- 


By  the  Court: 

(L>.  With  the  same  telephone  number?  A.  Yes,  sir. 

That  continued  from  the  very  beginning?  No,  sir. 
It  was  originally  the  old  Franklin  number. 

Q.  Franklin  what?  A.  Franklin  (5440-W.  That  is  the 
wav  the  service  first  went  in.  It  went  in  originallv  as  a 
residence  service,  and  was  subsequently  changed  to 
854  business  service. 

Q.  Can  you  give  me  the  date  of  the  change  to  busi¬ 
ness  service?  A.  It  was  changed  to  business  on  Mav  24. 


Q.  And  that  number?  A.  At  that  time,  Columbia  04(54 
was  assigned. 

Q.  Is  that  the  same  number  that  they  have  now?  A.  Yes. 
(,).  But  there  is  an  addition  in  that  ?  A.  Yes. 

Q.  But  the  number  remains  the  same?  A.  Yes,  sir. 


By  Mr.  Wellford: 

Q.  And  that  listing  of  those  names  has  appeared  in  all 
the  books  from  that  date  down  to  date,  the  present  book? 
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A.  Yes.  Tliis  last  listing  of  Mrs.  Ellen  Burke  Taltavull, 
listing  Xo.  3,  was  put  in  on  September  20,  1034,  and  has 
continued  in  all  our  directories. 

The  Court.  Was  that  the  decedent’s? 

Mr.  Wellford.  Yes. 

Q.  Did  you  have  any  knowledge  that  Mrs.  Ellen  Talta- 
\  nil  died  on  May  10,  1035?  A.  Only  through  a  call  from 
somewhere.  We  had  a  note  that  the  listing  was  to  be  con¬ 
tinued,  although  the  party  was  deceased,  and  we  were  not 
authorized  to  remove  the  listing. 

855  (t).  And  the  first  authorization — 

Tile  Court.  How  did  vou  get  that  information? 

The  Witness.  It  just  came  in  through  a  telephone  call. 

Tlie  Court.  How  do  you  know? 

The  Witness.  There  is  a  penciled  notation  of  the  fact 
that  someone  called  in  and  said  that  the  listing  was  to 
remain,  although  the  party  was  deceased. 

The  Court.  That  is  the  customary  method  of  doing  busi¬ 
ness  ? 


The  Witness.  If  they  want  that  taken  out,  we  ask  for 
written  authoritv,  but  if  tliev  sav  “Let  it  stav  as  is,”  we  do 
not  question  it. 

The  Court.  To  whom  do  you  look  for  your  fee? 

The  Witness.  This  contract  happens  to  be  in  the  name  of 
W.  Warren  Taltavull.  He  is  responsible  for  it. 

The  Court.  Tie  is  dead.  He  died  in  1934. 

The  Witness.  This  bills  are  still  being  paid. 


By  Mr.  Wellford: 

(t).  The  only  interest  you  have  is,  if  the  bills  are  paid, 
you  do  not  take  the  telephone  out?  A.  That  is  right.  As 
long  as  the  bills  are  paid,  we  do  not  care  who  pays  them. 

(5).  And  this  is  the  last  change,  1  think,  that  was  made 
(referring  to  a  memorandum).  Was  that  authorization  by 
Mrs.  Grahe?  A.  Mrs.  Gralie  took  over  the  service  on  the 
13th  of  April,  1936.  That  was  the  last  change  we 
856  have. 


Bv  the  Court: 

4 

Q.  And  it  is  billed  how  now?  A.  That  is  billed  to  Mrs. 
A.  G.  Grahe;  that  is,  on  the  first  number,  Adams  10341. 

Q.  That  is  the  residence?  A.  Yes;  and  the  other  is  still 
going  out  in  the  name  of  W.  Warren  Taltavuli. 


214 


Bv  Mr.  Wellford : 

Q.  And  the  bills  are  being  paid  right  along?  A.  The  bills 
are  being  paid. 

Mr.  Wellford.  1  do  not  want  to  offer  in  evidence  these 
records  of  the  Telephone  Company.  I  think  that  the  testi¬ 
mony  of  the  witness  is  sufficient,  unless  Mr.  Sullivan  insists 
on  it. 

Mr.  Sullivan.  I  am  satisfied  with  the  testimony  of  the 
witness,  without  the  records,  as  fully  as  if  the  records  were 
also  supplied. 

25)0  RAYMOXD  MORRIS  FLOREXCE,  called  by  the 
Guardian  ad  litem  as  a  witness,  testified  in  sub¬ 
stance  : 

963  By  Mr.  Wellford: 

Q.  What  is  your  business.  Mr.  Florence?  A.  I  am 

964  a  certified  public  accountant. 

Q.  How  long  have  you  been  a  certified  public  ac¬ 
countant  ?  A.  Going  on  twenty  years.  Since  the  first  of 
August.  1919,  I  have  been  in  public  practice.  I  have  been 
certified  since  1922. 

Q.  Where  do  you  practice  your  profession?  A.  The 
Earle  Building. 

Q.  In  the  District  of  Columbia?  A.  The  District  of  Co¬ 
lumbia.  Yes. 

Q.  Have  you  practiced  in  the  District  since  you  were 
admitted  as  a  certified  public  accountant  here?  A.  Yes.  sir. 

Q.  Mr.  Florence,  in  your  business  it  is  necessary  for  you 
to  go  over  the  books  and  records  of  companies  to  ascertain 
the  income  or  loss  in  those  businesses?  That  is  correct, 
isn’t  it?  A.  Yes,  sir. 

Q.  Are  you  able  to  determine  from  the  net  income  from 
a  business  what  a  fair  value  of  the  goodwill  of  that  business 
would  be?  A.  Yes,  sir. 

Q.  Mr.  Florence,  I  hand  you  what  purports  to  be  the 
report  of  the  Auditor  of  this  Court.  It  was  filed  on  Feb¬ 
ruary  3rd,  1939.  I  ask  you  if  you  have  ever  seen  that  or  a 
copy  of  it  ?  A.  Yes,  sir.  T  have. 

Q.  Mr.  Florence,  are  you  connected  with  any  association 
of  cert ified^ public  accountants  here?  A.  Yes,  sir.  T  am  at 
the  present  time  president  of  the  D.  C.  Institute  of 
96o  Certified  Public  Accountants. 
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Q.  Mr.  Florence,  did  vou  make  a  studv  of  this  report? 
A.  I  did. 

Q.  Assuming  that  the  figures  that  are - contained  in 

this  report  to  be  true,  are  you  able  to  testify  as  to  what  a 
fair  price  of  the  goodwill  of  this  business  would  be? 

Mr.  Sullivan.  I  object  to  that. 

The  Court.  lie  mav  answer  ves  or  no  if  he  wants  to. 

•  * 

A.  Ves.  I  believe  I  can. 

By  Mr.  Well  ford: 

O.  Mr.  Florence,  will  you  tell  us  what  would  be  a  fair 
price  for  the  goodwill  of  that  business? 

Mr.  Sullivan.  T  object  to  that  on  two  grounds.  Tn  the 
first  place,  it  is  an  attempt  to  use  in  evidence  here  by  a 
witness  supplementing  something  that  has  not  been  ad¬ 
mitted  in  evidence  vet.  Moreover,  it  is  an  attempt  to  have 
••  lii*:  iudgumnf  upon  an  auditor’s  renorf.  TT»*s 

witness  has  not  onalified  as  an  expert  at  all. 

The  Court.  "What  did  you  say  be  is  qualified  as? 

Mr.  Sullivan.  T  am  questioning  his  qualifications. 

The  Court.  "Would  von  like  to  cross  examine  him  now? 

Mr.  Sullivan.  On  his  own  testimony,  as  a  matter  of  law. 
T  denv  bis  qualifications  as  an  expert.  Xot  as  an  account¬ 
ant.  but  as  an  expert  on  fixing  goodwill.  He  attempts  to 
state  that  he  can  fix  goodwill  merely  upon  the  amount  of 
income  from  a  business.  As  a  matter  of  law  that  is  im¬ 
possible. 

The  Court.  That  would  be  quite  a  factor:  and  having 
that  in  mind,  and  taking  into  consideration  the  in- 
9fifi  come  it  would  be  all  right.  But  just  on  the  bare 
statement  of  taking  the  income  along.  T  am  not 
sure  about  that.  Go  a  little  further. 

Mr.  Wellford.  Tf  your  Honor  please,  in  regard  to  tins 
not  being  in  evidence.  T  wish  to  state  this:  You  will  recall 
T  carefullv  refrained  from  using  this  report  here  or  ’Men¬ 
tioning  anything  in  regard  thereto.  T  believed  that  my 
adverse rv  would  be  forced  to  use  it. 

Tn  the  cross  examination  of  Mr.  Burke  ho  picked  m>  this 
report  and  read  to  the  Court  the  uet  income  from  January 
1st  to  May  19th.  T  made  a  note  thereof  at  the  time  he 
used  it. 

Then,  when  Mrs.  Grahe  was  on  the  stand,  your  Honor 
will  recall  that  he  took  this  report  and  he  read  from  the 


report  the  salary  of  Mr.  Collins  in  the  years  1933,  1934, 
and  1935.  There  was  no  objection  made  by  Mr.  Sullivan. 

He  has  waived  any  right  that  he  has  to  use  this  report  or 
object  to  it.  because  he  has  used  it  himself;  and  I  say  it  is 
before  the  Court.  Now,  I  will  go  further  with  this  witness 
in  regard  to  these  questions. 

Mr.  Sullivan.  Your  Honor  is  not  understanding  that  I 
am  acquiescing  with  Mr.  Wellford? 

The  Court.  I  want  to  develop  some  of  the  facts  here  so 
tlnit  I  can  get  an  intelligent  record  to  pass  on  this  question. 

Mr.  Sullivan.  All  right. 

By  Mr.  Wellford: 

Q.  Mr.  Florence,  isn't  there  a  rule  that  is  used  by  certi¬ 
fied  public  accountants  whereby  they  arrive  at  a  fair  value 
of  the  goodwill  of  a  business  based  on  the  net  income.’ 

Mr.  Sullivan.  T  object  to  that. 

967  The  Court.  Tie  can  answer  if  there  is  some  rule. 

Let  us  get  at  the  meat  of  this  thing. 

A.  There  is  an  accepted  accounting  principle  that  is  ac¬ 
cepted  by  most  authorities,  which  the  Internal  Revenue 
Bureau  has  generally  used,  and  that  is  to  evaluate  tin*  good 
will  of  a  business  based  on  its  earning  power  after  allowing 
a  reasonable  interest  return  on  tangible  assets  and  capi¬ 
talizing  the  goodwill  on  the  remaining  earnings  or  net  in¬ 
come  of  the  business. 

Mr.  Sullivan.  I  move  to  strike  out  the  answer.  He  has 
not  answered  the  question. 

The  Court.  Xo.  It  is  all  right.  But  the  only  question 
is  that  he  is  to  give  an  opinion  on  what  is  the  ultimate  good¬ 
will  of  this  business.  Xow  he  is  talking  about  other  facts 
entering  into  it. 

Mr.  Wellford.  I  am  just  speaking  about  the  rule  used. 

By  the  Court: 

Q.  That  is  the  rule  you  are  applying  in  this  matter  too, 
isn't  it,  Mr.  Witness?  A.  Yes. 

The  Court.  Of  course  he  is  applying  that  rule.  He  is 
bound  to. 

Bv  Mr.  Wellford: 

Q.  Xow,  Mr.  Florence,  you  went  over  this  report  very 
carefully,  didn't  you ?  A.  I  examined  it  carefully.  Yes.  I 
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<li<In  t  make  an  audil,  of  course.  I  merelv  went  over  the 
report  of  the  Court  Auditor. 

By  the  Court: 

%’s  /t'-  AN’lin t  al>out  the  tangible  assets.*  Are  then*  uuv 

°f  t!ieni  m  the  report?  A.  Xo,  sir. 

O  I'lien  you  don't  need  that  one  factor  in  vm,r  ride* 
A.  '  es.  \\  (*  have  to  have  that  factor. 

The  Court.  All  right. 

By  Mr.  Wellford: 

Q.  ^  on  were  given  by  me  a  figure  as  to  tin*  famdbV 

2E2*  "f  liV*  ,’.’!si'"’ss  «*.  <*  \f»>-  1!>.  1933  s  SIII'I  that  's 
$*>_s.).d.>.  That  is  correct,  isn't  if.* 

Mr.  Cold  van.  I  objeet  to  that  as  leading. 

The  (  ouit.  Bet  him  answer.  Sure  he  gave  it  to  hi'*' 
But  whore  is  that ? 

’vdr.  Well  ford.  Tf  your  Honor  please,  it  is _ 

The  ('ourt.  In  the  report ? 

Mr.  Wellford.  Xo.  Tn  the  account  as  filed  bv  them  at 
the  time  of  the  inventory.  That  is  the  figure  in  tlrn'r  ae- 
eount.  their  inventory  showing  that  at  the  +imo  of 
death  of  this  woman — 

The  Court.  Tn  that  inventory.’ 

i\Tr.  "Well ford.  Xo.  I  gave  him  the  figure. 

Mill  you  let  me  have  that  inventory? 

(The  Clerk  handed  a  paper  to  Mr.  Wellford.) 

By  the  Court: 

„  Q-  JTave  you  examined  the  inventorv,  Mr.  Witness  ’  \ 

Xo,  sir. 

.  (  ^hereupon  witness  was  shown  the  Inventorv  filed 
in  this  case  Oct.  1/,  19.>.)  listing  tangible  business  as¬ 
sets  as  of  May  Id.  Td.Tj  agregating  ) .  (p.  S) 

(Thereupon  the  Auditor's  report  was  received  in  <>'*i- 
dence,  with  objections  reserved  to  the  Administrator). 

“Mr.  Sullivan.  They  are  reserved? 

2d!  7  lie  (  ourt.  7  es.  i  might  modify  the  report.  I 

have  a  right  to  do  that,  as  I  understand."  (p.  12). 


074  Bv  Mr.  Wellford: 

Vou  had  that  in  mind  when  you  nave  that  opinion  as 
to  the  fair  price  for  the  of  this  business;  is  that 

correct?  A.  That  is  right. 

Q.  Xow,  assuming  '.hos<*  facts  to  be  true,  keeping  in  mind 
the  inventory  that  was  shown  to  von.  what  would  you  say 
that  a  fair  value  for  the  goodwill  of  this  business  would  be? 

Mr.  Sullivan.  I  object. 

Tin*  Court.  I  sustain  the  objection.  Tie  must  fix  some 
time.  At  what  time  is  he  fixing  this  goodwill  value?  Xow, 
or  at  the  time  of  the  decedent’s  death? 

By  Mr.  Wellford: 


(t>.  1  am  going  to  ask  him  to  testify  as  to  what  the  fair 
value  of  tin*  goodwill  was  under  that  report  as  of  Mav  If), 

Mr.  Sullivan.  I  object,  if  the  Court  please.  In  the  first 
place.  I  would  like  to  ask  him  some  questions  as  to  his 
qualifications. 

The  Court.  Vou  may  do  so. 

By  Mr.  Sullivan; 


<?.  Have  you  had  any  experience  in  making  appraisals 
of  goodwill  ?  A.  Some.  Yes. 

Q.  During  what  period  of  time?  A.  During  the  past 
twenty,  practically  twenty  years.  Since  August  1,  1019. 

O.  How  many?  A.  I  couldn’t  just  recall  now,  and 
OTn  1  wouldn’t  like  to  state.  There  have  been  a  number 
of  proceedings  when  I  have  been  requested- — 

O.  A  number  may  be  otic.  A.  That  is  true.  I  would 


say.  pyobably  several  hundred.  Tn  other  words,  whenever 
T  am  called  upon  to  give  my  opinion  as  to  the  book  value 
of  a  corporation’s  stock,  T  have  to  estimate  the  value  of 


the  goodwill.  Tt  has  probablv  been  on  verv  numerous  oc- 

%  i  •  • 


ensions. 

O.  So  that  you  have  on  many  occasions  dealt  with  tin* 
•mention  of  goodwill  in  connection  with  the  fixing  of  the 
value  of  the  s*oek  in  a  corporation;  is  that  right?  A.  The 
value  of  the  stock  ov  the  value  of  any  business. 

O.  Have  you  ever  undertaken  to  appraise  the  goodwill 
of  an  undertaking  business?  A.  Xo,  sir. 
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Q.  Now,  in  appraising  the  goodwill  of  a  business  you 
give  particular  attention  to  that  particular  business,  don’t 
you?  A.  I  don’t  believe  I  understand  your  question. 

(Lh  Don't  you  make  a  particular  study  of  the  factors 
vitally  concerned  in  that  business?  A.  Yes,  sir. 

Q.  Instead  of  using  some  general  rule  merely?  A.  As 
far  as  tin*  tangible  assets  are  concerned.  There  is  no  spe¬ 
cialization  of  businesses  as  regards  goodwill.  It  is  com¬ 
puted  or  appraised  on  the  earning'  power  of  that  particular 
business.  The  type  of  that  business  is  entirely  immaterial. 

(L>.  It  doesn't  make  any  difference,  then,  whether  the 
business  is  one  that  is  based  upon  n  patent  right,  for 
97(>  instance,  or  one  that  is  not  ?  A.  That  would  be 
taken  into  consideration,  that  is,  the  actual  valua¬ 
tion  of  the  remaining  life  of  the  patent. 

Q.  Would  it  make  any  difference  whether  that  business 
has  a  special  trademark?  A.  Not  necessarily.  That 
would  be  in  the  tangible  assets  and  the  goodwill.  The 
trademark  would  be  valued  on  the  basis  of  the  earning 
power  after  allowing  a  reasonable  return  of  interest  on 
the  tangible  assets. 

Q.  You  don't  mean  that  a  trademark  would  be  a  tangible 
asset?  A.  An  intangible  asset. 

O.  An  intangible  asset?  A.  Yes. 

O.  Do  you  moan  you  collected  together  intangible  assets 
as  well  as  tangible?  A.  Intangible — a  trademark  would 
be  an  intangible  asset  along  with  the  goodwill,  which  would 
have  to  be  valued  in  the  sum  total  unless  there  was  some 
other  evidence  as  to  particular  value  of  the  trademark. 

0.  Goodwill  itself  is  an  intangible  asset,  is  it?  A.  Yes. 


O.  Do  you  consider  other  intangible  assets  in  arriving 
n+  that  intangible  asset?  A.  Xot  unless  it  is  some  intangi¬ 
ble  asset  that  would  have  a  definite  value  or  a  value  that 
could  bo  fixed,  such  as  a  nntent  or  a  trademark. 

O.  Suppose  a  business  has  a  sneeial  value  by  reason  of 
the  location,  do  von  consider  that  as  a  factor?  A. 
977  That  is  taken  into  consideration  by  the  person  that 
is  contemplating  purchasing  the  goodwill  or  invest¬ 
ing  in  the  business.  That  can  not  be  based  on  the  earning 


power. 

O.  Suppose  you  are  not  dealing  with  somebody  contem¬ 
plating  purchasing  the  business,  but  you  are  dealing  with 


a  corporation,  for  instance,  that  you  are  dealing;  with  lixing 
the  value  of  ils  corporate  stock,  ami  that  corporation  is 
one;  whose  business  depends  largely  upon  location.  Do 
you  have  that  factor  entering  into  it !  A.  In  giving  a  con¬ 
servative  estimate  of  goodwill  we  don’t  give  any  considera¬ 
tion  to  location. 

Q.  Did  you  make  a  conservative  Climate  here?  A.  In 
making  a  conservative  estate  of  goodwill  you  would  not 
give  a  consideration  to  location,  under  the  assumption 
that  tin*  earning  power  of  the  business  would  be  the  same 
irrespective  of  where  it  is. 

You  would  assume  that  the  earning  power  would  be 
the  same  irrespective  of  where  it  is.’  A.  That  is  right. 

Q.  Xo  matter  whether  it  was  a  business  in  which  the  fac¬ 
tor  of  location  is  a  material  one.’  A.  That  is  right. 

(t>.  You  ignore  ill’  A.  !  say,  ve  would  ignore  it  as  an 
accountant.  It  is  a  matter  to  be  determined  by  a  person 
contemplating  purchasing  the  business,  whether  that  lo¬ 
cation  is  valuable  or  essential  or  necessary  to  the  operation 
of  the  business,  or  whether  some  other  location  in  the 
same  city  would  be  .just  as  valuable.  But  in  making  our 
estimates  we  base  them  on  the  history,  which  shows 
lM*  the  actual  earning  power  of  that  business  in  that 
particular  location. 

O.  If  -ha1  particular  brsinos.  "'ere  conducted  in  prem¬ 
ises  which  constitute  an  important  factor  in  the  conduct  of 
that  buAm'ss.  and  tin*  leas**  on  that  premises  had  expired 
or  was  just  expiring,  you  would  eliminate  that  factor  from 
your  consideration  in  arriving  at  the  goodwill?  A.  That 
factor  would  uot  he  taken  into  consideration,  because  we 
use  the  past  history  of  the  earning  power  of  the  business. 
That  is  a  matter  to  be  considered  by  a  person  contemplat¬ 
ing  purchasing  the  business. 

“Q.  If  the  business  be  one  the  principal  services  of  which 
are  rendered  bv  the  President  of  the  corporation  and  with¬ 
out  the  awarding  of  any  salary  as  such  to  him.  do  you  dis¬ 
regard  the  value  of  those  services  and  the  amount  that 
would  have  to  be  paid  a  general  manager  for  nerforming 
them?  Do  von  disregard  tho<o  entirely  in  arriving  at  the 
good  will?  A.  Xot  at  all.  It  is  a  proper  allowance  of 
what  in  our  opinion  is  nronor  as  an  allowance  receiving  a 
salary  as  the  operator  of  the  business.”  D>.  17). 
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292  ‘*Q.  Suppose  a  corporation  be  one  practically  all 

the  stock  of  which  is  owned  bv  the  President,  and 
the  President  also  owns  the  business  premises,  and  that  lie 


lias  net  been  g 
rent,  do  you, 


>ing  throned  the  form  of  paying;  himself  any 
in  arriving  at  the  good  will,  deduct  what 


would  be  tile  reasonable  rental  value  of  the  premises? 
Yes,  sir.”  (p.  IS). 


*  *  * 


980  Q.  Now.  in  arriving  at  any  iigure  of  goodwill  as 
of  May  lb,  1935.  do  you  consider  the  condition  ex¬ 
isting  at  that  date,  or  do  you  also  take  into  consideration 
subsequent  happenings?  A.  We  take  into  consideration 
usually  the  average  profits  for  the  past  five  years. 

#  #  # 


202  (Thereupon  counsel  for  the  Administrator  objected 
to  the  giving  of  an  opinion  by  the  witness  on  the  basis 
of  the  Auditor's  re-port,  which  has  given  no  attention  to  the 
use  value  of  the  business  premises  or  the  reasonable  value 
of  services  vital  to  its  conduct,  both  of  which  the  witness 
states  must  be  taken  into  consideration  and  deducted  be¬ 
fore  arriving  at  income  produced)  (p.  20).  (The  Court 
ruled  that  he  would  receive  the  testimony,  reserving  the 
right  to  strike  it  out),  (p.  23). 

(Witness  thereupon  proceeded  to  give  his  opinion  as  to 
good  will). 


“The  average  profits  shown  by  the  Court  Auditor's  re¬ 
port  for  1033,  i954  and  through  May  19,  1935,  total  $40,- 
734.08.  1  have  taken  these  figures  hurriedly.  They  may  be 
a  few  pennies  out,  but  they  are  substantially  correct.  We 

wiii  take  it  for  twentv-nine  months  or  three  vears  and  five 

•  * 

months.  That  would  give  a  yearly  average  of  $0,097.08. 
Now,  1  would  assume  that  the  fair  tangible  assets  to  op¬ 
erate  a  business  of  that  nature  would  be  about  $10,000.  But 
based  even  on  the  inventory,  which  was  back  in  May  1935, 
$3,285.95,  we  would  allow  ton  per  cent,  interest  return  on 


the  tangible  assets,  or  $328.00.  That  will  leave  the  net 
profit  as  the  interest  return  on  the  intangible  assets.  Cap¬ 
italizing  that  at  twenty  per  cent.,  which  is  very  conserva¬ 
tive,  would  show  the  value  of  the  good  will  estimated, 
293  iho  value  of  the  good  will  to  be  approximately  $28,- 


000.00  (p.  26). 


*>•>•> 


“Using  the  same  basis  of  the  figures  in  the  Auditor's  re¬ 
port,  assuming  all  that  to  he  eorreet,  and  assuming  that  as 
of  Dee.  .‘>1,  1937,  the  present  date,  that  a  fair  use  value  of 
the  tangible  assets  to  operate  a  business  of  that  type  would 
be  $10,000,  and  allowing  ten  per  vent,  interest  return  on  the 
$10,000  tangible  assets,  and  capitalizing  the  remainder  of 
the  average  operating  profit  over  those  years  as  shown  by 
the  Auditor's  report  at  twenty  per  cent,  would  show  a  con¬ 
servative  estimated  value  of  the  good  will  of  approximately 
$50,000.  *  *  (p.  27). 

Cross  Examination. 

By  Mr.  Sullivan. 

*‘Q.  If  you  were  advised  that  the  Auditor's  report  is  not 

correct,  and  that  for  those  periods  there  have  not  been 

deducted  bv  the  Auditor  the  use  value  of  vitallv  necessary 
•  •  * 

premises  or  the  value  of  vitally  necessary  services  which 
entered  into  the  conduct  of  the  business,  wouldn't  you  have 
to  change  your  figures  as  to  the  good  will?  A.  That  is 
right.  Proper  allowance  should  bo  math'  for  sufficient  rent 
and  salaries,  if  thev  are  not  included  in  those  figures.” 
(P..2S). 

“(t>.  Can  you  toll  me  any  special  service  business  to 
which  you  have  ever  applied  the  rule  which  you  have  given 
tojlay  ?  A.  Personal  services? 

Q.  A  personal  service  business  of  any  kind.  A.  I 
wouldn't  want  to  answer  that. 

Q.  You  don't  recall.  A.  1  can  not  recall  offhand.*'  (pp. 
29-30). 

294  FRANCIS  .1.  COLLINS,  called  by  tbe  Guardian 
ad  litem  as  a  witness,  testified  in  substance: 

730  By  Mr.  Wcllford: 

Q.  Your  name  is  Francis  ,J.  Collins?  A.  Yes. 

,  Q.  How  old  are  you?  A.  I  am  37  years  of  age. 

Q.  What  is  your  occupation  ?  A.  Funeral  director  and 
ombalmor. 

Q.  Where ?  A.  At  3019  14th  Street.  Northwest. 

Q.  What  is  the  name  of  the  business?  A.  Taltavull 
funeral  home. 

Q.  How  long  have  you  been  there?  A.  Since  1927. 


(t>.  Who  was  tlu*  owner  of  the  business  in  1927  ?  A.  W. 
Warren  Taltavull. 

(t).  Is  he  still  iiving?  A.  No,  sir.  He  is  not. 

(t>.  When  did  he  die?  A.  March  '27,  1934. 

<.t>.  Who  owned  the  business  since  his  death.'  A.  Mrs. 
Kilen  T.  Taltavull,  his  widow. 

Q.  Is  she  living?  A.  Xo,  sir. 

731  (.c*.  When  diil  she  die?  A.  May  19,  1935. 

(t).  After  her  death  did  you  continue  on  with  that 
business?  A.  I  continued  to  work  there.  Yes,  sir. 

Q.  Mr.  Collins,  I  hand  you  a  certificate  copy  of  the  in¬ 
come  tax  return  made  by  Mr.  Joseph  1\  Burke  for  Ellen  T. 
Taltavuil,  deceased,  from  January  1,  1935  to  May  19,  1935; 
and  ask  you  if  you  prepared  that  ? 

The  Court.  That  i>  Exhibit  9,  isn’t  it? 

Mr.  Wellforil.  Yes.  Exhibit  9.  I  am  sure  it  is. 

A.  Xo,  sir.  I  didn't  prepare  this. 

By  Mr.  Wellford: 

Q.  Then  do  you  know  who  did  prepare  it  ?  A.  Mr. 
Burke. 

Q.  Did  you  give  him  the  information  that  is  contained 
therein?  A.  I  gave  him  some  informaton.  I  don’t  recall 
exactly  what  it  was. 

Q.  Where  was  that  prepared?  Do  you  know?  A.  1 
couldn't  say.  The  information  was  given  him  at  3619  14th 
Street.  Where  this  was  prepared,  1  couldn't  say. 

Q.  The  net  income  as  shown  on  there — how  much  is  it  ? 
A.  $961.35. 

Q.  Is  that  on  a  cash  basis  or  on  the  accrual  basis?  A. 
It  is  on  the  cash  basis. 

Q.  On  the  accrual  basis  was  the  income  greater  than 
on  that  basis?  A.  1  imagine  so.  I  don't  know,  Mr.  Well- 
ford. 

732  By  the  Court: 

(t>.  You  gentlemen  have  used  these  expressions  “cash 
basis"  and  “accrual  basis."  Do  vou  understand  what  he 
means  by  that,  Mr.  Witness?  A.  Yes,  sir. 

(t>.  What  is  your  understanding  about  it  ?  A.  The  ac¬ 
crual  basis  would  be  the  amount  received  during  a  certain 
period  on  a  number  of  cases,  where  the  cash  basis  is  your 


money  that  you  received  during  that  particular  year  in 
this  particular  case. 

<J.  There  isn't  much  difference,  is  there?  A.  Strickly 
speaking,  yes,  sir. 

The  Court.  Is  he  using  that  expression  “accrual  basis" 

and  “cash  basis"  exact lv  as  vou  used  it? 

*  • 

Mr.  Wellford.  1  was  using  it  as  they  used  it  in  the  books 

in  the  testimonv  before  the  Auditor — that  thev  use  the  ac- 
%  • 

tual  money  that  was  collected  for  business  conducted  dur¬ 
ing  the  year  as  the  basis  of  their  net  return  on  the  cash 
basis. 

The  Court.  Without  regard  to  bills  receivable? 

Mr.  Wellford.  Without  regard  to  bills  receivable. 

The  Court.  That  is  your  conception  of  the  cash  basis? 
Mr.  Wellford.  That  is  my  conception  of  the  cash  basis, 
yes.  The  accrual  basis,  of  course,  would  be  all  that  was  due 
under  the  business  that  was  transacted  during  the  year. 
The  Court.  I  understand. 

Mr.  Sullivan.  The  Income  Tax  Office  allows  you  to  se¬ 
lect  either  one. 

Mr.  Wellford.  Never  mind  what  the  Income  Tax  Office 
does.  You  objected  to  my  mentioning  that. 

733  Mr.  Sullivan.  T  haven't  offered  the  income  tax. 

Mr.  Wellford.  I  know,  but  you  are  talking  about 

the  rule. 

Mr.  Sullivan.  I  am  talking  about  the  law.  The  law 
provides  that. 

Mr.  Wellford.  Bring  the  law  here. 

The  Court.  T  don't  know  about  that.  T  just  wanted  to 
make  certain  in  my  mind  about  it. 

Mr.  Wellford.  If  vonr  Honor  1  dense,  T  don't  want  mv 
learned  adversary  here  to  blow  hot  and  cold.  1o  object  to 
the  Income  Tax  Office  and  then  turn  around  and  use  it. 

By  Mr.  Wellford: 

(t).  I  hand  you  another  return.  Mr.  Collins,  being  Exhibit 
10,  which  is  a  certified  copy  of  the  income  tax  return  of  the 
estate  of  Ellen  T.  Taltavull  from  May  19  to  December  31 : 
and  call  your  attention  to  the  second  page  thereof  as  to  the 
iheome  from  the  business  at  3(519  14-th  Street:  and  ask  you 
if  that  is  moneys  that  wore  paid  to  the  administrator  for 
business  that  was  done  between  January  1st  and  May  19 — 
1935.  that  is.  A.  I  don't  know  whether  I  can  answer  that 


question  or  not.  You  are  asking  me  it'  that  was  moneys 
received  from  tile  business.  May  I  have  that  question  read, 
please? 

Q.  1  asked  you  if  the  income  shown  there  as  collected 
from  the  business  on  the  second  page  was  not  money  that 
was  due  the  business  for  funerals  that  were  conducted  be¬ 
tween  January  1  and  May  lb,  1935?  A.  It  may  have  been 
on  funerals  prior  to  that  date. 

(J.  You  mean  prior  to  January  1st ?  A.  Prior  to  Janu- 
arv  1st  of  1935. 

Q.  Mr.  Collins  do  you  recall  a  conference  at  the 
734  funeral  home  a  day  or  two  after  the  death  of  Ellen 
Taltavull  in  which  there  were  present  Mr.  George  E. 
Sullivan,  Mr.  Burke  the  prospective  administrator,  Mrs. 
Grahe  and  yourself?  A.  Yes  sir. 

Q.  What  was  discussed  at  that  conference?  A.  About 
the  continuation  of  the  business. 

Q.  Were  you  told  by  anyone  to  continue  the  business? 
A.  T  don’t  recall  by  any  particular  one.  But  it  was  the 
decision  there  at  that  meeting  that  the  business  would  con¬ 
tinue  on. 

*294  “Q.  Who  was  to  conduct  it  ?  A.  Well  it  was  not 

clear  to  my  mind  at  that  particular  time  just  who  was 
to  conduct  it  but — 

By  the  Court: 

Q.  Jt  was  not  clear  ?  A.  Well — 

(L).  Then  what  was  the  purpose  of  the  conference  ?  A.  To 
continue. 

1^*  1  ^ ^  ^ 1  tmnh .  f  he  n  w  h ^  wasn't  it  clear?  A.  Well — 

Q.  You  had  a  definite  understanding?  A.  Yes.  I  am 
mistaken  about  that. 

Q.  Why  certainly.  Now  come  on  and  tell  us. 

By  Mr.  Wellford: 

Q.  Who  told  you  to  continue  this  business?  A.  The 
members  of  the  group. 

295  Q.  What  particular  member?  Did  Mr.  Sullivan 
tell  you?  A.  1  don't  recall  now,  Mr.  Wellford. 

Q.  Did  Mr.  Burke  tell  you  ?  A.  He  may  have.  1  couldn't 
sav  definitelv. 

*  w 

Q.  Did  Mrs.  Grahe  tell  you?  A.  As  I  say  I  don't  recall 
positively  but  it  was — 
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Q.  You  don't  know  any  of  the  three  that  told  von  to 
continue  the  business?  A.  I  don't  recall  which  one  of 
them  but  it  was  decided  between  the  four  that  the  business 
was  to  continue  at  that  particular  time."  (pp.  190- 
191). 

735  Q.  Which  one  of  the  three  told  you  to  continue 
the  business?  A.  I  couldn't  say.  1  couldn't  recall, 
Mr.  Wellford.  Xo,  sir. 

Q.  You  were  an  employee  there  at  that  moment,  were 
vou  not  ?  A.  Yes,  sir.  I  was. 

Q.  And  as  a  result  of  that  conference  you  continued  that 
business  with  Mrs.  Grahe,  did  you  not?  A.  That  is  right. 
Yes,  sir. 

Q.  And  you  don't  know  who  told  you?  A.  I  don't  know 
which  one  of  the  three  did.  Xo,  sir. 

295  “Q.  Did  all  three  of  them  tell  vou?  A.  Thev  must 

have  agreed  on  that. 

By  the  Court: 

Q.  Certainly  Mr.  Sullivan  wasn't  intending  to  conduct 
an  undertaking  business?  A.  Well,  I  wouldn't  be  able  to 
say.  Judge,  that — 

Q.  You  know  that  he  wasn't.  And  Mi-.  Burke  was  the 
brother  of  the  deceased?  A.  That  is  right.”  (p.  191). 

“By  the  Court: 

(>.  If  anybody  told  you,  those  people  told  you,  appar¬ 
ently?  A.  I  don't  remember,  your  Honor. 

(L).  This  lawyer  wasn't  going  to  run  the  business?  A.  Xo. 

Mr.  Wellford: 

(t>.  You  don’t  remember  who  told  you?  A.  Xo,  sir.  I 
do  not.  I  have  answered  that."  (p.  192). 

#  *  # 

737  By  the  Court: 

Q.  And  you  swore  to  that?  A.  Yes. 

1  Q.  As  a  partnership  return?  A.  Yes,  sir. 

Q.  With  Mrs.  Grahe?  A.  That  is  right. 

Q.  All  right.  You  were  partners  then,  were  you  not? 
A.  Xo,  We  were  not. 

1  Q.  Then  why  did  you  swear  to  that  ?  Were  you  trying 
to  deceive  somebody?  A.  Xo,  sir.  I  was  not.  I  was  just 
misinformed. 


(,).  Who  misinformed  you*  A.  That  is,  for  my  own  in¬ 
formation.  I  thought  that  the  mere  fact  that  1  received  50 
percent  of  the  protits  of  that  business,  in  making  the  in¬ 
come  tax  return  that  was  a  proper  procedure. 

Q.  1  see.  A.  After  I  spoke  to  my  lawyer,  he  told  me  I 
had  no  business  making  it  that  way  whatever:  that  I  had 
no  partnership  there. 

Q.  Maybe  he  was  not  properly  advised.  You  cannot  be 
a  partnership  without  investing  capital  and  standing  the 
losses  and  profits.  A.  I  was  not  to  share  in  the  losses. 

Q.  You  were  to  share  the  profits?  A.  Yes,  sir. 

738  The  Court.  All  right. 

Bv  Mr.  Well  ford : 

Q.  Mr.  Collins,  this  partnership  return  that  you  made 
up,  which  is — 

The  Court.  Wait  a  minute.  I  want  to  know  something 
about  that  agreement  and  understanding  there,  when  this 
gentleman  told  me  that  he  doesn’t  know  who  told  him. 

Mr.  Wellford.  He  says  he  doesn’t  know,  and  that  is  all. 

Bv  the  Court: 

Q.  Out  of  that  conference  resulted  this  partnership 
agreement,  that  you  were  to  get  half  ?  A.  Yes,  sir. 

Q.  And  you  were  not  to  share  the  losses?  A.  That  is 
right. 

Q.  That  all  resulted  from  that  conference.  With  whom 
did  you  confer  to  have  that  understanding?  A.  Well,  l  had 
presumed  that  it  would  be  Mrs.  Gralie. 

Q.  Why  did  you  presume  that?  A.  Because  1  made  the 
partnership  return  out  with  her,  and  she  didn’t  object  to 
that. 

Q.  Mr.  Burke  was  there ?  A.  Yes,  sir.  He  was. 

Q.  You  and  Mrs.  Grahe  decided  to  run  that  business? 
A.  Mrs.  Grahe  and  I? 

Q.  Yes.  A.  Xot  without  some  one — 

Q.  You  were  the  only  one  capable  of  running  it?  A.  That 
is  true. 

Q.  She  didn't  know  anything  about  it?  A.  No, 
730  sir.  Rhe  did  not. 

Q.  Mr.  Burke  had  a  plumbing  business.  He 
couldn’t  run  it?  Is  that  right?  A.  Yes. 


Q.  Mr.  George  Sullivan  was  a  prominent  lawyer  and  a 
busy  man  here?  A.  That  is  right. 

Q.  So  you  understood  in  this  agreement  that  you  and 
Mrs.  Uralie  would  run  this  business,  and  you  have  run  it  up 
tb  this  verv  moment,  vou  and  Mrs.  Uralie?  Isn't  that  so? 
A.  I  am  the  manager. 

Q.  Certainly.  1  know  that.  But  now  1  want  you  to  tell 
me  about  what  happened  at  this  conference.  A.  1  don't 
recall,  your  Honor,  which  one  agreed  to  that;  but  it  was 
agreed.  Whether  it  was  on  the  advice  of  Mr.  Burke  or 
Mrs.  Grahe,  1  don't  recall  at  this  particular  time. 

The  Court.  All  right.  Go  ahead. 

By  Mr.  Wellford: 

Q.  Mr.  Collins,  who  owned  this  business  up  to  the  mo¬ 
ment  or  up  to  the  time  of  Mrs.  Taltavull's  death? 

Mr.  Sullivan.  I  object  to  that,  who  owned  it.  You  can 
ask  who  conducted  it. 

Mr.  Wellford.  I  asked  who  owned  the  business. 

1  The  Court.  If  he  knows,  lie  can  tell  who  owned  it.  I 
don't  know  whether  he  knows  or  not. 

By  Mr.  Wellford: 

Q.  Who  owned  it?  A.  Mrs.  Taltavull. 

Q.  When  you  and  Mrs.  Grahe  took  it  over,  you 
740  took  it  over  as  a  partnership  business?  A.  Yes,  sir. 

Q.  Now,  1  ask  you  if  this  net  income  that  was  sup¬ 
plied  between  you  and  Mrs.  Grahe  on  Exhibit  Xo.  15  of 
$4704.30 — I  ask  vou  if  that  is  the  total  income  that  vou  re- 
ceived  for  that  year,  or  whether  that  was  just  the  amount 
of  cash  receipts  that  had  come  up  to  that  time?  A.  That 
is  the  net  income,  $4704. 

(L>.  On  the  accrual  basis  or  cash  basis?  A.  On  the  cash 

basis. 

Q.  Then  there  was  more  monev  due  vou  at  that  time, 
wasn't  there?  A.  Yes,  sir. 

O.  Mr.  Collins,  when  did  you  get  the  information  from 
your  counsel  in  regard  to  changing  the  partnership  return? 
A.  After  the  second  return  was  made  by  the  partnership, 
T  believe. 

O.  That  was  after  the  hearings  before  the  Auditor, 
wasn't  it?  A.  After?  Xo,  sir.  I  don’t  think  so.  I  think 
it  was  before. 


('■  When  did  you  make  the  second  return?  Wasn't  that 
iii  March  of  1937.  for  the  year  1936,  this  Exhibit  Xo.  16? 
It  shows  for  the  year  1936,  that  you  made  in  March  of  1937, 
that  Mrs.  (Irahe  swore  to  it  as  one  of  the  partners,  and 
IToVn  J.  C’ollins  as  notarv.  That  was  in  March  of  1937. 

By  the  Court: 

O.  Is  that  your  daughter  or  your  wife?  A.  Xo,  sir. 
That  is  my  sister. 

#  *  * 

744  Q.  Well,  1937,  what  did  you  take  out  as  income 
from  this  business?  A.  $5737.79. 

Q.  How  much  ?  A.  $5737.79. 

Q.  Wasn't  the  business  just  as  profitable  in  1937  as  it 
was  in  1936?  A.  Xot  on  the  cash  basis. 

Q.  Ob.  that  was  on  the  cash  basis?  A.  It  must  have  been. 
Q.  What  was  the  irross  income  for  1937?  T)o  you  know? 
A.  Xo.  sir. 

Q.  What  was  the  irross  income  for  1936?  Wait  a  minute. 
I  don't  want  to  try  to  make  you  fix  that.  That  return  here 
showed  the  .irross  income  for  1936  as  $36,225.19,  and  that 
the  net  income  was  $16,369.35. 

#  #  # 

746  Q.  Xow,  Mr.  Collins,  what  was  your  salary  in  that 
business  up  to  the  death  of  Ellen  P.  Taltavull.  paid 
you  for  services  rendered  from  January  1  to  May  19.  1935? 
A.  Von  mean  the  actual  amount  that  I  received  from  them? 

Q.  What  was  your  salary?  A.  T  had  no  salary,  Mr.  W'oll- 
ford.  1  worked  on  piece  work;  irot  paid  for  what  I  did. 

0.  Don't  the  books  show  vou  as  withdrawing  a  salarv? 
A.  I  presume  so.  Yes. 

Q.  And  you  kept  those  books? 

By  the  Court: 

Q.  And  did  you  keep  all  the  books?  A.  We  all  kept  the 
books,  your  Honor. 

Q.  He  asked  you  if  you  kept  the  books?  A.  Xo,  sir.  I 
(lid  not.  We  all  kept  the  books — Mr.  Taltavull,  Mrs.  Talta- 
vull,  and  myself. 

#  *  # 

757  Mr.  Collins,  how  much  have  you  withdrawn  from 
this  business  for  the  vear  193S?  Did  vou  brine:  that 

r  •  >. 

figure  with  vou?  A.  I  think  so.  Yes,  sir. 


Mr.  Sullivan.  Your  Honor  understands  that  I  am  not 
interrupting  to  object,  but  I  want  an  objection  inserted  to 
the  competency  of  all  this  as  to  what  happened  since  May 
19.  1985,  in  the  operation  of  this  business  by  somebody  else. 

The  Court.  Yes.  I  will  insert  it. 

A.  All  the  monevs  that  1  have  received  from  1987?  Is 
that  the  question? 


By  Mr.  Wellford : 

Q.  For  the  year  193S.  A.  Oh,  1938? 

Q.  That  was  not  taken  into  consideration  by  the  Auditor. 
A.  Oh.  I  see.  Here  it  is.  $<864.46. 

Q.  Did  Mrs.  Gralie  receive  a  like  amount?  A.  Xo,  sir. 

Q.  What  did  she  receive?  A.  1  believe — $7199.47. 

Q.  Why  was  your  income  greater  than  hers?  A.  For 
the  automobile  hire  that  1  received.  That  is  part  of  tin* 
moneys  that  I  received  from  this.  1  have  an  automobile 
and  she  has  not. 

Q.  Then  your  net  income  would  be  the  same  as  hers  if  it 
is  not  for  the  automobile  hire?  A.  $30  difference. 

The  Court.  That  automobile  hire  is  not  a  profit  from 
758  the  business  anyhow? 

Mr.  Wellford.  Xo. 

The  Witness.  Xo. 


Do  vou  want — The  reason  T  asked  if  vou  wanted  all  the 


moneys  I  received  from  the  business,  your  Honor — that  is 
the  reason  I  gave  that  figure. 


By  Mr.  Wellford: 

Q.  The  money  that  you  ami  Mrs.  (Irahe  received?  A. 
T  received  $7169.46,  and  I  think  her  figure  is  $7199.47. 

Q.  That  was  on  the  cash  basis?  A.  Yes. 

Q.  Have  you  any  idea  about  how  much  more  is  due  for 
that  year?  A.  X~o,  sir.  I  have  not. 

Q.  Xot  the  slightest  idea  ?  A.  Xo. 

1  Q.  How  many  funerals  did  you  have  during  1938?  A. 
119,  I  believe,  sir. 

Q.  119  ?  A.  Yes,  sir. 

Q.  That  is  the  largest  year  you  have  ever  had,  isn’t  it? 
A.  I  believe  so. 

Q.  What  were  the  gross  receipts  for  that  year?  A.  I 
haven’t  got  those  here,  Mr.  Wellford. 

Q.  Didn't  you  bring  that  under  the  subpoena  or —  A. 
The  books  are  here,  yes,  sir;  but  I  haven’t  made  out  the 
income  tax. 
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296  “Q.  Mr.  Collins,  what  would  you  be  willing  to 

pay  for  this  business  if  you  could  buy  it  today  out¬ 
right?  A.  I  wouldn’t  buy  the  business. 

Q.  Von  wouldn't  buy  the  business?  A.  Xo,  sir. 

Q.  You  wouldn’t  have  anything  to  do  with  it?  A.  Xo, 
sir.  If  it  were  given  to  me,  I  would  take  it,  with  the  build¬ 
ing.  1  wouldn't  consider  that  business  without  the  real 
estate. 

Q.  You  don't  think  that  it  could  be  moved  to  another 
place  under  that  name  and  conducted  there  satisfactorily, 
do  you?  A.  Positively  no.”  (p.  217). 

760  Q.  Mr.  Collins,  I  show  you  the  winter  and  spring 
telephone  book  for  1938  and  1939,  the  Washington 

Telephone  Directory,  page  166,  and  call  your  attention  to 
the  names  in  boldface  type:  “Taltavull,  Ellen  Burke.  Mrs., 
3619  14th  Street,"  and  the  telephone  number  “Columbia 
0464"  and  under  that  “Taltavull  Funeral  Homo”  at  the 
same  address,  and  below  that  “Taltavull,  W.  Warren"  at 
the  same  address;  and  I  ask  you  if  that  is  the  name,  that 
you  and  Mrs.  Grahe  have  conducted  this  business 

761  under  since  you  took  it  over?  A.  Xo,  sir.  That  is 
— The  name  that  we  are  conducting  the  business 

under  is  “W.  Warren  Taltavull  Funeral  Home." 

Q.  Tsn't  that  the  listings  for  that  place  for  that  address? 
A.  That  is  the  listings  that  have  been  in  the  telephone  book 
and  have  never  been  changed;  never  been  called  to  our 
attention. 

#  #  # 

765  “Q.  Was  there  or  not  an  advantage  to  anyone 

conducting  the  business  to  use  a  name  that  was  well- 
known  ?” 

By  Mr.  Sullivan: 

Q.  (Continued) — in  the  undertaking  business?  A.  Yes. 
It  is. 

Q.  In  your  opinion, — it  legally  may  not  be  so,  but  isn't 
it  an  actuality — in  your  opinion  was  the  name  “  W.  Warren 
Taltavull  Funeral  Home”  a  name  having  a  monetary  value 
either  upon  the  death  of  W.  Warren  Taltavull  or  on  the 
death  of  Mrs.  Taltavull?  A.  Yes.  I  think  there  was  a  cer¬ 
tain  amount  of  value  attached  to  the  name. 

Q.  Was  it  a  value  that  could  be  sold,  in  your  opinion  ?  A. 
Yes.  It  could  be  sold. 


766 


Q.  For  a  substantial  amount?  A.  Xo.  1  wouldn't 

sav  necessarily  a  substantial  amount. 

»  « 

O.  Would  von  vourself  baye  been  willing  to  pay  anv 
thing'  for  tlmt  name  independently  of  the  undertaking 
premises?  A.  Xo,  sir.  I  would  not. 

Q.  Do  you  know  anybody  that  would  be  a  likely  purchaser 
for  it  independently  of  the  undertaking  premises?  A.  I 
don't  think  so.  Xo,  sir. 

Q.  If  the  undertaking  premises  were  sold  along  with  it, 
do  you  think  it  would  add  something  to  the  price?  A.  By 
all  means. 

Q.  In  your  opinion  how  much  would  it  add  to  the  price? 
A.  Somewhere  between  $.">,000  and  $10,000. 

By  the  Court : 

Q.  Pursuing  that  inquiry  further:  Suppose  you  moved 
just  across  the  street  from  that  place —  A.  The  business? 

Q.  .Just  moved  across  the  street  from  that  premises,  with 
the  sign  “Taltavull  Funeral  Home."  That  would  not  de¬ 
tract  from  the  value  of  the  business,  would  it?  A.  Xo.  It 
would  not. 

*  *  # 

772  By  Mr.  Sullivan: 

Q.  Xow,  Mr.  Collins,  his  Honor  asked  you  before  recess 
a  question  about  possibly  opening  another  undertaking 
establishment  under  the  name  of  W.  Warren  Taltavull  Fu¬ 
neral  Home  across  the  street  or  near  the  vicinity  of  these 
premises  that  belonged  to  Mr.  Grahe. 

Are  you  familiar  with  the  conditions  in  that  vicinity  as 
to  the  present  construction  of  buildings?  A.  Yes,  sir,  I  am. 

Q.  The  nature  and  character  thereof  ?  A.  Yes,  sir. 

Q.  In  your  opinion  is  there  any  building  in  that  near 
vicinity  that  could  be  reconstructed  into  an  undertaking 
establishment  without  great  expense?  A.  Xo,  sir,  there  is 
no  place  in  the  vicinity. 

•  •  • 

297  (Counsel  for  the  Administrator  placed  in  evidence 
Zoning  Regulations  of  .Tulv  1,  1933,  in  force  in  Mav 

'  •77  •> 

1935,  requiring  written  consents  of  owners  of  25^  of  the 
property  within  200  feet  of  an  undertaking  establishment 
in  the  first  commercial  area). 


775  Q.  Is  tlu*  Fourteenth  ami  Spring1  Road,  that  corner, 
a  specially  well  known  corner  for  a  business  of  this 
kind?  A.  I  think  so,  yes,  sir. 

*  #  * 

1  70  (t).  Von  have  om*  corner  for  the  undertaking  estab¬ 

lishment,  and  what  is  on  the  others?  A.  A  laundry, 

a  restaurant,  and  grocery  store. 

•  '  * 

*  *  * 


2D7  (Witness  identifies  Income  Tax  Return  of  Mrs.  \V. 

Warren  Yaltavnl!  from  March  Id,  1934  to  Decemhei* 
31,  lit.* >4,  showing  business  receipts  $18,707.99,  and  disburse¬ 
ments  $18,035.18,  with  net  income  $(>72.81,  without  having 
deducted  the  use  value  of  the  premisos  or  Mrs.  Taltavuil ’s 
services.)  (pp.  235-237). 

(Witness  also  identities  Income  rpax  Return  of  \V.  War¬ 
ren  Taltavuil  for  li)33,  showing  business  receipts  $31,04(5.88, 
and  disbursements  $23,281.47.  with  net  income  $(>,851.40, 
without  having  deducted  the  use  value  of  the  premises  or 
Mr.  and  Mrs.  Taltavull’s  services.)  (pp.  237-238.) 


781  (t).  Your  increase  in  pay  really  came  about  after 
the  death  of  Mrs.  Taltavuil,  when  you  and  Mrs. 

Gralie  went  in?  A.  That  is  right.  Of  course,  the  reason 
for  that  has  not  been  brought  out. 

782  Q.  I  am  perfectly  willing  to  have  that  reason.  A. 
Well,  the  reason  1  did  not  go  in  at  any  increase  in 

salary  was,  Mrs.  Taltavuil  had  promised  me  a  partnership 
in  the  business  provided  I  could  maintain  the  business  or  im¬ 
prove  the  business,  with  the  exception  of  course  of  the  note 
on  the  house,  and  that  would  have  occurred  that  particular 
year. 

Q.  You  reminded  Mrs.  Gralie  of  the  conversation  you 
had  with  Mrs.  Taltavuil?  A.  Y’es,  sir. 

Mi*.  Wellford.  Of  course,  if  your  Honor  please,  that 
would  be — 

The  Court.  Do  you  want  it  stricken  ? 

Mr.  Wellford.  Xo,  I  don’t  want  to  strike  it  out.  I  am 
perfectly  willing  that  it  go  in. 

The  Court.  All  right. 


By  the  Court : 

Q.  Mrs.  Gralie  was  willing  to  carry  out  the  proposition 
of  Mrs.  Taltavuil  ?  A.  Xo,  sir,  she  was  not  willing  to  carry 
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it  out.  She  was  willing  to  pay  me  50  per  cent  of  the  profit 
until  the  estate  was  settled,  and  then  what  disposition  she 
was  going  to  make  I  could  not  say. 

Q.  There  was  no  discussion  about  that,  about  you  get¬ 
ting  into  a  partnership  arrangement,  until  your  lawyer 
told  you  that  you  were  not  partners.'  A.  That  is  right. 

O.  You  would  not  have  thought  of  that  if  you  had  not  had 
that  suggestion  from  Mrs.  Taltavull.'  A.  Xo,  sir,  I 

783  would  not. 

By  Mr.  Sullivan: 

(,).  Did  von  over  have  an  agreement  with  Mrs.  (irahe 
that  you  would  stand  any  part  of  the  losses  in  the  event 
there  were  losses  in  any  period?  A.  I  did  not.  sir. 

().  Was  or  was  not  the  absence  of  that  feature  the  basis 
upon  whi»*b  your  counsel  advised  you  that  there  was  legally 
no  partnership?  A.  That  is  right. 

Q.  Xow.  Mr.  Collins,  do  you  recall  definitely  hav- 

784  ing  seen  me  when  T  went  to  the  Taltavull  Funeral 
Home  a  day  or  two  after  the  death  of  Mrs.  Taltavull, 

and  went  there  with  or  to  meet  Mr.  Burke?  A.  I  recall 
seeing  vou. 

V  • 

O.  Actually  seeing  me  present?  A.  Yes.  sir,  T  did. 

(t).  Ho  you  recall  whether  or  not  you  talked  with  me  at 
all  on  that  occasion?  A.  T  think  so;  yes,  sir,  1  did. 

O  Were  you  in  the  room  or  were  you  in  an  adjoining 
room?  A.  We  were  in  the  same  room. 

O.  Do  vou  know  how  long  the  conference  lasted?  A.  T 
don't  recall  now. 

O.  Do  you  recall  it  was  very  brief?  A.  It  was  not  a 
very  long  conference. 

Q.  Xow,  don’t  you  recall  that  there  was  nothing  said  at 
that  conference  about  any  particular  person? 

Mr.  Wellford.  By  whom? 

By  Mr.  Sullivan. 

Q.  I  will  say  by  anybody  while  I  was  there — T  don't  know 
what  happened  later — about  any  particular  person  to  keep 
the  doors  open  and  operate  the  business,  no  person  was 
mentioned?  A.  Xo,  I  can’t  recall  any  particular  person. 

Q.  You  say  you  do  not  ?  A.  T  do  not  recall  any  particular 
person’s  name  mentioned  to  keep  the  doors  open  and  run 
the  business. 


Q.  Now,  von  listed  to  a  part  of  the  advice  I  gave 
7S5  on  that  occasion,  did  you? 

Mr.  Wcllford.  Whom  do  you  mean  by  “them”? 

Mr.  Sullivan.  I  didn't  say  anything  about  “them'’:  I 
said  “T  gave  on  that  occasion.” 

Mr.  Wcllford.  All  right. 

The  Witness.  T  couldn't  say  whether  T  could  answer  that 
question  or  not.  I  don't  recall  now  the  information  that  you 
tendered  at  that  meeting,  what  information  was  given  to 
tlx*  other  parties  present. 

P>y  Mr.  Sullivan 

Q.  You  don't  recall  what  1  said?  A.  Not  at  tin*  present 
moment. 

Q.  Do  von  recall  whether  or  not  you  heard  and  listened 
to  what  T  said,  although  you  may  now  have  forgotten?  A. 
I  presume  1  listened  but  T  can't  recall  anything  definite  of 
what  you  said  at  that  particular  meeting. 

By  the  Court: 

O.  Was  this  conference  in  the  place  of  business  or  un  in 
the  residence?  A.  Tt  was  in  one  of  the  parlors. 

By  Mr.  Sullivan: 

Q.  Did  you  get  the  impression  even  from  what  T  said 
that  I  was  advising  the  disposing  of  the  business  A.  No. 
sir.  T  didn't — 

Mr.  Wcllford.  Xow,  if  your  Honor  please,  T  think  that 
Mr.  Sullivan  ought  to  take  the  stand  and  testify. 

Mr.  Sullivan.  1  am  going  to  do  that. 

Mr.  Wcllford.  That  is  all  right,  but  he  should  not  lead 
this  witness. 

7 8f>  The  Court.  Well,  the  question  calls  for  the  im¬ 

pression  he  had,  when  he  says  he  has  no  recollection 
of  what  was  said. 

Can't  you  approach  it  in  another  way? 

By  the  Court : 

Q.  Do  you  recall  any  advice  Mr.  Sullivan  gave  about  this 
business?  A.  I  don’t  recall  anvthing. 

Q.  Anything  that  he  said?  A.  That  is  right,  your  Honor, 
but  if  it  was  mentioned  1  may  recall  it. 


By  Mr.  Sullivan : 

Q.  Do  you  recall  any  explanation  "iron  to  me  about  the 
necessity  of  having  a  showing  before  t lie  Court — 

Mr.  Wellford.  By  whom.* 

Mi'.  Sullivan,  i  didn't  say  anythimjr  about  by  whom. 

.By  Mr.  Sullivan: 

q[  Of  a  showing  before  the  Court  before  the  estate  could 
assume  res]>onsibility  for  the  operation  of  the  business.' 
A.  T  don’t  remember,  Mr.  Sullivan. 

Q.  Well,  did  vou  understand  that  was  being  done* 

Mr.  Wellford.  Now,  if  your  Honor  please,  it  seems  to 
me — 

Mr.  Sullivan.  I  am  cross-examining  this  witness. 

Mr.  Wellford.  It  seems  to  me  we  are  going  far  afield. 

The  Court.  Vos. 

By  Mr.  Sullivan: 

Q.  Did  you  understand  that  what  was  to  be  done  in 
carrying  out  my  advice  was  temporary  or  permanent? 

The  Court.  Now,  just  a  minute. 

787  By  the  Court: 

0.  What  was  his  advice? 

Mr.  Sullivan  was  there  for  a  purpose  A.  He  was. 

Q.  Of  course.  A.  Yes. 

Q.  He  was  the  important  factor  there  at  that  conference 
to  whom  all  of  you  were  looking  for  advice:  that  is  right, 
too.  isn’t  it?  A.  1  had  nothing  to  do  with  Mr.  Sullivan's 
coming  there. 

Q.  Of  course,  I  understand  that.  He  came  there  in  behalf 
of  Mr.  Burke?  A.  Yes,  sir. 

Q.  I  know  that,  but  you  had  a  position  at  stake:  you 
were  employed  there  by  the  former  owner  and  you  were 
going  to  embark  upon  another  venture.  He  certainly  was 
there  to  advise,  and  the  Administrator  and  Mrs.  Grahe 
have  given  their  impression. 

Now,  see  if  you  cannot  recall  what  was  said. 

He  is  entitled  to  that  information. 

A.  1  don't  recall  it  now.  I  am  sorry  I  cannot  answer  it. 
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By  Mr.  Sullivan: 

Q.  Well,  do  you  recall  who  was  the  first  person  to  leave 
the  conference  and  go  away,  go  out  of  the  building;’  A. 
Mr.  Sullivan. 

Q.  And  did  any  one  of  the  others  go  along:  with  Mr.  Sul- 
I’vnn  or  did  the  others  stay?  A.  I  am  positive  Mrs.  Grahe 
did  not  go;  she  stayed. 

788  Q.  How  about  Mr.  Burke?  A.  1  am  not  certain. 
Bv  the  Court: 

Q.  Was  this  in  the  morning  or  afternoon  ?  A.  This  was 
in  the  afternoon  or  oarlv  evening,  I  should  saw 

By  Mr.  Sullivan: 

O.  Xow.  have  you  been  able  to  refresh  your  recollection 
as  to  just  where  and  when  and  who  were  present  when  you 
had  your  discussion  as  to  the  basis  of  your  compensation 
if  you  were  to  render  services  in  the  continuation  of  the 
business?  A.  Let  me  have  that  question  again,  please. 

Mi1.  Sullivan.  Just  read  it. 

(The  pending  question,  as  above  recorded,  was  read  by 
the  reporter.) 

A.  I  recall  that,  yes. 

By  Mr.  Sullivan: 

Q.  How  is  that?  A.  I  recall  that,  yes. 

O.  Well,  was  it  the  same  day  as  when  I  appeared  there? 
A.  It  was,  yes. 

Q.  The  same  day?  A.  Yes,  sir. 

Q.  Was  it  in  the  same  part  of  the  building?  A.  It  was. 
Q.  Do  you  recall  definitely  how  many  people  were  present 
in  the  discussion?  A.  Four  people. 

Q.  You  mean  you  recall  definitely  that  I  was  pres- 

789  cut  when  that  was  discussed?  A.  That  is  right,  yes, 
sir. 

Q.  Did  you  hear  me  say  anything  about  it?  A.  I  don't 
recall.  I  don't  recall  you  saying  anything  about  it,  no,  sir. 

Q.  Xow,  if  you  had  that  discussion  while  T  was  present 
why  is  it  you  don't  remember  anything  I  did  say?  A. 
Well,  it  is  just  that  my  memory  has  failed  me:  I  can't 
remember  what  it  was. 


By  the  Court: 

Q.  Was  there  any  written  agreement,  any  written  pro¬ 
posal  or  any  written  memorandum  made  there.'  A.  No,  sir, 
not  to  my  knowledge,  no,  sir. 

By  Mr.  Sullivan: 

Q.  Now,  can't  you  recall  that  you  addressed  Mrs.  Grahe 
only  in  connection  with  that  arrangement,  regardless  of 
whether  I  left  the  building  or  was  still  in  the  building  when 
you  were  addressing  Mrs.  Grahe.'  A.  I  presume  I  ad¬ 
dressed,  I  was  addressing  Mrs.  Grahe. 

Mr.  Wellford.  I  object — 

The  Witness  (continuing).  My  remarks  to  her. 

Mr.  Wellford.  I  object  to  what  he  presumes. 

The  Witness.  Well,  there  was  no  one  else  in  authority 
there. 

Mr.  Wellford.  Mr.  Sullivan  has  been  laboring  hard  here 
to  try  to  suggest  to  the  witness — 

The  Court.  Well,  this  witness  certainlv  should  have 

» 

some  memory,  it  seems  to  me,  being  a  conference  of  that 

tvpe.  so  important  to  his  welfare. 

700  Mr.  Wellford.  Very  well. 

The  Court.  Mr.  Burke  was  there,  and  he  was  the 
Administrator. 

The  Witness.  He  had  not  been  appointed  at  that  time. 

By  the  Court: 

Q.  I  understood  he  had  been  appointed.  A.  He  was  going 
to  have  Mr.  Sullivan  as  his  attorney. 

By  Mr.  Sullivan: 

Q.  Was  there  any  discussion  at  that  lime  about  Mr.  Burke 
going  to  be  administrator?  A.  Yes.  sir. 

Q.  You  remember  that  part?  A.  Yes,  si r. 

Q.  Who  discussed  that?  A.  It  was  between  the  three  of 
you.  Mrs.  Grain*.  Mr.  Burke,  and  yourself. 

Q.  I  thought  you  said  you  could  not  recall  anything  T 
said.  A.  Well,  von  have  refreshed  mv  memorv;  that  is  all. 

Q.  Who  was  it  that  proposed  that  Mr.  Burke  was  going 
to  be  administrator?  A.  Mrs.  Grain*. 

Q.  She  proposed  it  to  you?  A.  Xo,  she  did  not  propose 
it  to  me.  as  1  had  nothing  to  do  about  the  matter  as  far  as 
the  administrator  was  concerned. 
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29S  “Q.  Have  you  any  distinct  recollection  as  to 

whether  the  discussion  at  that  conference  related  to 

the  temporary  keeping  open  of  the  business  or  the  disposal 

of  it  to  Mrs.  Grahe  or  to  anyone  else?  A.  Mv  recollection 
•  *  * 

is  that  the  business  was  to  be  continued  just  temporarily 
until  the  authorities  would  determine  just  what  to  do  about 
it. 

Q.  Now,  is  that  recollection  very  distinct  in  your  mind? 
A.  Yes,  that  is  very  distinct  now.”  (p.  248). 

*  *  The  Court : 

<J.  You  just  considered  it  was  all  right  to  go  right 
299  ahead  with  the  doors  open  and  Mrs.  Grahe  owning 
the  buiiding?  A.  That  is  right;  these  children  were 
there,  and  of  course  they  had  to  be  looked  after.”  (p.  249). 

(J.  Now,  Mr.  Sullivan  was  out  there  ?  A.  He  was. 

793  Q.  And  you  had  a  discussion  as  to  who  would  be 
the  administrator?  A.  1  suggested  someone  to  be 

administrator. 

Q.  Whom  did  you  wish?  A.  I  don't  mean  administrator, 
but  I  mean  lawyer  for  the  administrator,  but  they  decided 
on  Mr.  Sullivan. 

Q.  Was  he  present  at  that  time?  A.  Xo,  sir,  he  was  not. 
Q.  Was  that  before  he  came  out  ?  A.  That  was  before  he 
came  out. 

Q.  Who  was  present  at  that  conference?  A.  Just  Mrs. 
Grahe  and  1.  that  I  recall. 

Q.  The  administrator  was  not  there  at  that  time?  A. 
lie  was  not. 

Q.  Did  you  advise  Mr.  Burke  to  bring  Mr.  Sullivan  ?  A. 
I  did  not  advise  him  to  bring  Mr.  Sullivan. 

Q.  Who  did?  A.  It  was  his  own  selection. 

Q.  Yes,  but  Mrs.  Grahe  and  you  agreed,  Mrs.  Grahe 
agreed  to  your  suggestion?  A.  Xo,  sir.  I  suggested,  but 
there  was  no  agreement. 

Q.  You  suggested  to  her?  A.  Yes,  sir. 

794  Q.  That  Mr.  Sullivan  should  be  the  attorney?  A. 
Xo,  Mr.  Sullivan’s  name  was  never  mentioned. 

Q.  You  suggested  some  other  attorney?  A.  Yes,  sir. 

Q.  You  don’t  know  whether  Mrs.  Grahe  communicated 
that  suggestion  to  Mr.  Burke?  A.  I  do  not.  If  I  am  not 
mistaken,  I  think  T  suggested  also  to  Mr.  Burke,  but  I  am 
not  positive. 

Q.  But  you,  Mr.  Burke,  and  Mrs.  Grahe  were  together 
in  a  conference  before  Mr.  Sullivan  entered  into  this  thing? 
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i 

A.  Xo,  sir,  I  don't  think  we  were  in  a  conference.  I  prob¬ 
ably  spoke  to  Mr.  Burke  and  to  Mrs.  Grahe  at  different 
times,  not  at  the  same  time. 

Q.  1  see.  Had  Mrs.  Grahe  and  Mr.  Burke  discussed  this 
matter  of  continuing!:  the  business  before  Mr.  Sullivan  was 
called  in?  A.  1  don’t  think  that  was  discussed. 

Q.  That  was  the  very  purpose  of  having  Mr.  Sullivan 
there?  A.  I  think  that  was  the  reason  why  they  called  Mr. 
Sullivan. 

(,).  And  neither  of  them  discussed  what  to  do  about  it? 
A|.  Just  about  the  administrator — 1  mean  not  the  admin¬ 
istrator.  but  the  lawyer  to  handle  the  administration. 

i  Q.  Your  position  was  to  retain  the  position  you  had  and 
continue  the  business?  A.  That  is  right. 

Q.  The  business  that  Mrs.  Tultavull  told  you  that 

795  you  would  be  a  partner  in  if  you  made  it  pay  as 
well  as  you  had  under  her  husband?  A.  That  is 

right. 

Q.  Xow,  you  are  sure  you  have  no  recollection  about 
discussing  the  running  of  this  business  before  Mr.  Sullivan 
overcame  in,  that  you  had  made  up  your  mind?  A.  I  was 
going  to  keep  the  business  going  if  there  was  any  way 
possible  for  me  to  keep  it  going. 

Q.  Regardless  of  what  Mr.  Sullivan  told  you?  A.  Yes, 
sir. 

Q.  Did  you  discuss  that  with  Mrs.  Grahe  before  he  came 
into  the  picture?  A.  Xo,  sir.  T  did  not. 

Q.  That  was  just  what  you  had —  A.  What  I  had  in 
my  own  mind,  yes,  sir. 

Q.  Did  you  mention  that  to  Mr.  Burke?  A.  Xo,  sir. 

Q.  When  did  you  first  mention  the  matter  at  this  con¬ 
ference  when  Mr.  Sullivan  was  present?  A.  I  just  men¬ 
tioned  it  to  the  extent  that  1  demanded  50  per  cent  of  the 
profit  or  I  would  not  go  on. 

Q.  Who  made  tin*  proposition  to  you  about  going  on?  A. 
There  was  no  proposition  made.  T  made  the  proposition 
myself. 

Q.  You  said  “T  am  willing  to  go  on  if  50  per  cent — ” 
A.  Tf  T  was  to  continue  I  wanted  50  per  cent  of  the  profit. 
Q.  Had  anything  been  said  about  your  continuing  before 
you  made  the  proposition  that  you  would  continue 

796  it  for  50  per  cent  ?  A.  Xo.  I  believe  there  was  some¬ 
thing  to  the  extent  that  thev  said,  “Well,  vou  have 

‘  •  7  7  m 
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been  running  tile  business  now  and  you  might  as  well  go 
ahead  with  it  and  continue  on.” 

The  Court.  Very  well. 


By  Mr.  Sullivan: 

Q.  So  that,  when  Mr.  Tultavull  died  on  March  27,  1934, 
you  had  the  same  basis  of  compensation  that  was  going  on 
during  the  later  time  while  Mrs.  Tultavull  ran  the  business? 
A.  That  is  right. 

Q.  Was  the  set-up  of  the  business  and  premises  at  the 
death  of  Mrs.  Taltavuli  identical  with  wind  it  was  at  the 
death  of  Mr.  Tultavull  ?  A.  It  was,  yes,  sir. 

Q.  And  the  same  two  electric  signs?  A.  Yes. 

Q.  W.  Warren  Tultavull  ?  A.  Yes,  sir. 

Q.  And  Tultavull  Funeral  Home?  A.  Yes,  sir. 

(t).  The  first  on  the  Spring  Road  side  and  the  other  on 
the  Fourteenth  Street  side?  A.  Y’es,  sir. 

Q.  Did  any  executor  or  administrator  for  W.  Warren 
TultavulFs  estate  come  in  there  to  the  premises  at  that 
time? 

Mr.  Wellford.  I  object,  if  your  Honor  please.  If  there 
is  any  such  proof  it  is  a  matter  of  record  and  he  can  produce 
the  record.  An  administrator  is  appointed  by  this  Court, 
and  if  there  is  any  such  record  he  can  produce  the  record. 

The  Court.  Well,  T  think  he  can  answer  that  ques- 
797  tion. 

The  Witness.  Xo,  sir,  he  did  not. 

Bv  Mr.  Sullivan : 


Q.  Did  you  ever  hear  of  any  ?  A.  Xo,  sir. 

Q.  Was  there  ever  any  consultation  with  anyone  as  to 
the  conduct,  temporary  or  otherwise,  of  the  business  after 
the  death  of  Mr.  Taltavuli  ?  A.  Any  consultation  as  to  con¬ 
tinuing? 

Q.  Any  special  consultation  with  respect  to  the  question. 
A.  It  was  just  presumed  by  Mrs.  Tultavull  that  she  was  go¬ 
ing  to  continue  on  the  business  because  of  the  fact  that  Mr. 
Tultavull  had  signed  everything  over  to  her,  such  as  hearse, 
automobiles,  and  also  bank  accounts  were  in  the  joint  ac¬ 
count. 

Q.  Xow,  so  far  as  you  know  personally  there  had  not 
been  any  executed  assignment  of  everything  over  to  Mrs. 
Tultavull,  had  there? 

Mr.  Wellford.  Just  a  minute. 


By  Mr.  Sullivan : 

Q.  Have  you  any  personal  knowledge  of  that ?  A.  As 
far  as  I  know,  yes,  sir. 

Q.  What  do  you  mean  by  “as  far  as  you  know”?  A. 
That  is,  automobiles  and  stock. 

Q.  You  mean  stock  in  the  Salt  Creek  Mining  Company? 
A.  That  is  right. 

Q.  There  was  an  assignment  of  the  automobiles  ?  A.  Of 
the  automobiles. 

Q.  And  there  was  an  assignment  of  the  stock  on 
798  the  back  of  the  stock  certificate?  A.  Well,  I  have 
never  seen  that. 

1  Q.  You  have  never  seen  it?  A.  Xo,  sir. 

Q.  There  was  a  joint  bank  account  ?  A.  Bank  account, 
yes,  sir. 

Q.  That  took  care  if  itself  ?  A.  Yes,  sir. 

Q.  Under  the  law?  A.  Y'es,  sir. 

Q.  How  about  1  lie  business  name,  business  in  the  name 
of  W.  Warren  Tultavull  Funeral  Home;  was  there  anv  as- 
signment  of  that?  A.  Xo. 

Q.  That  was  executed  ?  A.  Xot  to  my  knowledge,  there 
wasn't  any  assignment  of  the  W.  Warren  Taltavull  Fu¬ 
neral  Home. 

Q.  You  never  saw  anv  instrument  of  anv  kind?  A.  I 
did  not. 

O.  Assigning  that  ?  A.  Xo,  sir. 

(}.  Stating  that  the  business  was  assigned  over  to  her? 
A.  Xo,  sir. 

Q.  At  any  rate  she  continued  to  run  it?  A.  Y'es,  sir, 
she  continued  to  run  the  business. 

*  *  * 

800  Q.  And  when  you  responded  to  Mr.  Wellford’s 
question  as  to  merchandise,  merchandise  left  by  the 
decedent  that  had  been  used,  did  you  mean  it  had  been  used 
up  and  not  replaced?  A.  I  mean  that  it  has  been  used  and 
has  been  replaced. 

O.  So,  if  a  casket  was  used —  A.  Yes,  sir. 

Q.  Another  and  newer  casket  would  take  its  place?  A. 
That  is  right,  rather  than  let  them  stay  there  and  get  shop 
worn,  I  replaced  them. 
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By  Mr.  Sullivan: 


Q.  It  costs  tiie  establishment  just  as  much  in  overhead  for 
the  service,  wagon  and  hearse,  where  there  is  a  $75  casket  as 


one  where  it  is  a  $200  casket?  A.  Yes,  sir. 

Q.  Consequently  there  is  some  additional  profit  due  the 
establishment  when  a  customer  buys  a  higher  priced  casket  ? 
A.  That  is  right;  we  try  to  give  the  same  service  for  every 
funeral  regardless  of  how  much  the  people  pay. 


*  *  * 


800  Q.  Now,  have  you  or  any  other  funeral  director 
any  wav  of  controlling  the  kind  of  caskets  that  are 
going  to  In*  selected  any  more  than  the  number  of  people 
from  month  to  month  who  will  come  in  and  give  you  busi¬ 
ness  at  all  ?  A.  We  have  no  way  of  governing  that  at  all. 

Q.  That  is  one  of  the  jeopardies  of  the  business?  A.  Yes, 
sir. 

*  *  * 

810  By  Mr.  Sullivan: 

Q.  Is  there  any  reliability  in  running  a  funeral  business, 

that  you  can  depend  on  from  year  to  year,  that  you  are 

going  to  get  100  funerals  or  even  90  funerals?  A.  Xo,  sir, 

you  cannot  depend  on  that  because  of  the  fact  that  there  are 

a  certain  number  of  people  that  you  bury  during  the  year 

that  vou  have  never  seen  before;  thev  come  recommended  to 
•  • 

you  by  some  friend. 

#  *  # 


299  Re-Direct  Examination. 

By  Mr.  Wellford. 

#  #  # 

820  Q.  Who  agreed  with  you  when  you  made  your  de¬ 
mand  for  50  per  cent  interest  in  the  business  or 
profits;  who  agreed  to  pay  you  that  amount?  A.  I  don’t 
recall  anybody  agreed,  but  I  have  been  receiving  it. 

(  Q.  What  is  that  ?  A.  I  have  been  receiving  it. 

Q.  When  you  made  the  demand  that  you  would  not  go  on 
unless  you  were  paid  50  per  cent  of  the  profits  —  A.  That 
iis  right. 

Q.  What  was  the  response  from  those  people  that  were 
present ?  A.  They  were  satisfied,  but  I  don’t  know  who 
agreed  to  it. 
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821  Q.  You  must  have  concluded  that  you  owned  that 
business  as  a  partner  with  Mrs.  Grahe?  A.  1  have 

never  considered  that  1  owned  that  business. 

Q.  Mr.  Collins,  this  business  was  never  a  partnership 
before  the  death  of  Mrs.  Tuitavull,  was  it  ?  A.  Xo,  sir. 

Q.  Did  the  Income  Tax  Bureau  send  you  a  copy  of  that 
return  or  did  you  have  to  go  and  get  it?  A.  I  went  and 
got  it. 

Q.  Then  you  determined  at  that  time  at  least  that  you 
were  a  partner  with  Mrs.  Grahe ?  A.  I  had  decided  myself 
that  was  the  proper  way  in  which  to  make  out  the  income 
tax  return,  that  inasmuch  as  I  got  50  per  cent  and  she 

822  the  other  50  per  cent,  that  the  proper  way  in  which 
to  fill  the  income  tax  out  was  that  way. 

Q.  When  was  that?  A.  That  must  have  been  in  March, 
1936. 

Q.  Did  you  ever  ask  Mr.  Burke  or  Mr.  Sullivan  whether 
they  had  applied  to  the  Court  to  find  out  whether  the  Court 
would  authorize  them  to  continue  the  business?  A.  Xo,  sir, 
1  did  not  ask  that. 

Q.  Then  you  just  assumed  the  business  was  yours  by 

their  silence,  saying  nothing.  A.  I  presume  so,  yes,  sir. 

Q.  Tliev  didn't  sav  anvthing  to  vou  or  Mrs.  Grahe  in 

regard  to  the  business  after  you  took  it  over?  A.  What 

thev  said  to  Mrs.  Grahe  I  don't  know. 

* 

Q.  Did  you  ever  tell  Mr.  Burke  what  the  profit  was  in 
that  business?  A.  Xo,  sir. 

Q.  Did  he  ever  ask  you  ?  A.  Xo,  sir. 

Q.  lie  never  inquired  about  it  at  all.  Did  lie  ever  come 
to  the  place  of  business?  A.  Yes,  Mr.  Burke  come  up. 

Q.  lie  never  asked  vou  whether  vou  were  doing  anv  husi- 
ness?  A.  Yes,  he  would  ask  “How  business  is?” 

Q.  And  what  did  you  tell  him ?  A.  “Fine.'' 

Q.  He  knew  the  business  was  fine.  When  was  this  about  ? 
A.  Any  number  of  times,  as  late  as  last  month. 

823  Q.  Well,  confine  your  remarks  to  1935,  between 
January  19  and  December  31,  was  he  there  fre- 

quontlv  during  that  time?  A.  Xo,  sir,  he  was  not. 

Q.  Was  he  there  at  all  during  that  period?  A.  I  doubt 
it  very  much. 

Q.  tie  did  not  inquire  of  you  as  to  whether  there  was  any 
business  or  not  there?  A.  Xo,  sir.  You  are  talking  about 
1935? 
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Q.  1035.  A.  Yes,  sir. 

Q.  Did  you  ever  talk  to  him  by  telephone  or  any  other 
way  as  to  what  he  was  doing?  A.  Xo,  sir. 

By  the  Court: 

(t).  When  did  you  make  ararngements  with  Mr.  Burke 
to  use  these  automobiles  and  pay  him  rental  for  the  use  of 
them?  A.  Bight  after  the  death  of  Mrs.  Tultavull.  If  we 
did  not  use  the  automobiles  we  would  have  to  hire  others 
and  we  might  as  well  pay  the  estate. 

Q.  I  understand.  Did  you  make  the  arrangements  with 
him?  A.  I  beg  your  pardon? 

Q.  Did  you  make  the  arrangements  with  him?  A.  I 
made  the  arrangements,  yes,  sir. 

#  #  # 

301  GEOROE  E.  SFLUVAX,  called  by  the  Guardian 
ad  litem  as  a  witness,  testified  in  substance: 

800  By  Mr.  Wellford : 

O.  Your  name  is  George  E.  Sullivan?  A.  Yes. 

Q.  You  are  a  member  of  this  bar?  A.  I  am. 

Q.  And  you  have  been  for  about  thirty-six  years?  A.  T 
have. 

Q.  In  active  practice  all  that  time?  A.  T  have. 

Q.  In  the  matter  of  the  estate  of  Ellen  T.  Tultavull.  you 
appeared  as  attorney  on  the  petition  of  Mrs.  Grahe  and 
Mr.  Burke — that  is  correct,  is  it  not?  A.  T  am  the  George 
E.  Sullivan  that  signed  that  petition  as  attorney. 

870  Q.  For  them?  A.  Well,  for  them  in  the  regular 
way  in  which  such  petitions  are  prepared,  but  really 
for  the  estate. 

O.  T  don’t  care  about  the  estate.  You  can  answer  the 
ouestions  without  making  a  statement. 

The  Court.  The  petition  speaks  for  itself.  It  won’t 
enlighten  me  at  all  to  have  this  discussion. 

By  Mr.  Wellford: 

Q.  Mr.  Sullivan,  when  the  year  expired,  the  administra¬ 
tion  year,  I  speak  of,  in  this  estate,  did  you  as  counsel  file 
a  final  report  for  your  client  ?  A.  Xo,  I  did  not,  as  the 
record  shows. 

Q.  I  find  in  the  record  nine  applications  for  extensions, 
running  from  the  25th  day  of  .July,  1936,  over  to  January 
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13.  1937.  Why  wore  all  those  extensions  necessary?  A.  I 
think  the  requests  for  the  requests  for  the  extensions  specify 
that  in  a  general  way.  I  can  explain  it  perhaps  better  in 
this  way,  that  during  that  period  my  time  had  extraordi¬ 
nary  demands  upon  it.  1  had  to  give  special  attention  to 
cjnergency  matters,  my  time  having  been  interfered  with 
bjy  an  immense  amount  of  work  that  T  had  to  do,  in  apnea r- 
ing  before  congressional  committees,  before  various  meet¬ 
ings,  including  the  Federation  of  Citizens  Associations,  in 
connection  with  what  was  known  as  the  controversy  over 
communistic  teachings  in  the  public  schools.  That 
871  took  up  so  much  of  my  time  Mint  it  handicapped  me 
and  made  it  necessary  for  me  to  ask  postponements 
in  1  esra  1  matters  that  I  was  handling,  and  this  happened  to 
be  one  of  those. 

Tt  was  not  at  all  due  to  Mr.  Burke,  but  due  to  the  special 


urgencies  that  were  controlling  me. 

Q.  As  to  this  appearance  before  committees  on  matters 
involving  communistic  teachings  in  schools,  were  von  a 
voluntary  witness  at  these  hearings.  or  were  you  com¬ 
manded  to  appear  before  these  committees?  A.  Well,  it 
was  partly  each.  One  of  those  congressional  committees 
was  the  subcommittee  of  the  House  Appropriations  Com¬ 
mittee.  and  I  was  directed  to  appear  there.  The  other 
committee  was  a  subcommittee  of  the  House  District  Com¬ 


mittee,  and  T  did  voluntarily  appear  there,  but  under  a 
duty  as  chairman  of  a  special  committee  of  the  Federation 
of  Citizens  Associations. 

!  During:  that  time,  T  might  say  I  also,  as  a  part  of  the 
work,  wrote  two  books  or  booklets,  one  called  “Academic 
Freedom'*  and  the  other  called  “Wolves  in  Sheep's  Cloth¬ 
ing.” 

Q.  Those  books  that  you  speak  of  were  written  by  you 

as  counsel,  for  which  you  were  employed,  or  just  volun- 

tarilv  bv  vou  as  a  citizen?  A.  Thev  were  written  whollv 
•  •  •  •  ■ 

without  compensation,  pursuant  to  what  I  considered  to  be 
my  duty,  and  it  was  partly  compelled  by  the  oath 
872  which  I  have  taken  to  defend  the  Constitution  of  the 
United  States. 

Q.  Those  books  are  sold  around  Washington  in  some  of 
the  churches,  aren't  they,  or  some  of  the  institutions?  A. 
Oh,  they  have  been  sold  around  Washington  and  all  over 
the  country. 


Q.  Do  von  get  anv  compensation  from  them?  A.  Not  a 
bit. 

(t\  Vou  printed  them  at  your  own  expense?  A.  The  first 
one  1  printed  at  my  own  expense.  The  second  I  did  not. 
hut  an  organization  printed  it. 

Q.  You  have  been  very  active,  Mr.  Sullivan,  as  an  a  iron  t 
of  the  people  in  protecting  the  interests  of  the  Constitution 
of  <he  United  States,  haven't  you?  A.  Well,  you  may  mean 
that  sa roast ieallv.  hut  T  tried  to  do  my  duty. 

Q.  This  is  serious  business.  I  am  asking  vou  that  not 
sarcastically  at  all.  A.  I  have  endeavored  to  do  my  duty 
in  that  behalf. 

o.  Just  recently  you  appeared  before  the  Judiciary  Com¬ 
mittee.  didn't  you,  to  oppose  Mr.  Justice  Frankfurter?  A. 
I  object  to  that,  as  not  competent. 

The  Court.  T  do  not  think  so,  either. 

Q.  vou  considered  that  your  duty,  as  a  citizen,  in  that 
respect  was  over  and  above  that  which  you  were  required 

to  do  under  the  law  in  films:  vour  account  in  this  cause? 

»  '  • 

A.  Xo.  I  took  an  oath  as  an  attorney  to  support  and 
873  defend  the  Constitution  of  the  United  States. 

O.  And  that  is  the  onlv  reason  vou  have  here  for 
«>  •  « 

tin*  continuances  that  you  asked  :u  this  ca.se?  A.  1  should 
say  that  that  is  the  main  reason.  I  cannot  remember  all  the 
details  during  that  period,  but  that  public  service  was  what 
handicapped  me  at  that  time. 

Mr.  Wellford.  I  would  like  to  offer  in  evidence  here  the 
nine  continuances  requested  by  counsel,  each  signed  by  Mr. 
George  E.  Sullivan,  showing  the  delay  in  the  filing  of  the 
final  account. 

The  Court.  Tt  is  a  matter  of  record,  anyhow.  It  will  go 


Bv  Mr.  Wellford 


Q.  Did  you  ever  examine  the  books  and  records  of  the 
Taltavull  Funeral  Home?  A.  Xot  previous  to  the  order  of 
reference. 

Q.  Can 't  you  answer  the  question :  Did  you  ever  examine 
the  books  and  records  of  the  Taltavull  Funeral  Home?  A. 
I  have  answered  your  question. 

The  Court.  He  said  not  previous  to  the  order  of  refer¬ 
ence. 


By  Mr.  Wellford: 

Q.  Have  you  after  the  order  of  reference?  A.  I  have 
done  a  certain  amount  of  examining  work.  1  am  not  an 
auditor  or  accountant,  and  I  have  not  thoroughly  examined 
the  hooks  and  records  at  any  time. 

Q.  When  did  yon  make  this  examination  ?  A.  You 
874  mean  such  examination  as  I  have  made? 

Q.  Yes.  A.  Oh,  from  time  to  time  as  1  had  an 
opportunity,  and  as  portions  of  the  records  would  he  pro¬ 
duced  somewhere. 

Q.  When,  Mr.  Sullivan,  did  you  make  this  examination  of 
tile  hooks  and  records  for  the  first  time?  A.  I  should  say 
that  it  was  sometime  between  the  time  when  you  were  ap¬ 
pointed  guardian  ad  litem  and  the  time  when  the  order  of 
reference  was  made:  perhaps  just  shortly  before  that,  when 
vou  were  making  certain  claims  and  I  was  trvhnr  to  check 
up  on  them,  to  determine  in  a  general  way  their  accuracy  or 
inaccuracy. 

Xow.  1  may  have  seen  some  of  them  before  that,  but  I 
never  undertook  to  iro  into  those  records  to  any  reasonable 
extent  until  you  beiran  making  your  assertions  with  regard 
to  these  bin-  profits  from  the  business. 

Q.  You  mean,  you  made  no  thorough  examination  of  these 
books  until  after  I  was  appointed  guardian  ad  litem,  on  the 
11th  of  October,  19.47?  A.  Yes,  1  said  that.  I  may  add — 

Q.  Just  a  minute.  A.  T  want  to  complete  my  answer. 

1  may  say  that  T  have  never  made  any  complete  or  thor¬ 
ough  examination. 

By  the  Court : 

Q.  Do  you  know,  as  a  matter  of  fact,  how  to  make 
87o  a  trial  balance,  examine  the  hooks  thoroughly  in  that 
way?  Few  lawyers  know  how  to  do  that.  I  was 
wondering  if  you  did  know  about  it.  A.  T  should  say  I 
could  do  it.  but  T  have  not  the  time  to  give  to  it. 

Bv  Mr.  Wellford: 

♦ 

Q.  Mr.  Sullivan,  at  this  conference  in  the  Taltavull  Fu¬ 
neral  Home,  to  which  you  were  called  by  Mr.  Burke,  and 
Mrs.  Grahe  and  Mr.  Collins  were  present,  did  you  advise 
Mr.  Collins  to  continue  as  manager  of  this  business?  A.  I 
did  not. 
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Q.  I)i<!  you  advise  Mrs.  Gralic  to  continue  as  manager  of 
this  business?  A.  I  did  not.  OI 

<J.  Hid  \ou  advise  Mrs.  (iralie  to  operate  tlie  business? 
-A.  i  <iiu  not. 

<,».  !)"[  you  tell  Mr.  IWke  Hi  n  later  date  to  toll  Mrs. 

;  "m"1^ |,|<  a.  j  ,m.i  not. 

Mr-  !!Vrli"^  t.-*rin:ony  llint  ho  ,li,l  flint  on  tho 

'  o  '.;1  !<  1  tint  admitted  tlint 

■'*  i  •  *  ‘Hi  I'  *  gave  any  sueb  testimony. 

<lK  1‘l('uoi  Ibink  there  is  any  question  about  that,  Mr 
o-/.  s  A'V”1,  ,A>  IjC,t  mc‘  ,nakt‘  this  dear  to  vou— 

*l('  V*  (’°.  :x]r:ul  A*  Mv  tnW]^  altogether  im- 

lTVT,M<i  -1  was  ,mt  S(,|(vti,,g  persons.  Mv  advice 
T  a,s  1;.,t  lh(;  husm^ss  should  not  be  abandoned,  but  should 
be  continued  until  ,t  could  he  determined  whether  a  show™ 

S  '  ‘  1‘  !,K,<h;  to  obtain  an  order  from  the  court  for  its 
continuance.  Naturallv,  1  supposed _ 

Q.  Never  mind.  A.  Naturally.  I  supposed  that  evervone 
assumed  that  Mrs.  Brahe  was  the  owner  of  the  promises 
hat  she  would  he  the  one  to  conduct  it.  but  I  gave no  diree- 
ions  with  regard  to  Mrs.  Grahe.  and  I  don’t  recall  even 
talking  to  Mr.  Collins  at  that  time. 

h).  'W  hom  did  you  advise?  You  say  vour  advice  was  that 
the  business  should  be  eontmned.  Whom  did  you  advise? 
A*  ^r*  Rlirlv’°  ;,n(l  Ml's-  Ora  he — both  of  whom  were  present. 
T>y  the  Court: 

<L>.  r>i<!  yon  K.»  further  limn  tlmt  talk  about  to  whom 
the>  should  account  tor  any  profits  tlsev  made  -  \  vft  i 

did  not.  '  ’  ’  1 

Q.  Did  you  (•oi.sidor  tlmt  a  loss  mijrht  result,  and  whether 
I  to  ostato  would  ho  hold  for  tlmt?  That  was  not  gone  into? 
A.  nl\  tit  this  uu\  that  T  explained  to  thoni  tlmit  anythin" 
;hat  was  do, to  up  to  tho  time  when  tho  court  would  authorise 
it  would  have  to  ho  on  tho  )>orsotml  rosponsihilitv  of  others 
because  it  could  not  fall  on  the  estate 

S77  Q;  Vo,"  ,ol<1  «»<>'»  th«t?  A.  Made  that  very  ohm, 
that  under  our  law  it  required  a  court  order'aftor  t 
Showtntr  hotoro  any  rosponsihilitv  could  ho  assumed  hr  the 
estate.  • 

By  Mr.  "Well ford: 

t  V*  !r,n5"llni:l11’  1,1  t,u'  Petition  which  Mr.  Burke  filed  in 
July  ot  19.w,  where  you  appeared  as  his  counsel,  an  allcga- 


lion  was  made  therein  that  the  net  income  from  this  business 
from  Jannarv  1st  to  Mav  10  was  $068  and  some  cents.  Did 
yon  investigate  to  hmi  out  whether  or  not  that  was  true  and 
correct'  A.  I  did  not,  further  than  that  I  was  told,  or 
maybe  shown,  that  the  income  tax  return  showed  that 
amount  for  that  period. 

(2-  Von  made  no  independent  investigation  as  to  whether 
that  was  true  or  not ?  A.  I  did  not. 

O.  And  the  income  tax  return  that  you  referred  to  was 
made  by  your  client,  Mr.  Burke?  A.  I  understood  so. 

O.  Did  you  look  at  it?  A.  I  cannot  answer  that.  1  pos¬ 
sibly  did.  I  did  not  check  up  the  figures.  I  assumed  that 
it  had  been  properly  prepared.  I  was  not  asked  to  ijo  into 
an  audit  of  the  hooks  in  connection  with  it. 

().  Vou  are  familiar  with  Buie  11  of  the  Fed, oral 
878  Fourt  Bales,  which  is  the  same  as  our  old  rule  in 
regard  to  counsel  siunini*'  pleadings,  where  In*  verifies 
to  the  best  of  his  knowledge  and  belief  that  what  is  con¬ 
tained  in  that  petition  is  true?  A.  Absolutely. 

O.  And  you  did  not  uo  any  further  than  to  take  tin*  word 
of  vour  client  that  this  was  the  net  income?  A.  I  did  not, 
and  1  do  not  consider  that  I  was  required  to. 

Did  you  prepare  all  of  the  petitions  for  Mr.  Burke? 
A.  F.very  one  of  them. 

<2-  And  you  never  questioned  anything  that  he  told  you 
to  nut  in  them?  \.  T  did  not. 

<2-  Vou  did,  not  i*‘o  to  the  books  to  find  out  whether  it  was 
true  or  not  ?  A.  1  did  not. 

Q.  Did  you  ever  know  whether  or  not  this  business  made 
an  income  after  the  death  of  Mrs.  Taltavull?  A.  Well.  T 
never  knew,  because  T  never  thoroughly  investigated  that. 

<2-  Von  mean  by  that  you  never  heard  before  the  hearings 
came  up  before  the  Auditor,  as  to  what  the  income  was  from 
this  business  after  the  death  of  Mrs.  Taltavull?  A.  Oh,  T 
mav  have  heard  some  mention  about  that. 

870  Q.  103(1?  A.  1036,  perhaps:  it  may  have  been 
stated  to  me. 

O.  B'*  whom  ?  A.  Tt  mav  have  been  stated  to  mo  bv  Mrs. 
»  •  •  • 

Orahe. 

Q.  Do  you  remember  what  she  told  you  at  that  time  in 
iTirard  to  what  the  business  was  makimr?  A.  T  do  not. 
because,  whatever  the  discussion  was.  it  did  not  cover  every¬ 
thing  that  would  sro  into  whether  or  not  the  business  was 
itself  really  producing  a  profit. 
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Did  she  tell  you  that  she  was  making  a  profit  or  not? 
A.  You  are  talking  now  about  193(>? 

Q.  I  am  talking  about  subsequent  to  the  death  of  Mrs. 
Taltavull,  1935,  193(5,  1937,  any  one  of  those  times,  whenever 
she  was  talking  to  you?  A.  I  have  a  kind  of  a  recollection 
that  there  was  one  time  during  that  period  when  Mrs.  (Jrahe 
was  in  the  office.  and  that  she  said  something  or  maybe  she 
showed  me  a  partnership  return  that  had  been  tiled,  pre¬ 
pared  be  somehodv.  that  had  been  tiled,  but  that  did  not 
reflect  all  of  the  neeessnn  items  in  the  conduct  of  the  busi¬ 
ness  to  show  what  the  business  produced. 

(t).  You  went  over  it.  to  find  out  those  t lungs  wore  not  in 
it,  didn't  you?  A.  It  was  apparent  on  the  face  of  it,  without 
any  minute  examination. 

(L>.  I  hand  von  two  returns,  certified  bv  the  Secretarv  of 
Treasure.  The  first  one — 

SS(i  The  (Mart.  Is  that  in  evidence? 

The  Witness.  Xot  vet. 

The  v’otirt.  I  wish  you  would  have  it  identified. 

Mr.  Wellford.  I  will  identify  this  as  flic  certified  copy 
of  the  partnership  return,  for  the  year  1935,  from  May  20, 
1933,  to  December  31,  which  states  on  here  193(5,  but  ap¬ 
parently  it  was  made  for  1935,  Exhibit  15,  and  this  is  the 
partnership  return  between  Annie  0.  Gralie  and  Francis  J. 
Collins. 

The  Court.  Plaintiff's  Exhibit  15  for  identification. 

Mr.  Wellford.  And  I  ask  you  if  that  was  the  return  which 
was  shown  to  you.  That  was  made  in  March  of  193(5. 

The  Witness:  I  remember  seeing  this  before  tin*  Auditor, 
but  I  cannot  answer  definitely  whether  that  was — whether 
this  particular  return  was  shown  to  me  at  a  previous  time. 

Q.  The  income  disclosed  on  this  return  shows  $4,704.39, 
and  it  was  divided  fifty-fifty  between  Mrs.  Gralie  and  Mr. 
Collins. 

By  the  Court : 

Q.  Do  vou  remember  that  from  tin*  income  shown  on  it? 
A.  I  do  not. 

Mr.  Wellford.  T  want  to  offer  that  in  evidence. 

(Income  tax  return  for  1935,  of  Taltavull  Funeral  Home, 
introduced  in  evidence  as  Guardian  ad  litem  Exhibit  15.) 


By  Mr.  Wellford: 

(t).  Mr.  Sullivan,  1  wish  to  mark  this  for  identilica- 
SS]  t ion.  partnership  return  lor  the  calendar  year  15)36, 
entitled  the  Warren  T.  Taltavull  Funeral  I  ionic,  3615) 
Fourteenth  Street,  and  made  -m  the  loth  day  of  March, 
1 5 and  signed  and  sworn  to  by  Annie  (i.  Grahe  as  a  part¬ 
nership  return  of  partners.  Annie  (I.  (Irahe  and  Francis  .1. 
Collins.  shewing  a  net  income  of  ^16.3(‘5).6o,  and  ask  you  if 
that  is  the  one  you  were  shown.  A.  1  cannot  answer  as  to 
that,  because  I  did  not  pay  much  attention  to  what  was 
shown  me. 

(Income  tax  return  for  15)3(5  marked  “Guardian  ad  litem 
Exhibit  16.**) 

The  (’ourt.  Foes  that  return  indicate  by  whom  that  was 
prepared ? 

Ai  r.  Wellford.  It  is  shown  at  the  top.  1  cannot  read  all 
of  the  line  writing. 

The  (’ourt.  Is  this  the  original? 

Mr.  Wellford.  That  is  a  photostatic  copy  of  the  original, 
yes,  certified  by  the  Treasury  Department. 

The  (’ourt.  Go  ahead. 

”rho  Witness.  May  T  say  that  the  reason  I  did  not  pay 
any  special  attention  to  that  was  that  I  did  not  consider  it 
to  he  any  concern  of  mine  in  connection  with  the  estate,  as 
they  were  subsequent  to  the  conclusion  and  decision  of  the 
administrator,  and  whether  Mrs.  Grahe  made  a  profit  or  a 
loss  I  considered  to  be  of  no  concern  to  the  estate. 

The  Court.  Do  you  know  whether  or  not  the  no- 
SS2  tary  public,  Helen  C.  Collins,  is  the  wife  of  Francis 
.1.  Collins? 

Mr.  Sullivan.  Sister,  T  think.  I  do  not  know,  but  T  am 
under  that  impression.  Do  you  know.  Mr.  Burke? 

Mr.  Burke.  No. 

Mr.  ’Wellford.  T  offer  that  in  evidence. 

The  Court.  All  riirht.  That  will  be  No.  16. 


By  Air.  Wellford: 

Q.  Mr.  Sullivan,  did  you  ever  have  occasion  to  no  over 
the  two  income  tax  returns  of  Mr.  Burke  which  are  in  evi¬ 
dence,  the  one  for  the  Taltavull  Funeral  Home  and  the  one 
as 'executor?  There  are  ovo  exhibits  in  evidence.  A.  Yes, 
I  had  occasion — 


(t).  (resumed)  Guardian  ad  litem 's  Exhibits  Xos.  0  and 

10,  two  income  tax  returns  signed  by  Mr.  Burke.  I  will  ask 

vou  if  vou  will  look  at  them  and  tell  whether  vou  ever  had 
•  •  « 

occasion  to  go  over  them,  and,  if  so,  when?  A.  In  the  pro¬ 
ceedings  before  the  Auditor. 

Q.  Is  that  the  lirsl  time  you  ever  saw  them?  A.  It  is 
the  first  time  I  ever  saw  these.  I  may  have  seen,  in  prepa¬ 
ration  for  the  hearings — 1  probably  did — Mr.  Burke's  office 
or  carbon  copies. 

(.).  When  is  the  lirst  time  vou  bad  anv  knowledge  of  the 
facts  contained  in  these  exhibits?  A.  When  I  was  lirst 
shown  the  office  copies  by  Mr.  Burke. 

Q.  When  was  that  ?  A.  I  cannot  (ix  that. 

553  (J.  ('an  you  fix  the  year  ?  A.  Ob,  yes. 

Q.  Well,  fix  that.  A.  Well,  I  don't  know  whether 

I  can  fix  it  delinitelv.  but  to  the  best  of  mv  recollection  it 

•  « 

was  the  vear  1937. 

Q.  What  part  of  the  year  1937?  January  or  February? 
A.  Xo,  the  latter  part,  I  should  say,  after  you  began  your 
con t rove rsv.  I  mav  have  seen  them  before,  but  I  have  no 
distinct  recollection  of  it. 

Q.  Did  you  have  occasion  to  examine  them  before  July? 
My  “conquest,"  as  you  call  it,  did  not  start  until  about 
August.  A.  1  did  not  have  occasion  to  examine  them,  but 
Mr.  Burke  unquestionably  showed  me  one  of  them:  that  is 
the  one  covering  the  period  from  January  to  May  1!),  1935, 
just  before  I  prepared  that  petition  of  July,  1937. 

Q.  Did  you  see  the  other  one  prior  to  preparing  that  pe¬ 
tition?  A.  1  cannot  recall. 

O.  Did  Mr.  Burke  tel]  you  that  that  was  the  onlv  income 

V  •  » 

tax  return  be  had  made?  A.  Oh,  no. 

().  You  knew  that  these  were  made  simultaneously,  didn't 
you?  A.  Well,  I  don't  know  when  I  was  advised,  but 

554  I  was  advised  without  any  secrecy  at  all  that  Mr. 
Burke  bad  also  filed  another  return  for  himself  as 

administrator  covering  the  period  since  his  appointment. 

Q.  Did  you  know,  according  to  your  original  petition, 
that  there  was  $(5,000  in  debts  that  were  due  this  estate  for 
funerals  that  had  boon  conducted  between  January  1  and 
May  19?  A.  What  are  you  talking  about?  My  original 
petition  ? 

(t>.  Tn  the  original  petition  you  said  that  there  were  ac¬ 
counts  receivable,  in  notes,  of  $6,000,  and  the  inventory 
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which  was  filed  by  you  showed  that  there  was  $5,115.15  of 
accounts  that  were  due  to  this  estate  from  .January  1  to 
May  19,  and  that  at  that  time,  October,  1935,  Mr.  Burke  had 
alreadv  collected  $3,385  and  some  cents  of  that  monev.  A. 
You  ask  me  whether  that  was  stated  in  these  papers? 

Qi  Whether  you  knew  about  that.  A.  I  prepared  the 


papers. 

Q.  And  you  knew  that  this  estate  had  obtained  more 
money  than  $968,  that  was  stated  in  that  petition  of  July, 
1937-  didn't  you?  A.  You  are  talking  about  something  else, 
Mr.  Wellford.  That  $938  was  a  perfectly  plain  statement 
from  a  perfectly  plain  income  tax  return  made  up  on  a  cash 
basis  of  the  cash  business  done,  both  receipts  and  disburse¬ 


ments. 

As  to  how  much  of  that  $938  net  had  actually  been  earned 
during  that  particular  period,  T  had  no  information, 
885'  and  1  made  no  inquiry.  The  return  showed  on  its 
face  that  it  was  on  a  cash  basis,  and  those  accounts 
receivable  and  accounts  payable  referred  to  in  the  petitions 
for  letters  of  administration,  and  also  in  the  inventory  filed, 
wore  not  shown  to  mo  to  have  accrued  merely  during:  the 
period  from  January  1  to  May  19, 1935. 

tt>.  In  your  petition  that  you  filed  for  Mr.  Burke  in  July 
of  1937,  you  do  not  make  any  statement  about  the  net  in¬ 
come  being  from  an  income  tax  return.  The  first  sentence 
reads : 


“The  net  income  from  said  undertaking  business  for  the 
period  January  1,  1935,  to  Mav  19,  1935,  amounted  to 
$938.86. 

A.  That  was  dealing  with  the  onlv  basis  that  had  been 
dealt  with  in  tin*  conduct  of  tin*  business  at  any  time,  as  I 
unoerstand  ii,  a  bash  basis.  Pin*  books  were  kept  on  that 
basis. 


Q.  But  you  knew  that  on  tin*  accrual  basis  that  was  not 
true?  A.  No,  I  did  not.  1  did  not  know  whether  on  the 
accrual  basis  there  would  be  a  slight  variation  the  other 


way. 

Q.  Didn’t  you  know  that  your  client  had  collected  this 
money  and  had  it  in  his  possession  a  year  and  a  half  before 
this  petition  was  filed?  A.  1  knew  that  he  had  collected  the 
amount  of  accounts  receivable  that  he  stated  he  had  col¬ 
lected  when  he  filed  his  inventory.  I  also  knew  that  he  had 


these  accounts  payable  to  take  care  of,  but  T  also 
8$(>  knew  that  tile  accounts  receivable  were  an  accumu¬ 
lation,  and  how  many  different  periods  and  years 
they  covered,  I  did  not  know. 

Q.  Did  you  lind  out  how  much  the  debts  were  against 
these  accounts  receivable,  to  see  how  much  was  left?  A. 
Well,  there  was  an  estimate  given  in  the  petitions  for  letters 
of  administration  with  regard  to  that,  and  then  there  was 
the  item  carried  in  the  iirst  and  final  account  with  regard  to 
the  actual  payments  that  were  made. 

Q.  Mr.  Sullivan,  as  a  member  of  this  bar  for  thirty-six 
years,  in  active  practice  all  that  time,  do  you  feel  that  that 
was  a  fair  and  honest  statement  to  convey  to  the  court  as 
to  the  net  Income  from  that  business  from  January  1  to 
May  19?  A.  1  did,  and  do,  or  T  would  not  have  made  it. 

304  ANNIE  G.  GKAI1E,  recalled  by  the  Administrator 
as  a  witness,  testified  in  substance: 

Direct-Examination. 


By  Mr.  Sullivan. 

827  Q.  Now,  Mrs.  Grahe,  during  the  entire  period  since 

May  19,  1933,  you  have  had  a  regular  income  other 

than  vour  Government  salarv  and  what  vou  have  derived 
•  •  • 

from  this  undertaking  business,  have  you  not ?  A.  Yes,  sir. 

Q.  And  that  Government  salary  lias  been  about  $1700  a 
year?  A.  Yes,  $1730. 

Q.  Was  another  item  of  income  rents  from  real  estate 
owned  bv  vou?  A.  Yes. 

(c).  What  did  that  average  a  year  ?  A.  Around  eight  hun¬ 
dred  dollars  and  something,  I  think. 

Q.  Did  another  item  of  your  income  consist  of  interests 
accruing  on  first  trust  notes  and  other  things?  A.  Yes. 

Q.  And  what  did  that  average  a  year?  A.  Well,  that 
around — 1  couldn't  say — over  $900. 

Q.  About  $900?  A.  $900  on  the  loans,  besides  the  in¬ 
terest  from  the  Building  Association  and  banks,  around  11 
or  12  hundred  dollars,  I  imagine:  I  couldn't  say  for  sure. 
Q.  All  of  that  interest  amounted  to  about  11  or  12  hun¬ 
dred  dollars  a  year?  A.  Yes,  around  that. 

828  Q.  So  that  with  the  11  or  12  hundred  dollars  a  year 
plus  $800  rent,  plus  $1700  Government  salary,  your 

total  regular  income  aside  from  this  undertaking  business 


was  about  how  much?  A.  Well,  I  imagine  three  thousand 
dollars  and  something-;  I  couldn't  say  exactly. 

Q.  Over  $3,000  a  year?  A.  Yes,  over  $3,000. 

Q.  Now,  for  the  past  4  years,  from  1033  to  1039,  the  last 
4  years,  that  regular  income  of  yours  would  total  about 
how  much  for  the  period?  A.  Well,  1  couldn't  say  exactly. 

Mr.  Wellford.  That  is  a  mathematical  proposition. 

By  Mr.  Sullivan: 


Q.  Three  and  a  half  times  that  amount?  A.  Yes,  sir. 

(.}.  Have  you  any  of  that  left  in  addition  to  the  3  or  (> 
thousand  dollars  in  banks  to  which  you  referred  to  test i- 
f ving  the  other  dav,  in  addition?  A.  Onlv  what  I  have  in 
the  Building  Association  and  bank. 

Q.  Have  you  added  to  your  bank  balance  or  other  bal¬ 
ance?  A.  Yes,  1  have  added  to  the  Building  Association. 

Q.  About  how  much?  A.  Well,  I  had  a  first  trust  that 
came  in,  that  was  $4,000  that  was  due. 

Q.  A  first  trust  came  in?  A.  Yes,  and  I  turned  that  in 
to  the  Building  Association;  I  didn't  renew  it. 

8*J0  Q.  That  was  merely  changed  from  a  first  trust  to 
the  Building  Association?  A.  Yes,  sir. 

Q.  What  I  am  trying  to  find  out  is.  Has  there  during  that 
4-year  period  been  any  net  addition  to  your  combined  earn¬ 
ings  other  than  this  addition —  A.  Xo. 

'  Q.  Of  5  or  6  thousand  dollars  in  bank.  A.  Xo,  1  don't 
tliink  so,  only  v. hat  come  in  1  turned  over. 

1  The  Court.  Are  you  trying  to  find  out  how  well  she 
saved  her  money  ? 

Mr.  Sullivan.  Xo,  1  am  trying  to  give  your  Honor  the 
benefit  of  the  fact  that  instead  of  her  having  gotten  some 
money  for  herself  personally,  she  is  in  the  hole;  in  other 
wortls,  that  she  herself  during  this  period,  from  year  to 
year,  outside  of  this  business,  got  an  amount  a  couple  of 
times  the  amount  of  the  increase  in  her  bank  balance. 

The  Court.  Xow,  she  makes  $3,000  a  year.  That  is  her 
income  from  her  private  sources. 

Mr.  Sullivan.  About  $3700. 

The  Court.  Well  $3700  that  she  had  before  she  got  in 
this  undertaking  business. 

Mr.  Sullivan.  And  afterwards. 

The  Court.  Well,  now,  she  had  that  and  she  continued  to 
have  it. 
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By  the  Court: 

Q.  What  you  got  out  ol‘  the  undertaking  business 
830  is  in  addition  ?  A.  Yes. 

Q.  At  one  time  you  had  $8,000  from  this  business 
according  to  these  returns  that  vou  paid  income  tax  on?  A. 
Yes. 

Q.  That  is,  you  have  included  in  this  your  personal  in¬ 
come,  to?  A.  No. 

Q.  Now,  lie  says  you  haven't  any  more  than  you  had  when 

vou  started.  A.  I  haven’t  verv  much  more. 

%  • 

Q.  How?  A.  I  haven't  saved  very  much. 

Q.  What  did  you  do  with  it  ?  A.  Well,  just  used  it  on  the 
home  and  the  children. 


By  Mr.  Sullivan: 

Q.  Did  you  use  it  on  yourself  ?  A.  No,  very  little  I  used 

on  mvself. 

•> 

Q.  How  about  your  husband?  A.  Very  little. 

By  the  Court: 


Q.  What  you  mean  is  you  spent  this  money  supporting 
the  children?  A.  Yes. 

Mr.  Sullivan.  Supporting  the  children,  so  that  she  is  in 
the  hole  instead  of  having  made  anything. 

Mi*.  Wellford.  If  your  Honor  please,  she  may  have  a 
claim  in  the  Probate  Court  for  what  she  paid  for  these 
children. 


The  Court.  Well,  since  1  have  been  thinking  it 
831  over,  that  is  a  matter  that  don’t  belong  in  this  case 
but  1  did  not  get  the  drift  of  it  when  it  first  started. 
All  right,  let  it  stay. 


By  Mr.  Sullivan: 


Q.  Now,  Mrs.  Gralie,  have  you  ever  had  any  agreement  at 
any  time  with  me  to  pay  me  any  fee  or  compensation  ?  A. 
No,  sir. 

Q.  Have  you  ever  paid  me  anything  at  any  time  ?  A.  No, 
sir. 

Q.  Have  I  ever  asked  you  for  anything?  A.  No,  sir. 


Bv  the  Court : 

V 


Q.  Do  you  expect  to  pay  him  ?  A.  I  do  if  I  owe  him  any¬ 
thing. 


Bv  Mr.  Sullivan: 

% 

Q.  Do  you  owe  me  anything:?  A.  Well,  1  don't  know  just 
whether  I  do  or  not. 

(t>.  Did  I  ever  express  to  you  that  you  owed  me  anything? 
A.  Xo,  sir,  you  have  not. 

*  *  * 


30")  ERXEST  C.  LEE,  called  by  the  Administrator  as 
a  witness,  testified  in  substance: 

(This  testimony  was  merely  a  re-offering,  and  admission 
bv  the  Court,  of  said  witness*  testimony  before  the  Auditor, 
now  inserted  in  the  forepart  of  this  “Statement"  part  of 
appellant’s  designation — p.  IS  of  Vol.  II  of  Trans,  of  Pro¬ 
ceedings  before  Justice  Luhring  or  Trans.  1500-1510.) 

307  VICTOR  S.  MERSCH,  called  by  the  Administra¬ 
tor  as  a  witness  testified  in  substance: 

Direct  examination 
By  Mr.  Sullivan. 

998  Q.  Your  full  name  is  Victor  S.  Mersch?  A.  That 
is  right. 

Q.  You  are  Deputy  Register  of  Wills  of  the  District  of 
Columbia?  A.  I  am,  yes,  sir. 

Ct).  And  also  a  member  of  the  bar?  A.  I  am,  yes,  sir. 
The  Court.  And  wrote  a  very  good  book  ? 

The  Witness.  Don’t  put  that  in. 

Bv  Mr.  Sullivan: 

♦ 

(t).  In  the  estate  of  Ellen  T.  Taltavull,  1  show  you  an 
original  petition  in  that  case,  marked  as  Administrator's 
Exhibit  Xo.  1,  and  also  letter  signed  by  me  dated  June  18, 
1937.  marked  Exhibit  Xo.  11,  and  I  ask  you  to  look  at  both 
of  those.  A.  Yes. 

Q.  And  toll  the  Court  what,  if  anything,  you  recall  about 
tile  circumstances  connected  with  that  letter. 

The  Court.  Is  that  letter  marked? 

Mr.  Sullivan.  Exhibit  Xo.  11,  I  stated  that. 

The  Court.  You  did? 

Mr.  Sullivan.  Yes. 

The  Court.  I  beg  your  pardon. 


The  Witness.  I  might  say  that  my  recollection  has  been 
refreshed  to  this  extent,  that  i  know  that  the  question  has 
been  raised  as  to  whether  or  not  1  suggested  this  letter  to 
Mr.  Sullivan. 

1  recall  that  1  did  suggest  to  Mr.  Sullivan,  and  I 
DIM)  recall  Mr.  Sullivan  presenting  the  petition  for  ad¬ 
ministration,  which  I  assume  is  this  paper — 

The  Court.  Exhibit  1? 

Mr.  Sullivan.  Exhibit  1. 

The  Witness.  (Continuing)  — and  my  check  of  the  pe¬ 
tition,  after  1  had  checked  the  petition.  Mr.  Sullivan  indi¬ 
cated  that  he  expected  to  get  a  guardian  ad  litem  and  that  I 
fell  that  the  appointment  of  a  guardian  ad  litem  would  be 
a  needless  expense  in  view  of  Code  Section  *287,  that  if  any 
of  the  persons  who  are  preferred  for  appointment  of  ad¬ 
ministration  of  minors,  the  administration  shall  be  granted 
as  though  they  were  dead. 

And  here  the  petitioner  is.  as  I  recall,  the  person  next 
entitled  if  the  minors  were  dead:  the  petitioner,  the  person 
who  in  the  normal  course  of  human  relations,  would  be 
one  who  might  consider  himself  or  herself  the  next  friend 
of  the  minors,  and  by  interrogating  Mr.  Sullivan  I  learned 
that  the  petitioner  was  not  a  stranger  who  had  walked  into 
his  office  but  someone  whom  lie  had  known  for  years  and  of 
whom  he  had  a  good  opinion,  as  a  man  competent  and 
trustworthy. 

I  felt  that  was  all  that  the  Court  in  its  discretion  would 
require  in  making  the  appointment  of  the  administrator  in 
the  case.  I  felt  that  a  guardian  ad  litem  would  and  could 
do  nothing  but  report  to  the  Court  what  the  guardian  ad 
litem  might  find  out  as  to  the  petitioner's  reputation,  as  to 
honesy  and  ability;  I  felt  that  a  letter  from  a  member  of 
the  bar  that  he  knew  the  petitioner  as  such  an  honest  and 
capable  person  would  serve  equally  as  well  as  the  report  of 
the  guardian  ad  litem. 

Bv  Mr.  Sullivan: 


1000  Q.  Now,  was  this  letter  signed  by  me  brought  in 

later  or  was  it  brought  in  simultaneously  with  the 

petition  itself  ?  A.  My  recollection  is  that  I  suggested  that 

von  send  it  bv  mail  and  it  came  bv  mail  the  next  morning. 
•  *  •  m 

I  know  it  was  not  with  the  petiton  when  the  petition  was 
brought  in. 
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(*).  Xow,  I  show  you  another  paper  which  is  marked  Ex¬ 
hibit  Xo.  5,  and  with  the  original  stamp  on  it  “Filed,  Reg¬ 
ister  of  Wills",  and  the  stamp  marked  out  with  some  ini¬ 
tials.  In  connection  with  that  striking  out  there,  1  will  ask 
you  if  you  can  identify  that  paper'  A.  Yes,  that  was 
presented  as  a  petition  for  authority  to  sell  the  business. 
My  recollection  is — 

The  Court.  What  Exhibit  is  that? 

The  Witness.  Exhibit  5. 


By  Mr.  Sullivan: 


C*).  Read  that  carefully  and  see  what  it  contains,  as  to 
whether  it  is  a  petition  to  sell.  Mere  is  a  slip  that  goes 
along  with  it. 

Mr.  Wellford.  What  is  that? 

Mr.  Sullivan.  Here  is  the  slip  that  goes  along  with  it. 

'Mr.  Wellford.  Speak  a  little  louder  because  1  can’t 
hear. 

Mr.  Sullivan.  I  thought  you  could  hear. 

Mr.  Wellford.  Xo,  1  couldn’t. 

The  Witness.  The  petition  is  for  authority  to  sell  a  por¬ 
tion  of  the  appraised  personal  estate  constituting  depreci¬ 
ated  assets.  1  notice  that  this  is  identified  there,  stock  and 
fixtures  and  automobiles.  These  are  I  believe  assets  that 
have  been  used  by  the  decedent. 

Mr.  Wellford.  Are  you  reading  from  the  petition 
100 i  now.  Mr.  Merseh? 

The  Witness.  The  “stock  and  fixtures"  and  the 
vl’ortl  “Automobiles"  I  read  from  the  petition.  The  cap¬ 
tion  I  read  from  the  petition. 

I  first  said  that  it  was  a  petition  for  the  sale  of  the  busi¬ 
ness.  From  the  caption  and  from  the  two  items  identified, 
which  I  have  read.  I  suppose  I  should  say  that  it  is  a  peti¬ 
tion  to  sell  assets  that  the  decedent  had  used  in  the  conduct 
of  his  business. 


T  recalled  that  Mr.  Sullivan  and  I  went  to  the  Register 
<if  Wills.  Mr.  Theodore  Cogswell,  and  Mr.  Cogswell  dis¬ 
approved  of  the  petition  and  that  Mr.  Sullivan  then 
brought  it  to  my  office.  Room  8  of  the  Register  of  Wills 
Office,  or  that  Mr.  Sullivan  came  to  me  at  that  room  with 
the  paper,  this  petition,  and  asked  me  in  view  of  the  fact 
that  it  was  not  to  be  recommended,  was  not  to  be  acted 
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upon  by  the  Court,  whether  it  might  not  be  withdrawn  as 
having  been  proposed  but  not  submitted  to  the  Court.  I 
recall  that  because  we  had  been  to  Mr.  Cogswell.  I  there¬ 
upon  called  Mr.  Cogswell  on  the  phone  and  obtained  his 
concurrence  in  my  own  thought  that  if  we  struck  out  the  file 
stamp,  it  might  be  surrendered  to  Mr.  Sullivan,  and  I  be¬ 
lieve  I  did  then  so  surrender  it. 

*  *  * 

1010  O.  And  do  vou  recall  that — bv  the  wav,  1  had 
taken  these  matters  up  previously  with  you,  have  I 

1011  not?  A.  You  had  presented  to  me  the  original  peti¬ 
tion  for  administration;  you  had  presented  person¬ 
ally  the  prior  order  for  the  sale  of  those  assets.  1  had 
agreed  with  your  theory  that  under  the  facts  of  this  case, 
the  business  of  the  decedent  had  died  with  the  decedent. 

Mr.  Wellford.  What  was  that  last?  I  did  not  hear  it. 

The  Witness.  I  had  agreed  with  Mr.  Sullivan's  theory 
that  under  the  facts  of  this  case  the  business  of  this  de¬ 
cedent  died  with  the  decedent. 

By  Mr.  Sullivan; 

Q.  Well,  you  knew  then,  did  you  not,  that  I  was  thor¬ 
oughly  aware  that  you  were  the  person  in  the  office  who 
knew  thoroughly  Mr.  Cogswell's  attitude?  A.  To  my 
knowledge,  the  question  is  obvious  and  the  answer  is  yes. 

*  #  # 

308  Cross  Examination. 

By  Mr.  Wellford. 

“Q.  Did  you  have  any  independent  information  from 
any  other  person  in  regard  to  this  business?  A.  I  knew 
that  Mr.  Collins  who  was  here  yesterday  had  been  with  the 
Taltavulls,  and  knew  Mr.  Collins  had  the  reputation  of  be¬ 
ing,  if  not  the  business  getter,  at  least  an  essential,  impor¬ 
tant  part  of  the  business. 

O.  Pardon  me?  A.  That  is  my  answer.”  (p.  21). 

“The  Court: 

Q.  Pi  paragraph  4  (of  the  petition  for  administration) 
there  is  the  statement  that  the  decedent  left  no  other  estate, 
real,  personal  or  mixed,  as  far  as  the  petitioners  after  dili- 


gent  inquiry  have  been  able  to  learn,  miles  goodwill  of  the 
undertaking  business  conducted  by  the  decedent  at  3619 
14th  Street,  X.  \Y.  You  bad  that  in  mind  then  necessarilv 
to  discuss  good  will ? 

"Witness.  It  was  my  feeling  that  the  surviving  joint 
tenant  could  kick  the  estate  out  ativ  dav  she  wished,  and 
if  she  did  the  estate  had  nothing  on  which  to  build  or  con¬ 
duct  the  business. 

The  Court.  That  tin*  only  logical  purchaser  of  that  bus¬ 
iness  then  would  be  the  surviving  joint  tenant  if  she  wanted 
to  run  it ? 

"Witness.  Yes.**  (]>.  *29). 


309  C.KOKC.K  K.  SCLL1YAX,  re-called  as  a  witness 
for  the  Administrator,  testified  in  substance: 


*  *  * 

888  The  Witness.  I  saw  nothing  at  any  time  that 
would  justify  the  submission  to  tin*  Court  of  a  peti¬ 
tion  for  authority  to  operate  the  business  by  the  admin¬ 
istrator. 

The  Court.  The  Court  cot: id  have  authorized  tin*  opera¬ 
tion  of  the  business,  couldn't  it? 

The  Witness.  Only  upon  a  showing  to  the  Court  which 
would  be  satisfactory  under  the  statute,  which  we  could 
not  make. 

Xow,  I  could  have  filed  a  petition — 

Mr.  Wellford.  Mr.  Sullivan,  if  you  would  answer  the 
question  that  the  Court  put  to  you  there.  Tin*  Court  asked 
you  a  question.  Would  you  mind  answering  it. 

The  Witness.  1  did  answer. 

Mr.  Wellford.  Xo.  T  ask  that  lie  answer  the  question 
that  the  Court  put.  , 

The  Court.  Read  the  question  to  him,  Mr.  Reporter. 

(The  reporter  read  the  question  referred  to,  as  follows:) 

889  “Q.  The  Court  could  have  authorized  the  opera¬ 
tion  of  the  business,  couldn't  it?" 

Mr.  Wellford.  That  can  be  answered  yes  or  no. 

The  Witness.  Oh,  no.  That  cannot  be  just  answered  yes 
or  no. 

Mr.  Wellford.  As  a  lawyer  taking  the  stand — If  your 
Honor  please,  he  knows  the  law,  but  lie  will  not  answer 
the  question.  It  is  just  as  plain  as  two  and  two. 


263 


The  Court.  I  assume  that  his  answer  would  be  “Yes." 
Then  he  can  explain  why. 

The  \\  it  ness.  I  did.  I  answered  it  yes,  provided  a  show¬ 
ing:  could  be  made  to  the  Court  which  would  empower  the 
Court  under  the  statute  to  do  so.  The  Court  was  not 
superior  to  the  statute. 

Mr.  Wellford.  Xo. 

By  the  Court: 

<L>.  Then  upon  a  failure  to  ask  the  Court  for  permission 
to  operate  the  business  of  the  estate,  the  next  step  would 
be  to  sell  the  business,  would  it ?  A.  If  there  was  any. 

Q.  If  there  was  anything:,  anv  assets?  A.  Kxactlv. 

So  that  the  next  question  would  be,  Is  there  anything 
there  that  could  be  sold? 

Now,  with  all  the  factors  in  mind  that  I  had  in 
S‘!()  mind  presented  to  me,  namely,  the  absence  of  a  busi¬ 
ness  premises,  the  absence  of  a  showing  that  it  was 
producing  an  income  above  the  expenses  of  its  operation, 
and  with  nothing  there  except  the  name  of  a  deceased  per¬ 
son.  the  question  arose  merely  as  to  whether  the  court 
should  be  petitioned  to  undertake  to  sell  as  a  property 
right  the  name  of  a  deceased  person. 

My  view  was  that  it  would  be  perfectly  absurd;  that  the 
only  effect  through  it  would  be  to  give  the  attempt  of  Mrs. 
Crahe  to  conduct  that  business  to  support  the  children  a 
black  eye  before  the  public  by  such  an  attempted  sale. 

Mr.  Wellford.  If  your  Honor  please — 

By  the  Court : 

Q.  What  harm  could  have  been  done  by  selling  the  busi¬ 
ness?  You  concede  that  all  there  was  was  a  name?  A. 
There  was  an  opportunity  for  her  on  her  part  as  owner  of 
those  premises  to  try  to  make  a  success  out  of  her  own 
property  and  support  those  children. 

Q.  It  was  a  likely  purchase  for  her?  She  was  the  logical 
purchaser  of  this  business?  A.  I  don’t  think  so. 

The  Court.  If  the  name  of  a  dead  man  would  enable  her 
to  make  $16,000  a  year? 

Mr.  Sullivan.  According  to  mv  data  she  would  not  make 
$16,000  a  year  at  any  time,  or  anything  like  it.  She  has 
supported  these  infants.  She  has  been  an  aunt,  she 
801  has  been  a  mother,  and  has  devoted  her  all  to  these 


children :  and  I  don't  see  anything  in  trying  to  rock 
the  boat  and  prevent  her  from  doing  something  for  these 
five  children  who  otherwise  would  go  to  an  orphan  asylum. 

*  #  * 

893  (’ross  Examination 

By  Mr.  Well  ford: 

(t).  Mr.  Sullivan.  I  call  your  attention  to  the  petition  there 
(handing  paper  to  the  witness),  which  shows  that  the  price 
in’ the  sale  was  $3.28.').9f).  That  is  correct,  isn't  it?  A. 
Certainly. 

U.  Xow,  in  vour  inventorv  that  von  tiled  it  starts 

894  off  “Business  furniture**-  the  lirst  page,  second 
page,  third  page,  and  down  to  the  bottom  of  the 

fo'urth  page.  where  it  includes  three  automobiles?  That  is 
correct,  isn't  it?  A.  I  assume  so. 

Q.  And  there  at  the  bottom  is  $.*>28.").9."),  isn't  it?  A.  Cer¬ 
tainly. 

Q.  And  the  only  other  things  on  there  are  household 
effects,  aren't  they?  A.  Yes. 

Q.  Then  you  were  sidling  in  this  petition  all  of  the  tan¬ 
gible  assets  of  that  business  with  the  automobiles.  A.  Ab¬ 
solutely  not.  I  am  selling  in  the  petition  the  personal  prop¬ 
erty  specified,  certain  chattels  including  automobiles.  The 
assets,  official  assets,  to  run  a  business,  of  that  kind  include 
a  lot  of  things,  including  the  undertaking  premises.  They 
don't  require  any  particular  caskets  that  have  to  be  on  band. 
You  can  go  down  to  a  wholesale  establishment  and  get 
some  more  next  Monday  or  tin*  next  hour  at  the  same 
wholesale  price.  They  don't  cover  particular  fluids. 

Q.  As  it  appears  in  the  official  appraisement  filed  herein 
it  is  stock  and  fixtures  on  hand?  A.  Yes. 

Q.  And  automobiles?  A.  Exactly. 

Q.  Isn't  that  plain  enough,  that  you  were  selling 
89.')  all  the  stock  and  fixtures  of  this  business,  and  auto¬ 
mobiles.  and  the  only  thing  you  were  not  selling  was 
the  good  will?  A.  I  was  not  selling  the  good  will.  I  was 
not  selling  the  business.  I  was  only  selling  the  specified 
articles  listed  in  that  petition,  which  made  very  plain  that 
it  was  not  covering  the  business. 

Q.  Stock  and  fixtures  and  automobiles,  and  you  list  the 
price  as  $3,28.'),  which  is  identical  with  your  inventory  for 
all  of  them.  A.  There  isn’t  any  possible  misunderstanding 


about  that.  The  petition  is  plain  aiul  the  inventory  is  plain. 
Both  petitions  very  plainly  show  that  there  is  no  attempt 
to  sell  the  business  or  good  will,  and  all  of  the  chattels  were 
readily  available  and  replaceable  at  these  same  figures  in 
tin*  event  anybody  wanted  to  go  into  business. 

As  a  matter  of  fact,  if  you  want  to  sell  a  business,  a  pur¬ 
chase!'  might  by  more  interested  in  purchasing  it  if  lie  could 
supply  his  own  chattels  rather  than  these. 

O.  That  is  merely  hypothetical. 

By  the  Court:  (To  Mr.  Well  ford) : 

(,).  Wasn't  this  asking  authorilv  to  sell  the  place  to  Mrs. 
Brahe.’  A.  (Wellford)  Yes. 

By  Mr.  Wellford: 


O.  Who  was  asking  authority  to  sell  to  Mrs.  Brahe? 
S9o  A.  At  the  full  appraisement  for  the  different  chat¬ 
tels.  There  is  no  possible  misunderstanding. 

The  Witness.  Now.  when  Mr.  Cogswill  told  ue  that- 
when  Mr.  Merscli  told  me  that  Mr.  Cogswill  was  away,  and 
he  looked  it  over,  he  didn't  then  tel!  me  that  Mr.  Cogswill 
had  any  special  antipathy;  but  he  did  say  that  Mr.  Cogs- 
will  had  some  verv  strong  feelings  with  regard  to  thm  a  at- 
ter  or  views  in  regard  to  this  matter,  which  I  had  known 
before.  1  thought  it  was  just  a  difl’ei'cnce  of  viev.  point,  and 
that  he  would  be  embarrassed  if  this  were  taken  up  in  the 
absence  of  Mr.  Cogswill. 

I  thereupon  said,  “I  will  not  think  of  embarrassing  you. 
As  a  matter  of  fact,  L  didn't  know  that  lids  was  the  condi¬ 
tion."  T  told  him,  “I  am  going  to  be  here  right  along  until 
the  iirst  part  of  September  myself.  It  will  make  n  >  differ¬ 
ence  to  me  and  no  difference  to  this  estate  whether  this  be 
acted  on  today  or  acted  on  when  Mr.  Cogswill  gets  back." 

And  1  not  only  consented  to  it  being  held,  but  the  moment 
he  suggested  that  it  was  embarrassing  to  him  and  Mr.  Cogs¬ 
will,  I  requested  it  to  be  held  up  until  Mr.  Cogswill 
came  back. 

897  And  when  Mr.  Cogswill  came  homo.  I  went  in  and 
sat  down  and  talked  it  over  with  Mr.  Cogswill.  Mr. 
Cogswill  was  insisting  that  this  was  not  satisfactory;  that 
he  thought  that  these  caskets  that  were  appraised  at  only 
the  wholesale  price,  when  in  the  conduct  of  a  funeral  a 
casket  that  perhaps  would  cost  $20  might  bring  $75  or  $100. 

I  couldn't  follow  him,  and  I  told  him  so.  1  said,  “1  can't 


understand  liow  vou  look  at  it  that  wav.  If  vou  want  to 
consider  this  as  good  will,  that  is  one  thing;  but  it'  you  want 
to  Consider  these  caskets  as  worth  more  than  the  appraiser, 
who  appraised  them  at  only  the  wholesale  price,  then  it 
will  include  the  profit  in  the  rendition  of  the  services  in  an 
undertaking  business."  1  said,  “i  cannot  follow  you  at 


Thereupon  Mr.  (’ogswill  said,  “Oh,  yes.  You  can."  And 
that  was  the  first  indication  l  had  that  he  bad  personal 
antipathy. 

lb*  said,  “Very  well.  \Ye  will  present  this  to  the  Court." 
That  was  in  the  forenoon. 

I  said,  “Yerv  well.  1  will  meet  vou  at  anv  time  vou 
»  •  •  • 

want. 9 ' 


He  said,  “Well," — made  an  engagement  someth;  e  in  the 
afternoon.  That  was  in  August,  the  date  of  Ids  memo¬ 
randa.  That  was  somewhere  around  2  or  -:d(i  or  .‘1  o'clock; 
somewhere  along  in  there. 

When  1  got  down  there,  I  went  in  to  see  him,  ami  lie  said. 
“Here  is  a  memoranda  1  have  written  up":  and  this 
Sl»d  letter,  this  typewritten  letter  in  here,  was  the  memo¬ 
randa. 

I  glanced  over  it  and  saw  hi*  was  undertaking  to  quote 


m 


e. 


By  the  Court : 

<t).  That  was  Judge  Proctor.*  A.  Judge  Proctor  then 
sitting. 

And  I  read  that  over  hastilv,  as  1  remember  it,  verv 
hastily.  I  saw  he  was  putting  in  parentheses  attempted 
quotations  from  me  as  having  said  that  the  administrator 
had  permitted  Mrs.  (Jrahe  to  use  the  assets  of  the  decedent 
for  the  conduct  of  the  business. 

I  said,  “Mr.  Cogswill,  that  is  not  accurate.  I  have  ex¬ 
plained  to  you  that  there  has  not  been  any  donation  of  any 
such  kind  at  all.  The  use  of  the  automobiles  has  been  a 
rental  that  has  been  paid  to  the  administrator  right  straight 
through,  and  the  use  of  the  caskets  has  been  only  a  matter 
of  taking  care  of  them  and  making  replacements  in  every 
instance.  So  that  that  is  misleading." 

So,  as  we  started  the  case  off,  ho  said,  “I  can  see  your 
point,  and  I  will  eliminate  this  before  I  tile  this  memo¬ 
randa.” 
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When  we  came  up  before  Judge  Proctor,  he  brought  t lie 
memoranda  to  Judge  Proctor,  and  Judge  Proctor  was  read¬ 
ing  it.  I  went  to  Judge  Proctor  and  1  said  that  so  far  as 
that  statement  was  concerned,  it  was  not  strictly  accurate, 
and  that  Mr.  Cogs  will  and  I  discussed  it,  and  he  was  going 
to  eliminate  that. 

S99  1  found  in  looking  at  the  recoid  the  other  day  that 

it  had  not  been  eliminated,  but  it  is  still  in  this  slip. 
Now,  Mr.  Cogs  will  and  1  had  a  d'lVeiant  viewpoint  about 
it,  but  Mr.  Cogs  will  had  the  full  factual  situation  presented 
to  him  and  my  viewpoint  on  that  factual  situation. 

*  #  * 

903  By  Mr.  Well  ford: 

(t).  Did  you  consider  the  depreciation  of  these  automo¬ 
biles  as  far  as  von  were  concerned  when  von  were  taking 
care  of  these  anti-  or un-Christian  tilings  that  you  speak  of? 
A.  Xo.  Mr.  Burke  was  taking  care  of  getting  the  rental  in. 
Q.  Rental  for  what?  A.  For  the  use  of  the  automobiles. 
(J.  Ilow  about  the  stock  and  fixtures?  A.  Well,  there 
was  not  serious  depreciation  there. 

Q.  Only  to  the  tune  of  about  $2,000 ?  A.  Not  at  all. 
They  were  not  depreciating  to  that  extent  at  all. 

Q.  They  were  all  used  up?  A.  Xo.  Xot  at  all. 
006  There  wasn’t  anything  used  up. 

(t).  They  so  testified  on  the  stand,  that  they  were 
used  up,  didn’t  they?  A.  Who  did? 

Q.  Mrs.  Orahe  and  Mr.  Collins.  A.  You  got  some  kind  of 
answer  that  you  interpreted  that  way  on  direct,  and  on 
cross-examination  they  explained  that  nothing  had  been 
used  up:  that  everything  had  been  replaced  and  kept  re¬ 
placed. 

311  RICHARD  E.  WELL  FORD,  called  as  a  witness  by 
the  Administrator,  testified: 

912  Direct  Examination 

Bv  Mr.  Sullivan: 

(t>.  Your  full  name  is  Richard  E.  W’ellford?  A.  Yes,  sir. 
Q.  You  are  a  member  of  the  Bar  of  this  court  ?  A.  I  am. 
Q.  And  have  been  how  long?  A.  Since  1917. 

0-  You  are  guardian  ad  litem  in  this  case?  A.  Yes,  sir. 

*  #  # 

The  Court:  That  suit  in  equity  to  establish  a 
915  resulting  trust,  has  that  been  tried? 


Tin* 

Tlu* 

Tin* 


Witness:  Vos;  that  was  lost. 

Court:  Who  tried  it? 

Witness:  Mr.  .Justice  O’Donoujrh  tried  it. 

Court :  lie  held  there  was  no  resulting  trust  ? 
Witness:  He  held  there  was  no  result  ini?  trust. 

I  tried  to  i?ei  that  ease  consolidated  with  this  but 
1  was  unable  to  do  so. 

The  Court:  Was  there  an  appeal  in  that  case? 
Witness:  What  is  that  ? 

Court :  Was  there  an  appeal  taken  in  this  case? 
Witness:  Xo,  there  was  no  appeal  in  that  case. 


(At  this  point,  over  tin*  objection  of  the  Guardian  ad 
litem,  the  Court  received  in  evidence  the  findings  of  fact, 
conclusions  of  law.  and  decree,  in  said  proceed  ini?,  known 
as  Kquity  Cause  Xo.  (>(>.S5j),  decided  in  Xovembor  1MJS). 

312  At  the  conclusion  of  all  the  evidence  on  both  sides, 
the  Court  took  the  matter  under  advisement,  with 
leave  to  submit  briefs,  which  were  later  submitted. 

On  .July  IP,  11)30,  Mr.  Justice  Luhrinj?  heard  in  open 
Court  the  motion  of  tin*  Administrator  for  withdrawal  or 
striking-  of  paper  tiled  June  JO,  10J0  called  “Findings  of 
Fact  and  Conclusions  of  Law.” 

In  tin*  course  of  the  hearimr.  tie*  Court  stated: 

**I  state  hero,  1  don’t  question  the  faith  of  Geori?e  Sulli¬ 
van  or  Jose|>h  Burke.”  (Trans.  1053) 

Add.  addressini?  Mr.  Sullivan,  the  Court  further  stated: 

“I  did  use  the  expression  ‘aidinir  and  abetting.’  Of 

course.  T  am  familiar  with  those  terms  in  deal  ini?  with  them 

v  lien  F  was  on  the  criminal  bench,  a  ul  all  of  that.  But  T 

don’t  want  to  cast  anv  reflections  on  him  or  on  vou. 

•  • 

But  these  are  the  facts.  TTere  is  what  happened.  You 
and  I  don’t  agree  on  this  law.  Ft  is  an  honest  difference. ’* 

(Traos. 

At  tin*  same  hearin.i?.  the  Guardian  ad  litem  urged  upon 
the  Court  that  judgment  be  entered  Removing  the  Admin¬ 
istrator  and  also  assessing  airainst  him  in  his  ]>ersonal  ca¬ 
pacity  the  Auditor's  fee  of  $750  and  also  $254  for 
stenographic  reporting’  of  the  trial  before  the  Court,  and 
submitted  a  pro-nosed  fonu  of  judgment  along  those  lines, 
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to  which  counsel  for  the  Administrator  objected  and  the 
Court  took  under  consideration. 

On  .July  24,  19.49,  the  Guardian  ad  litem  again  appeared 
in  open  Court  before  Mr.  .Justice  Luhring,  and  tendered  a 
’proposed  order  denying  pending  petitions  of  the  Admin¬ 
istrator  for  instructions.  The  Court  declined  to  sign  the 
order. 

414  Foregoing  draft  proposed  and  filed  this  31st  day 
of  January,  1940. 

GEO.  E.  SULLIVAN, 

Alio  nut)  for  Appellant,  Joseph 
P.  Burke. 

Endorsed:  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Filed  Jul  40  1040  Joseph  \Y.  Stewart, 
Clerk. 

7607.  April  40. 

Joseph  P.  Burke,  Appellant, 
v. 

Austin  F.  Canfield.  Administrator  de  bonis  non.  et  at. 

Order 

On  consideration  of  appellant *s  motion  to  dispense  with 
the  printing  of  the  record  in  the  above  entitled  cause,  and 
appellees’  objections  thereto,  it  is  OKDEKED  that  appel¬ 
lant,  in  lieu  of  printing  the  record,  may  print  as  an  ap¬ 
pendix  to  his  brief  such  parts  of  the  record  material  to  the 
questions  presented  as  the  appellant  desires  the  Court  to 
read,  but  shall  include  the  lindings  of  fact  and  conclusions 
of  law,  the  orders  or  decrees  appealed  from,  and  the  neces¬ 
sary  pleadings.  Appellant  shall  within  ten  days  hereof 
furnish  counsel  for  appellees  with  a  statement  of  the  parts 
of  the  record  he  proposes  to  print  in  the  appendix  to  his 
brief. 

Appellees  may  print  as  an  appendix  to  their  brief  such 
parts  of  the  record  as  they  desire  the  Court  to  read  and  as 
have  not  been  printed  in  the  appendix  to  appellant's  brief. 

In  the  appendices,  stars  or  other  appropriate  means 
should  be  used  to  indicate  omissions  in  the  testimony  of 
witnesses:  references  to  the  pages  of  the  transcript  should 
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be  made;  and  the  names  of  tile  witnesses  should  be  indexed. 

The  cost  of  printing  the  appendices  to  the  briefs,  in  an 
amount  not  exceeding  £2.00  per  printed  page,  shall  be  taxed 
as  costs  in  the  case;  provided,  that  if  it  shall  appear  to  the 
Court  that  unnecessary  matter  lias  been  printed,  costs  may 
be  withheld  or  divided,  as  justice  mav  require. 

It  is  FURTHER  ORDERED  that  appellant's  brief  and 
appendix  be  filed  not  later  than  August  26,  1040. 
o4(i  in  the  event  appellant  should  decide  not  to  proceed 
as  above  provided,  he  shall  make  his  deposit  to  print 
within  ten  davs  hereof. 


Dated  July  30,  1040. 


Per  Curiam. 
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I.  JURISDICTIONAL  STATEMENT 

By  order  of  July  30.  1040,  this  Honorable  Court 
permitted  appellant  to  file  a  printed  Appendix  to  his 
brief,  in  lieu  of  the  usual  printed  record.  Such  printed 
Appendix  has  been  filed,  and.  for  convenience,  ref¬ 
erences  to  that  Appendix  in  this  brief  will  be  given 
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the  ordinary  record  designation.  For  instance,  in 
referring  to  photograph  of  premises  ^=3619  14th 
Street  X.  \V.  appearing  on  page  109  of  the  Appendix 
to  appellant's  brief,  the  symbol  R.  109  will  be  used. 

The  appeal  herein  is  from  a  final  judgment  entered 
August  1.  1939  (R.  89)  by  the  District  Court  of  the 
United  States  for  the  District  of  Columbia  in  Ad¬ 
ministration  Case  Xo.  48.471.  Estate  of  Ellen  T. 
Taltavull.  deceased,  revoking  letters  of  administra¬ 
tion  which  had  been  issued  to  appellant  more  than 
four  years  previously,  on  June  26,  1935  (R.  5).  The 
appeal  taken  also  comprehends  two  supplemental 
final  orders  of  Xovember  10,  1939  (R.  111-112)  levy- 
ing  certain  large  assessments  against  appellant.  Said 
appeal  was  duly  taken  Xovember  29.  1939  (R.  112). 

The  jurisdiction  of  this  Court  to  review  the  lower 
Court's  said  final  Judgment  and  supplemental  orders 
is  undisputed.  Title  18.  Sec.  26,  Code  D.  C.  (1929). 
The  jurisdiction  of  the  lower  Court,  however,  to 
enter  said  judgment  and  orders  is  seriously  disputed 
by  appellant,  because  of  the  complete  absence  of  any 
legal  cause  specified  in  the  statute,  the  lower  Court 
having  claimed  “authoritv  neeessarilv  imolied”  (R. 
83).  notwithstanding  the  provision  in  the  statute  for¬ 
bidding  “under  pretext  of  incidental  power,  or  con¬ 
structive  authority”  “any  jurisdiction  not  expressly 
given”.  Title  IS.  Sec.  132.  Code  D.  C.  (1929). 
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II.  STATEMENT  OF  CASE 

Everything  concerned  in  this  appeal  relates  to  a 
personal-service  profession  or  business  (namely, 
funeral  director  or  undertaker),  conducted  by  one 

W.  Warren  Taltavull  at  premises  #3019  14th  Street, 

X.  W.  (R.  109),  called  “W.  Warren  Taltavull  Funeral 
Home",  (R.  231)  and  also  used  os  a  private  home  for 
himself,  wife  (Ellen  T.  Taltavull — nee  Burke),  and 
live  minor  children,  up  to  his  death  in  March,  1934. 
Through  the  kindly  cooperation  of  funeral  director 
Francis  J.  Collins,  whom  said  W.  Warren  Taltavull 
had  employed  in.  and  publicly  identified  with,  the 
business  since  192S,  including  special  listing  by  said 
W.  Warren  Taltavull  of  Collins'  name  with  the  busi¬ 
ness  telephone  number  and  address  (R.  212).  his 
widow,  after  the  death  of  said  W.  Warren  Taltavull. 
continued  the  business  under  the  same  name  until 
her  own  death  on  May  19.  1935.  although  no  pur¬ 
ported  assignment  to  her  of  such  name  had  been 
executed  by  said  W.  Warren  Taltavull  (R.  242). 
The  sole  and  exclusive  ownership  of  said  premises, 
throughout  the  entire  period,  subject  to  a  mortgage 
held  by  a  building  association,  was  in  said  Ellen  T. 
Taltavull  and  her  sister  (Mrs.  Annie  G.  Grahe — nee 
Burke)  as  joint  tenants,  with  consequent  survivor¬ 
ship  to  said  Annie  G.  Grahe  on  said  May  19,  1935, 
which  survivorship  appellee  Richard  E.  Wellford. 
as  claimed  next  friend  of  the  infant  heirs  of  said 
W.  Warren  Taltavull,  unsuccessfully  sought  to  de- 
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feat  by  special  equity  suit,  brought  for  that  purpose, 
and  decided  in  November,  193S  (R.  267-268). 
Deputy  Register  of  Wills  Mersch  had  personal 
knowledge  of  said  Collins’  well  known  status  as 
“being,  if  not  the  business  getter,  at  least  an  essential, 
important  part  of  the  business”  (R.  261) ;  and,  upon 
the  well  known  facts,  including  the  right  of  the  sur¬ 
viving  joint  tenant  to  “kick  the  estate  out  any  day 
she  wished”  (R.  262),  it  was  his  sincere,  disinterested 
and  considered  conviction  that  “the  business  of  the 
decedent  (Ellen  T.  Taltavull)  had  died  with  the 
decedent”  (R.  261). 

Appellant  Joseph  P.  Burke  (brother  of  said  Ellen 
T.  Taltavull).  who  became  the  Administrator  of  her 
estate,  was  precluded  by  Title  29,  Sec.  S6,  Code  D.  C. 
(1929)  from  continuing  any  business  of  decedent, 
without  ( 1 )  the  kind  of  showing  as  to  value  and  profit 
prescribed  in  the  statute  (which  could  not  be  made), 
and  (2)  a  specific  Court  order  based  upon  such  show¬ 
ing  and  limited  to  one  vear  onlv,  the  Court  itself 
being,  of  course,  as  much  bound  by  such  statute  as 
the  Administrator.  He.  accordingly,  never  conducted 
such  business,  nor  asked  the  Court  for  leave  to  violate 
the  statute.  His  sister.  Mrs.  Grahe,  as  absolute  sur¬ 
viving  owner  of  the  aforesaid  premises,  could  have 
compelled  immediate  removal  of  the  business  and 
domestic  chattels  left  by  their  sister.  Ellen  T.  Talta¬ 
vull.  as  well  as  removal  of  said  decedent’s  five  orphan 
children  ranging  from  7*4  to  1714  years  (R.  3).  and 
thus  could  have  made  necessary  storage  expense  for 
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such  chattels  until  their  appraisal  and  disposal,  and 
an  orphanage  for  the  children.  Mrs.  Grahe.  how¬ 
ever.  generously  permitted  all  to  remain  in  her 
premises,  actually  moved  in  herself,  and  has  ever 
since  provided  for  the  complete  support,  mainten¬ 
ance  and  education  of  such  orphans  (R.  ISO;  1S3- 
1S4:  199:  204;  25G-257). 

Inability  to  show  that  decedent  had  left  a  business 
of  value,  to  be  either  conducted  or  sold,  arose  from 
the  following: 

1.  It  was  a  special  personal-service  business,  de¬ 
pendent  for  business  getting  upon  the  continued 
service  of  Mr.  Collins  (R.  17S),  with  Mr.  Collins 
well  known  as  the  only  operator  (R.  17S),  and  with 
no  obligation  on  his  part  to  remain  on  any  terms, 
much  less  on  the  pre-existing  special  “piece  work” 
terms  (R.  229)  which  had  netted  him  less  than  8200 
per  month,  and  which  terms  had  been  continued 
after  Mr.  Taltavull’s  death  only  upon  Mrs.  Talta- 
vull’s  agreement  to  make  him  a  partner  if  he  main¬ 
tained  the  business  (R.  233:  240),  the  reasonable 
value  of  the  services  of  a  full-time  funeral  director 
operating  an  undertaking  business  being  between 
SI 50  and  8200  per  week  (R.  133:  135). 

2.  There  could,  obviously,  be  no  exclusive  property 
right  in  either  the  estate  of  W.  Warren  Taltavull  or 
of  Mrs.  Taltavull  to  the  name  of  her  deceased  hus¬ 
band  “W.  Warren  Taltavull”,  and  particularly  since 
he  left  a  son  by  the  same  name  (R.  3). 
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3.  It  was  an  inherently  speculative  business  (R. 
177),  as  well  as  a  highly  competitive  one  (R.  178). 
being  wholly  dependent  upon  the  very  great  uncer¬ 
tainty  of  what  death  cases  happen  to  reach  the  par¬ 
ticular  establishment  within  given  periods  (R.  177; 
243). 

4.  Such  an  establishment  must  be  kept  in  readi¬ 
ness  24  hours  a  day  of  every  day  in  the  year  (R.  102) . 
whether  business  comes  in  or  not,  necessitating  a  cur¬ 
rent  outlay  of  at  least  81,000  per  month  (R.  160-102). 
to  cover  rent,  advertising,  business  management, 
other  necessary  help,  and  the  specialized  services, 
costing  between  8150  and  8200  per  week  (R.  133; 
135),  of  at  least  one  managing  funeral  director  of 
efficiency  and  pleasing  personality. 

5.  Any  possible  future  business  was  largely  de¬ 
pendent  upon  the  particular  location  (R.  176).  to 
which  the  decedent’s  estate  had  no  vested  right  for 
any  future  period  (R.  176). 

6.  Such  a  business  absolutely  required  a  suitable 
and  attractive  business  premises,  for  which  deced¬ 
ent’s  estate  did  not  even  have  a  lease  (R.  176). 

7.  The  income  tax  returns  last  executed  by  both 
decedents,  W.  Warren  Taltavull,  for  the  year  1033, 
and  Ellen  T.  Taltavull.  for  period  from  March  20  to 
December  31,  1034,  showed  net  receipts  from  the 
business  palpably  insufficient  to  cover  certain  indis¬ 
pensable  items  for  its  operation,  thereby  definitely 
disclosing  a  net  loss  produced  by  the  business,  which 


must,  of  course,  first  take  care  of  the  value  of  per¬ 
sonal  services  and  the  use  or  rental  value  of  business 
premises  necessary  to  its  operation,  before  the  busi¬ 
ness  itself  can  be  said  to  be  producing  a  net  profit. 
Said  1933  return  of  W.  Warren  Taltavull  showed  net 
receipts  of  only  S6.S5L4G.  without  having  deducted 
the  use  or  rental  value  of  the  business  premises  or 
Mr.  and  Mrs.  Taltavull's  services  (R.  233).  which 
omitted  items  would  aggregate  nearly  twice  that  sum. 
namely,  S7.S00  ($150  per  week)  for  Mr.  Taltavull’s 
services  (R.  133),  $1,820  ($35  per  week)  for  Mrs. 
Taltavull's  services  (R.  133).  and  $2,700  ($225  per 
month)  for  rental  value  of  the  business  premises  (R. 
126),  which  had  actually  cost  $30,000  (R.  160-161). 
Said  1934  return  (March  29  to  December  31,  1934) 
of  Ellen  T.  Taltavull  showed  net  receipts  of  only 
$072.81,  without  having  deducted  the  use  value  of 
the  premises  or  Mrs.  Taltavull's  services  (R.  233). 
which,  omitted  items  would  aggregate  ten  times  that 
sum.  namely,  $3,900  ($75  per  week)  for  Mrs.  Talta- 
vull's  then  increased  services  (R.  134),  and  $2,700 
($225  per  month)  for  rental  value  of  the  business 
premises  (R.  126).  The  real  deficiency  is  shown  to 
be  even  greater  if  it  is  borne  in  mind  that  Mr.  Collins' 
services  were  not  being  paid  for  in  full  but  under  a 
special  contract  contemplating  making  him  a  partner 
(R.  233:  240).  Consequently.  Mr.  and  Mrs.  Talta¬ 
vull  had  been  supporting  themselves  by  the  rendition 
of  their  own  special  personal  services,  with  the  kindly 
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aid  of  Mrs.  Grahe  in  not  exacting  rent,  rather  than 
being  supported  by  a  profit-producing  business. 

Appellant,  as  Administrator,  studied  the  entire 
situation  before  reaching  his  final  conclusion, — about 
a  month  after  his  appointment, — that  no  possible 
showing  could  be  made  to  the  Court  substantiating 
the  existence  of  a  business  good  will  (R.  145;  147; 
152;  157;  160-162),  and  his  conclusion  was  sanc¬ 
tioned  by  legal  counsel  of  established  integrity  and 
ability  experience  (R.  147;  245;  262-265).  In  fact, 
such  legal  counsel  had  been  previously  called  in  con¬ 
sultation.  just  after  Mrs.  Taltavull’s  death,  for  advice 
as  to  operation  or  non-operation  of  the  business  dur¬ 
ing  the  interim  until  the  appointment  of  an  Adminis¬ 
trator  and  the  ascertainment  of  whether  or  not  a  busi¬ 
ness  good  will  existed,  and  had  advised  Mr.  Burke 
and  Mrs.  Grahe  for  the  benefit  of  the  estate  that  it 
could  not  be  operated  in  such  interim  upon  the  re¬ 
sponsibility  of  the  decedents  estate,  but  that  it 
could,  and  should,  be  kept  going  during  such  interim 
as  something  temporary  and  wholly  on  the  personal 
responsibility  of  others,  rather  than  of  the  estate 
(R.  249).  During  such  interim,  Mrs.  Grahe.  as 
owner  of  the  business  premises  (R.  191).  was  “just 
carrying  on” — “not  operating  it  to  the  prejudice  of 
the  estate”  (R.  145),  but  operating  at  her  own  loss 
or  profit  during  such  interim  (R.  171 ;  173-174),  “just 
temporarily”  (R.  239),  and  not  claiming  the  business 
as  her  own  during  such  interim  otherwise  than  “con¬ 
ditionally”  (R.  173). 
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Because  of  the  obvious  “chance”  taken,  as  to  loss 
or  profit,  during  such  interim  (R.  192),  Mr.  Collins 
declined  to  render  any  services  without  payment  to 
him  of  one-half  of  net  profits,  if  any,  and  with  no 
liability  on  his  part  for  any  net  losses  (R.  206:  234: 
240), — a  requirement  that  was  not  only  reasonable, 
under  the  circumstances,  but  which  Mrs.  Grahe  was 
obliged  to  accept  since  Mr.  Collins  was  generally 
recognized  as  indispensable  (R.  164:  191 :  261).  The 
entire  jeopardy  (excepting  insofar  as  Mr.  Collins 
jeopardized  loss  of  his  services  without  compensa¬ 
tion)  was.  accordingly,  assumed  by  Mrs.  Grahe.  in¬ 
cluding  the  use  value  of  her  premises  without  certain 
return,  her  own  services  in  the  evening  and  all 
through  the  night  in  looking  after  business  calls  (R. 
204),  and  her  personal  liability  for  all  advertising 
and  other  bills  incurred. 

For  the  period  from  May  19  to  December  31.  1935. 

the  net  receipts  from  Mrs.  Grahe’s  operation  totaled 

S4.704.39  (R.  251),  before  paying  Mr.  Collins  his 

one-half  thereof  S2.352.20  as  compensation,  leaving 

a  balance  thereafter  of  onlv  S2.352.19  for  Mrs.  Grahe 

%• 

on  account  of  her  own  services,  jeopardy,  and  the  use 
value  of  her  premises  (over  and  above  SI  10  per 
month  paid  out  of  gross  receipts  to  the  building  as¬ 
sociation  on  the  mortgage — R.  200.  with  Mrs.  Grahe 
left  to  pay  the  taxes — R.  200),  which  balance  of  $2,- 
352.19  she  used  entirely  on  Mrs  Taltavull's  children 
(R.  1SS).  The  operation  during  said  period  would  not 
have  been  possible  in  ordinary  course,  without  pro- 
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during  a  serious  loss,  but  was  made  possible  only  by 
Mr.  Collins  taking  diminished  compensation  as  the 
result  of  the  contingent  agreement  aforesaid,  and 
Mrs.  Grahe  herself  sustaining  the  remainder  of  the 
loss  by  palpably  insufficient  compensation  for  the  use 
value  of  her  premises  and  her  own  services  and  jeo¬ 
pardy  for  said  period.  Obviously,  no  Administrator 
could  properly  have  been  authorized  to  assume  such 
jeopardy,  in  view  of  the  controlling  statute. 

After  said  vear  1933,  onlv  4  months  and  19  davs 
remained  in  this  case  of  the  maximum  period  of  one 
year  limited  by  the  statute  for  possible  estate  opera¬ 
tion  of  a  decedent's  business,  namely,  until  May  19, 
1936,  with  no  possible  showing  to  justify  any  such 
authorization  in  this  case. 

Fortunately,  however,  for  decedent's  orphan  chil¬ 
dren,  whom  Mrs.  Grahe  has  been  maintaining  and 
educating,  she  repeated  in  1930  the  same  business 
chance  or  jeopardy  that  had  produced  such  poor  re¬ 
sults  in  1935.  but  with  much  more  gratifying  results. 
The  net  receipts  for  1930  amounted  to  $10,369.35 
(R.  229:  252).  SS.1S4.07  of  which  constituted  Mr. 
Collins'  contingent  compensation,  and  the  remaining 
SS.1S4.6S  enabled  Mrs.  Grahe  to  obtain  substantial 
compensation  for  her  own  services  and  business 
chance  or  jeopardy  and  the  use  value  of  her  premises, 
over  and  above  the  usual  monthly  payments  to  the 
building  association  made  out  of  the  gross  receipts. 
The  results  in  the  following  year  1937  were  some¬ 
what  reduced,  the  net  receipts  amounting  to 
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S11.475.5S,  S5.737.79  of  which  was  Mr.  Collins'  con¬ 
tingent  compensation  (R.  229),  and  the  remaining 
S5.737.79  went  to  Mrs.  Grahe  for  services,  jeopardy 
and  use  value  of  her  premises  as  above.  The  suc¬ 
ceeding  vear  1938  was  better  than  1937.  the  net  re- 
ceipts  amounting  to  S14.36S.93,  S7, 169.46  of  which 
was  Mr.  Collins'  contingent  compensation  (R.  230). 
and  the  balance  went  to  Mrs.  Grahe  for  services, 
jeopardy  and  use  value  of  her  premises  as  above. 

During  such  period  from  May  19.  1935  to  Decem¬ 
ber  31.  193S,  the  five  orphan  children  of  decedent 
had  passed  through  an  important  and  costly  period, 
from  ages  ranging  between  71  •>  and  17G>  vears.  to 
ages  ranging  between  11  and  21  years  (R.  3).  the  eld¬ 
est.  Peter  A.  Taltavull,  having  attained  full  age  on 
November  16.  193S,  and  the  next  eldest.  \Y.  Warren 
Taltavull  having  become  IS  years  of  age.  All  of  the 
above  income  went  to  the  support  and  education  of 
these  five  children  of  decedent  so  completely  ( R.  19S ) . 
that  (although  Mrs.  Grahe  had  other  annual  income 
aggregating  about  83.700.  including  rents  about  SS00. 
interest  about  81.100  or  81.200.  and  Bureau  of  En¬ 
graving  and  Printing  compensation  81.750 — R.  255- 
256 — aggregating  about  812.000  for  said  total  period, 
and  with  the  use  value  of  her  premises.  No.  36lT* 
14th  St..  N.  W.,  for  said  period  amounting  to  8S.000 
additional)  she  had,  at  the  end  of  193S,  only  about 
five  or  six  thousand  dollars  more  than  she  had  in  May 
1935  (R.  199:  207),  having  gotten  for  herself  noth¬ 
ing  except  “something  to  eat"  (R.  19S). 
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Despite  the  fact  that  Mrs.  Grahe  has  been  support¬ 
ing  and  educating  such  orphan  children  of  decedent 
at  her  own  expense,  and  making  her  own  premises 
available  for  housing  the  domestic  and  business  chat¬ 
tels  left  bv  said  decedent,  without  charge  to  dece- 
dent's  estate.  Mrs.  Grahe  has  at  all  times  safeguarded 
and  protected  the  decedent's  estate  with  respect  to 
such  chattels,  making  no  use  of  the  business  auto¬ 
mobiles  left  by  decedent  without  paying  the  Admin¬ 
istrator  the  usual  and  prevailing  rental  of  $7  per  trip 
(R.  120-121;  148-150:  167-16$).  and  avoiding  de¬ 
preciation  of  chattels  as  far  as  possible  by  replace¬ 
ments.  such  as  new  caskets  to  prevent  those  on  dis¬ 
play  becoming  shop-worn  (R.  168-169:  242).  She 
has.  in  addition,  since  the  official  appraisement  of  the 
chattels  (R.  6-11).,  tendered  her  willingness  to  pur¬ 
chase  such  business  chattels  at  the  full  appraised 
value  and  thus  prevent  loss  to  the  estate  by  depre¬ 
ciation  (R.  12;  15) ;  but  Register  of  Wills  Cogswell 
has  resisted  such  purchase  (R.  14;  17). 

On  August  12.  1937,  said  Register  of  Wills  recom¬ 
mended  to  the  lower  Court — 

“that  a  guardian  ad  litem  should  be  appointed 
by  the  Court  to  represent  the  interests  of  the 
five  minor  children  of  the  decedent  in  connec¬ 
tion  with  the  failure  of  the  administrator  to 
administer  the  assets  of  this  estate  so  far  as 
the  conduct  of  the  funeral  business  is  con¬ 
cerned.”  (R.  IS). 

Such  recommendation  was  followed  on  the  same  day 
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by  an  order  appointing  Richard  E.  Wellford  as  guar¬ 
dian  ad  litem  (R.  18-10).  and  on  October  11.  1937 
by  a  further  order  declaring  the  powers  of  said  guar¬ 
dian  ad  litem  to  be  “enlarged”  by  authorizing  him  “to 
take  such  action  as  he  may  be  advised  for  the  pro¬ 
tection  of  the  interests  of  the  infant  parties”  (R.  22- 
23). 

On  October  14.  1937  (3  days  after  said  last-named 
order),  said  guardian  ad  litem  filed  a  petition  for  re¬ 
moval  of  the  administrator,  charging  the  admin¬ 
istrator  with  fraud  and  dishonestv  in  knowinglv  de- 
ceiving  the  Court  and  aiding  Mrs.  Grahe  in  “inter¬ 
meddling”  and  appropriating  to  herself  “a  very  pros¬ 
perous  and  going  concern”  left  by  decedent  (R.  23). 
all  of  which  averments  were  fully  and  completely 
denied  by  the  administrator  (R.  29).  Said  petition 
for  removal  avoided  any  mention  of  the  ownership 
of  the  business  premises  by  Mrs.  Grahe,  or  of  the 
kind  hospitality  extended  by  her  to  both  the  estate 
and  the  children :  and,  without  any  disclosure  in  his 
petition  of  the  existence  of  another  and  senior  Talta- 
vull  undertaking  business  in  the  District  established 
by  the  father  of  W.  Warren  Taltavull  (R.  132:  1(»7 ) . 
said  guardian  ad  litem  sought  to  appropriate  gener- 

allv  to  the  estate  of  Ellen  T.  Taltavull  the  surname 

%• 

“Taltavull”  followed  by  the  words  “Funeral  Home” 
(R.  23). 

On  November  30.  1937,  the  lower  Court,  at  the  in¬ 
stance  of  said  guardian  ad  litem,  entered  an  order 
directing  the  Court  Auditor  to — 
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“make  a  complete  audit  of  the  undertaking 
business  operated  at  3619  Fourteenth  Street, 
Northwest,  known  and  operated  as  Taltavull 
Funeral  Home,  for  the  years  1933,  1934,  1935, 
1936  and  1937,  and  state  the  account  of  said 
business,  showing  the  profit  or  loss  from  its 
operation  during  the  aforesaid  years,  and  file 
in  this  cause  his  report  and  finding  of  fact  in 
regard  to  the  profit  or  loss  of  said  business  for 
the  aforesaid  years. v  (R.  36.) 

Since  the  account  books  had  not  been  kept  by  W. 
Warren  Taltavull  and  Ellen  T.  Taltavull  on  the  ac¬ 
crual  basis,  but  rather  on  the  cash  basis  (R.  263), 
and  Mrs.  Grahe  had  continued  the  same  method  used 
bv  said  decedents. — for  which  selection  of  method 
of  bookkeeping  the  administrator  was.  however,  in 
no  way  responsible  or  concerned. — the  Auditor  at¬ 
tempted.  at  the  expense  of  $750  (R.  42),  (which  the 
lower  Court  has  attempted  to  visit  upon  the  Admin¬ 
istrator — R.  Ill),  to  completely  revise  the  result 
shown  in  such  account  books,  upon  which  both  Mr. 
and  Mrs.  Taltavull  had  made  and  sworn  to  their  in¬ 
come  tax  returns,  and  state  an  account  for  each  of 
those  years  on  a  readjusted  or  accrual  basis,  yet  com¬ 
pletely  eliminating  important  and  indispensable 
items  for  the  conduct  of  such  a  personal-service  busi¬ 
ness  (such  as  value  of  services  of  the  managing  funer¬ 
al  director  and  use  or  rental  value  of  the  necessary 
business  premises),  the  Auditor  claiming  that  the 
last-named  should  be  ignored  because  not  contem- 
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plated  in  the  Court  order  by  reason  of  not  being  car¬ 
ried  “in  the  books’*  ( R.  41). 

On  February  1.  1939,  the  Auditor  filed  his  report 
(R.  37),  prepared  upon  such  incomplete  basis,  neces¬ 
sarily  producing  fictitious  and  misleading  figures,  to 
which  the  administrator  duly  excepted  (R.  55). 

In  the  trial  before  the  lower  Court  which  began 
February  20,  1939  on  the  petition  for  the  removal  of 
the  administrator,  the  lower  Court  permitted  the 
guardian  ad  litem,  over  the  objection  of  the  admin¬ 
istrator  (R.  217),  to  use  said  Auditor’s  report  as  if 
complete  in  connection  with  the  testimony  of  wit¬ 
ness  Florence  produced  as  an  expert  by  said  guar¬ 
dian  ad  litem  to  testify  that,  on  the  basis  of  the  fig¬ 
ures  in  said  report,  the  business  conducted  by  Mrs. 
Taltavull  had  a  good  will  value  of  about  S2S.000  on 
May  19,  1935  (R.  221).  and  of  about  850.000  on  De¬ 
cember  31.  1937  (R.  222).  Said  witness  expressly 
admitted,  on  cross-examination,  however,  that  he 
could  not  recall  ever  applying  his  rule  or  test  of  good 
will  valuation  to  an  undertaking  business  (R.  220) 
or  to  any  personal  service  business  (R.  221 ).  and  fur¬ 
ther  that,  with  respect  to  his  aforesaid  opinion  based 
on  the  figures  in  said  Auditor’s  report, — 

“Proper  allowance  should  be  made  for  suffi¬ 
cient  rent  and  salaries,  if  they  are  not  includ¬ 
ed  in  those  figures.”  (R.  222.) 

The  guardian  ad  litem  failed  to  produce  one  scin¬ 
tilla  of  evidence  on  said  trial  supporting  his  afore- 
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said  charges  of  fraud  and  dishonesty;  yet  the  lower 
Court,  on  June  30.  1939,  filed  a  paper  styled  “Find¬ 
ings  of  Fact  and  Conclusions  of  Law”  in  behalf  of 
the  administrator’s  removal  (R.  70),  which  failed  to 
mention  at  all  most  of  the  essential  and  indisputable 
facts  hereinbefore  mentioned,  and  presented  such  a 
confused  and  misleading  picture  of  the  case,  without 
the  separation  of  factual  findings  and  legal  conclu¬ 
sions  required  by  Federal  Civil  Procedure  Rule  52- a. 
as  to  make  the  case  hardly  recognizable  by  anyone 
familiar  with  the  record. 

The  administrator  filed  a  prompt  motion  on  July 
3.  1939  for  withdrawal  or  striking  of  said  paper  be¬ 
cause  violative  of  Federal  Civil  Procedure  Rule  52-a 
(R.  S4).  and  invited  attention  to  self-contradictions 
in  the  paper  itself,  which  declared  that  the  adminis¬ 
trator  had  “aided  and  abetted”  “acts  of  intermed¬ 
dling"  (R.  SO),  yet  also  declared  that  “the  Court  ex¬ 
presses  no  opinion  as  to  the  liability  of  Mr.  Burke 
or  his  bond”  (R.  S3).  On  August  1.  1939,  the  lower 
Court  not  only  denied  said  motion,  but  in  the  order 
of  denial  penalized  the  administrator  by  amending 
the  paper  to  strike  out  the  last-named  clause  (R.  SS). 
notwithstanding  at  the  hearing  upon  said  motion  on 
July  19.  1939  the  Court  definitely  announced: 

“I  state  here.  I  don't  question  the  faith  of 
George  Sullivan  or  Joseph  Burke." 

“I  did  use  the  expression  ‘aiding  and  abet¬ 
ting.’  Of  course.  I  am  familiar  with  those 
terms  in  dealing  with  them  when  on  the  crim- 
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inal  bench,  and  all  of  that.  But  I  don’t  want 
to  cast  anv  reflections  on  him  or  on  vou.’’  (R. 
208). 

and  added  “It  is  an  honest  difference"  (R.  208). 

On  said  August  1.  1039,  the  lower  Court  also  en¬ 
tered  final  judgment  (1)  ratifying  said  Auditor's  re¬ 
port.  <  2)  revoking  the  letters  of  administration  issued 
to  appellant,  and  13)  appointing  Austin  F.  Canfield 
(a  complete  stranger  to  decedent’s  family)  as  admin¬ 
istrator  d.  b.  n.  (R.  80-00),  to  which  judgment  appel¬ 
lant  noted  definite  and  specific  objections  (R.  00).. 
followed  by  a  motion  for  new  trial  (R.  08). 

In  the  interim  before  the  hearing  of  said  last- 
named  motion,  appellant  moved,  on  November  9. 
1030,  for  leave  to  file  an  additional  motion  for  new 
trial  (R.  104-109).  exposing  the  significant  and  in¬ 
consistent  failure  and  refusal  of  the  new  adminis¬ 
trator.  in  harmony  with  the  guardian  ad  litem,  to  take 
any  practical  steps  for  realizing  upon  the  supposed 
capital  value  of  the  supposed  good  will  asset,  which 
finally  became  abandoned  on  November  2.  1039  by 
removal  of  the  business  sign  and  business  telephone, 
and  actual  storage  of  the  business  chattels,  all  of 
which  had  been  repeatedly  tendered  by  Mrs.  Grahe 
(R.  60:  66;  So);  but  the  lower  Court,  in  abuse  of 
discretion,  denied  leave  to  file  such  additional  mo¬ 
tion  (R.  110),  and  also  denied  the  original  motion 
for  new  trial  (R.  110),  at  the  same  time  entering 
two  supplemental  orders  of  November  10,  1030 
(R.  111-112),  imposing  upon  appellant  the  Au- 
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tlitor's  expense  of  $750,  stenographic  charges  of 
$204.40.  and  also  all  costs  in  the  administration  pro¬ 
ceeding  from  its  beginning  which  the  Register  of 
Wills  undertook  to  tax  August  9.  1939  (R.  95)  which 
taxation  the  administrator  had  moved  to  set  aside  ( R. 
90). 

Although  the  guardian  ad  litem  (R.  149:  173)  and 
the  lower  Court  itself  (R.  71:  193)  criticized  this 
appellant  for  not  including  in  his  inventory  a  cer¬ 
tain  neon  sign,  thcv  have  not  criticized  the  new  ad- 

c?  v 

ministrator  for  omitting  it  from  his  inventory  (R. 
103-4). 

The  result  is  that  the  new  administrator,  a  stranger 
to  the  blood  of  the  decedent,  is  now  devoting  himself, 
as  the  guardian  ad  litem  has  persistently  done  in  the 
past,  to  the  harassment  of  the  brother  and  sister  ot 
said  decedent  (uncle  and  aunt  of  the  children),  with 
no  thought  or  purpose  of  realizing  upon  any  supposed 
capital  good  will  asset  for  the  benefit  of  the  children 
of  said  decedent,  but  to  harass  by  litigation  the  chil¬ 
dren's  devoted  aunt  and  uncle,  along  with  the  faithful 
funeral  director  in  whom  their  father  placed  confi¬ 
dence.  and  extract  as  much  as  possible  from  them. 

This  appeal  seeks  the  annulment  of  the  judgment 
of  August  1.  1939  removing  appellant  as  administra¬ 
tor.  and  of  said  supplemental  orders  of  November  10. 
1939.  and  also  of  all  that  has  taken  place  under  said 
judgment  and  orders. 
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III.  STATUTES 

“SO.  CONTINUING  DECEDENT'S  BUSI¬ 
NESS. — The  probate  court  may.  in  its  discretion, 
authorize  any  fiduciary,  accountable  to  it.  to  continue 
the  business  of  a  decedent  for  a  period  not  exceeding 
twelve  months  after  decedent’s  death.  No  order 
shall  be  entered  so  authorizing  a  fiduciary  until  he 
shall  have  filed  a  petition  under  oath,  supported  by 
the  affidavits  of  two  reputable  persons  familiar  with 
the  decedent's  business,  setting  forth  the  appraised 
value  of  the  business,  whether  the  decedent  con¬ 
ducted  it  at  a  profit  or  loss,  and  the  approximate 
amount  thereof,  and  the  estimated  amount  of  the 
expenses  per  month  necessary  to  be  incurred  in  order 
to  continue  the  business.”  Title  29,  Sec.  S6,  Code 
D.  C.  (1929). 

“124.  It  (Probate  Court)  shall  have  full  power 
and  authority  *  *  for  any  of  the  causes  hereinafter 
mentioned ,  to  revoke  *  *  letters  of  administration.'' 
Title  IS,  Sec.  124.  Code  D.  C.  (1929). 

“132.  Limitation  on  jurisdiction. — The  said  pro¬ 
bate  court  shall  not,  under  pretext  of  incidental 
power,  or  constructive  authority,  exercise  any  juris¬ 
diction  whatever  not  expressly  given  by  this  code.” 
Title  IS,  Sec.  132,  Code  D.  C.  (1929). 

"134.  Enforcement  of  Duty. — The  court  shall 
have  power  to  order  any  *  *  administrator  *  *  who 
appears  to  be  in  default  in  respect  to  *  *  the  fulfill- 
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went  of  any  duty  in  said  court  to  be  summoned  to 
appear  therein  and  fulfill  his  duty  in  the  premises, 
on  pain  of  revocation  of  his  power  to  act."  Title  IS. 
Sec.  134.  Code  D.  C.  (1929). 

IV.  STATEMENT  OF  POINTS 

The  points  upon  which  appellant  relies  upon  his 
pending  appeal  are: 

1.  No  legal  warrant  existed  for  removing  the  Ad¬ 
ministrator. 

2.  The  findings  of  fact  do  not  comply  with  Fed¬ 
eral  Rule  52-a. 

3.  The  findings  of  fact  are  contrary  to  the  evi¬ 
dence. 

4.  The  conclusions  erroneouslv  assume  that  there 

% 

is  general  or  implied  power  to  remove  an  adminis¬ 
trator  for  reasons  not  provided  for  in  the  statute. 

5.  The  conclusions  erroneouslv  assume  that  an 

* 

administrator  who  is  charged  with  fraud,  which  is 
not  sustained,  may  be  removed  upon  some  other 
basis. 

(j.  The  Court  erred  in  confirming  the  Auditor's 
report,  and  not  sustaining  the  objections  thereto. 

7.  There  was  no  basis,  in  the  exercise  of  sound 
judicial  discretion,  for  denying  leave  to  file  the  ad¬ 
ditional  motion  for  new  trial  filed  Nov.  9,  1939. 

S.  No  sound  basis  existed  for  the  taxation  and 
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assessments  against  Joseph  P.  Burke  attempted  or 
ratified  in  either  of  the  orders  of  Nov.  10,  1939. 

9.  The  appointment  of  a  substitute  Administra¬ 
tor  in  the  person  of  a  stranger  to  the  blood  was 
wholly  unwarranted  and  illegal. 

10.  The  Court  erred  in  not  dismissing  the  Guar¬ 
dian  ad  litem’s  petition  for  removal  of  appellant  as 
Administrator,  and  in  not  assessing  against  said 
Guardian  ad  litem  personally  all  expenses  consequent 
upon  his  wholly  unwarranted  charges.  (R.  1 14-115). 

V.  SUMMARY  OF  ARGUMENT 

(a)  An  administrator  can  be  removed  only  for  legal 

causes  specified  in  the  statute. 

(b)  When  fraud  is  charged,  and  not  proved,  relief  will 

not  be  granted  on  the  basis  of  some  of  the  facts 
quite  independent  of  fraud. 

(c)  Good  will  is  tangible  only  as  an  incident,  as  connected 

with  a  going  concern  or  business  having  LOCAL¬ 
ITY  OR  NAME. 

(d)  Personal-service  professions  or  businesses  usually 

cease  upon  the  death  of  him  upon  whom  the 
patients  or  patrons  have  placed  their  confidence. 

(e)  Acts  of  kindness  and  charity  cannot  be  construed  as 

intermeddling  of  an  illegal  character. 

(f)  The  statute  confers  no  authority  upon  the  Court  to 

appoint  a  stranger  as  administrator  until  all  blood 
eligibles  are  exhausted. 
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(g)  Separate  findings  of  fact  are  imperative,  and  not  dis¬ 

cretionary  with  the  trial  Court. 

(h)  Courts  will  completely  restore  a  fiduciary  who  has 

been  unwarrantedly  removed  by  the  lower  Court. 

V.  ARGUMENT 

Compliance  by  appellant  with  the  requirement  of 
this  Court's  Rule  S  that  a  “Statement  of  Case"  con¬ 
tain  “all  that  is  material  to  the  consideration  of  the 
questions  presented."  renders  unnecessary  detailed 
argument  regarding  factual  matters,  which  are  be¬ 
lieved  to  speak  for  themselves  so  clearly  as  to  pre¬ 
clude  bona  fide  controversy. 

The  legal  points  also  speak  for  themselves,  when 
the  factual  matters  are  made  known. 

However,  it  may  be  helpful  to  the  Court  to  have 
a  brief  citation  of  some  particularly  pertinent  au¬ 
thorities. 

(a)  An  administrator  can  be  removed  only  for  legal 
causes  specified  in  the  statute. 

This  settled  rule  has  been  recently  reaffirmed  bv 

V  * 

this  Court  in  Hawley  v.  Hawley .  No.  7253,  decided 
July  29.  1940.  too  recently  to  be  carried  in  the  pub¬ 
lished  reports.  Consequently,  not  only  is  the  appel¬ 
lant  not  in  default  in  the  performance  of  any  duty, 
but.  were  he  in  default,  removal  could  only  follow 
refusal  to  obey  a  specific  order.  Title  IS,  Sec.  134. 
Code  D.  C.  (1*929). 
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(b)  When  fraud  is  charged,  and  not  proved,  relief  will 

not  be  granted  on  the  basis  of  some  of  the  facts 
quite  independent  of  fraud. 

The  rule  in  this  connection  is  laid  down  bv  the 

4/ 

Supreme  Court  of  the  United  States  as  follows: 

“It  seems  to  be  an  established  doctrine  of  a 
court  of  equity,  that  when  the  bill  sets  up  a 
case  of  actual  fraud,  and  makes  that  the 
ground  of  the  prayer  for  relief,  the  plaintiff 
will  not  be  entitled  to  a  decree,  by  establish¬ 
ing  some  of  the  facts  quite  independent  of 
fraud.”  Eure  el  al.  v.  Hotter  et  at.,  15  How. 
(U.  S.)  42," 5(5 :  14  L.  ed.  592. 

(c)  Good  will  is  tangible  only  as  an  incident,  as  connected 

with  a  going  concern  or  business  having  LOCAL¬ 
ITY  OR  NAME. 


This  elemental  rule  is  laid  down  by  the  Supreme 
Court  of  the  United  States  in  Metropolitan  Xat. 
Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S.  430,  440; 
37  L.  ed.  799. 

(d)  Personal-service  professions  or  businesses  usually 
cease  upon  the  death  of  him  upon  whom  the 
patients  or  patrons  have  placed  their  confidence. 

This  rule  is  declared,  and  applied  to  physicians,  in 
Mandeville  v.  Harman,  42  X.  J.  Equity  1S5:  7  Atl. 
37.  Its  application  to  the  business  of  a  funeral  di¬ 
rector  is  also  recognized  in  Mullin  v.  Mullin .  S5  X.  J. 
Equity  531 ;  96  Atl.  996. 
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(e)  Acts  of  kindness  and  charity  cannot  be  construed  as 
intermeddling  of  an  illegal  character. 

This  salutary  rule,  supported  by  numerous  cases, 
is  stated  in  the  text  of  Yol.  24  Corpus  Juris  1213.  as 
follows: 


"ACTS  OF  KINDNESS  AND  CHARITY. 
— In  order  to  establish  the  liability  of  an  ex¬ 
ecutor  de  son  tort,  the  intermeddling  must  be 
of  an  illegal  character.  Mere  acts  of  kindness 
and  charity,  such  as  directing  the  funeral,  the 
payment  of  funeral  expenses,  protecting  the 
estate  from  loss  or  icaste  by  locking  up  the 
goods .  feeding  the  stock,  and  the  like,  provid¬ 
ing  for  children .  and  other  acts  of  a  similar 
character,  do  not  render  one  chargeable  as 
executor  de  son  tort." 

(f)  The  statute  confers  no  authority  upon  the  Court  to 
appoint  a  stranger  as  administrator  until  all  biood 
eligibles  are  exhausted. 

Williams  v.  Williams,  24  App.  D.  C.  214.  The 
preference  of  the  Court  below  tor  a  stranger  cannot 
override  the  law.  When  tiie  lower  Court,  without 
even  summoning  the  next  in  line  under  the  statute 
for  administration  for  a  hearing  as  to  their  qualifi¬ 
cations.  appointed  the  stranger  Canfield  on  August 
1.  1939.  the  two  sons  of  the  decedent  were  then  the 
next  in  line,  having  (since  the  original  appointment 
of  appellant)  become  of  age  for  administratorship. 
Peter  A.  Tultavull  having  reached  the  age  of  nearly 
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22.  and  W.  Warren  Taltavull  of  nearly  19,  with  the 
statutory  age  for  administratorship  only  IS.  Title 
29.  Sec.  72,  Code  D.  C.  (1929).  The  Court  below 
cannot  properly  assume  that  a  higher  or  better  serv¬ 
ice  can  be  obtained  from  strangers  than  from  those 
in  the  family  who  necessarily  know  the  full  facts. 
“Blood  is  thicker  than  water.”  The  Court  below, 
having  constituted  one  stranger,  Wellford,  as  a  sort 
of  super-administrator  to  attack  the  original  admin¬ 
istrator,  naturally  felt  that  another  stranger  would 
be  preferable  as  the  new  administrator  to  proceed 
further  against  those  nearest  and  dearest  to  the  chil¬ 
dren.  and  particularly  when  every  member  of  the 
family  naturally  feels,  and  rightly  so,  that  the  whole 
performance  constitutes  a  miscarriage  of  justice.  One 
step  naturally  leads  to  another.  Even  in  the  appoint¬ 
ment  of  a  guardian  ad  litem,  the  better  practice  is  to 
appoint  a  representative  of  the  blood.  Bank  of  the 
United  States  v.  Ritchie ,  S  pet.  (P.  S.)  12S:  S  L.  ed. 
S90.  The  lower  Court  appears  to  have  strayed  so 
far  from  the  better  practice  that,  in  addition  to  plac¬ 
ing  reliance  in  this  matter  wholly  upon  strangers  of 
its  own  selection,  it  has  virtually  (jagged  four  chil¬ 
dren  of  decedent,  who  are  still  minors,  by  inserting  in 
the  order  appointing  Thomas  F.  Gowen  as  their  gen¬ 
eral  guardian,  selected  by  them  under  the  statute,  an 
express  restraining  clause  preventing  such  general 
guardian,  without  first  obtaining  special  authority, 
from  taking  any  action  which  might  in  any  manner 
conflict  with  any  “action  or  duties  of  Austin  Can- 
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field.  Administrator  d.  b.  n."  regarding  the  estate  of 
Ellen  T.  Taltavull.  Order  of  August  25,  1939.  Guar¬ 
dianship  Case  X'o.  9359.  W.  Warren  Taltavull  et  al. 
minors. 

(g)  Separate  findings  of  fact  are  imperative,  and  not  dis¬ 
cretionary  with  the  trial  Court. 

Federal  Civil  Procedure  Pule  52-a  is  so  clear  and 
precise  as  to  separate  findings  of  fact  being  impera¬ 
tive  that  neglect  to  comply  should  not  be  counte¬ 
nanced.  The  Supreme  Court  of  the  United  States 
has  recently  pointed  out.  in  Mayo  v.  Lakeland  High¬ 
lands  Can.  Co.,  decided  February  26.  1940.  84  L.  ed. 
4S1.  that  said  rule  is  not  complied  with  where  state¬ 
ments  of  fact  are  mingled  in  the  opinion  of  the  Court 
with  arguments  and  inferences.  The  paper  styled 
“Findings  of  Fact  and  Conclusions  of  Law"  filed  in 
this  case  (R.  70)  constitutes  such  an  obvious  non- 
compliance  with  the  rule  that  no  argument  is  deemed 
necessary.  It  is  difficult  to  conceive  of  a  plainer  vio¬ 
lation  of  the  rule,  with  selected  extracts  from  te>ti- 
mony  supplemented  by  arguments  and  inferences 
and  mingled  with  statements  of  fact  and  discussions 
as  to  law.  adhered  to  after  motion  duly  made  clearly 
pointing  out  the  violation  involved  and  confusion 
produced  (R.  S4:  88).  Such  substitute  for  compli¬ 
ance  with  the  rule  is  not  helpful,  but  hurtful,  both 
to  parties  and  the  Appellate  Court,  because  promot¬ 
ing  confusion  instead  of  clarity,  and  preventing  a 
simple  record  for  appellate  review. 
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(h)  Courts  will  completely  restore  a  fiduciary  who  has 
been  unwarrantedly  removed  by  the  lower  Court. 

In  Lee  v.  Mitcham,  9S  F.  2nd  29S.  69  App.  D.  C. 
17.  this  Honorable  Court,  in  reversing  an  unwarrant¬ 
ed  removal  of  a  trustee,  concluded  its  opinion: 

*'It  follows  from  what  has  been  said  that 
the  decree  appealed  from  should  be  annulled, 
appellant  restored  as  trustee,  and  the  bill  of 
complaint  dismissed.” 

CONCLUSION 

It  is  respectfully  submitted  that  appellant  should 
have  the  fullest  vindication,  as  well  as  restoration  to 
office,  and  be  completely  relieved  from  the  strange 
penalizing  assessments  levied  against  him.  including 
the  plainly  illegal  imposition  upon  him  of  the  un¬ 
fortunate  and  wasteful  expense  of  auditing  and  re¬ 
stating  account  books  kept  entirely  by  others,  in¬ 
cluding  two  decedents,  over  whom  appellant  had  no 
control. 

Respectfully  submitted, 

George  E.  Sullivan, 
Attorney  for  Appellant. 
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Ex  II 

*  •  * 

4  Be:  Estate  of  Ellen  T.  T altar  all .  deceased. 

June  18,  193"). 

Register  of  Wills  D.  C. 

Dear  Sir: 

In  the  above  matter,  Mr.  Joseph  P.  Burke,  whom  I  have 
known  since  boyhood,  is  the  brother  of  the  decedent,  and 
the  nearest  adult  male  relative.  He  is  qualified  in  every 
way  to  serve  as  Administrator,  and,  in  my  judgment,  there 
could  be  no  better  Administrator,  or  one  having  the  inter¬ 
ests  of  the  infant  next  of  kin  more  at  heart.  Accordingly, 
I  consider  this  to  be  a  case  in  which  the  appointment  of  a 
guardian  ad  litem  before  the  issuance  of  letters  of  admin¬ 
istration  is  quite  unnecessary. 

Very  respectfully, 

GEO.  E.  SULLIVAN. 

22  Order  Authorizing  and  Ratifying  Sale  of  Cer¬ 
tain  Items  of  Appraised  Personal  Estate. 

Upon  consideration  of  the  Petition  of  Joseph  P.  Burke, 
Administrator  herein,  filed  July  ,  1937,  It  is,  by  the 
Court,  this  day  of  July,  1937,  Adjudged  and  Ordered, 
that  said  Administrator  be,  and  he  is  hereby,  authorized  to 
sell  an  convey  unto  Annie  G.  Grahe  for  the  total  sum  of 
$3,285.95,  as  set  forth  in  said  petition,  the  following  items 
of  personal  estate  listed  in  the  Return  of  the  official  ap¬ 
praisers  filed  herein  as  “Stock  and  fixtures  $1,851.95"  and 
“Automobiles  $1,434.00",  said  last-named  item  embracing 
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a  1932  Buick  Sedan,  a  1932  Flexible  Body  Buiek  Hearse, 
and  a  1931  G.  M.  0.  Truck,  and  the  arrangement  heretofore 
made  with  said  Annie  G.  Grahe  with  respect  to  such  sale  is 
hereby  ratified  and  confirmed. 

BY  THE  COURT: 

•Justice. 

Endorsement:  Order  authorizing  and  ratifying  sale  of 
certain  items  of  appraised  personal  estate.  Xot  signed  by 
the  Court. 

151  Memorandum:  Listings  under  Funeral  Director  on 
Page  166  of  the  classified  section  of  the  District  of 
Columbia,  telephone  book,  Winter-Spring  1938-1939.  Filed 
June  30,  1939. 

Taltavull,  Ellen  Burke,  Mrs.,  3619 — 14th  St.,  X.  W.,  Co¬ 
lumbia  0464. 

Taltavull  Funeral  Home,  3619 — 14th  St.,  X’.  W.,  Colum¬ 
bia  0464. 

Taltavull,  W.  Warren,  3619 — 14th  St.,  X.  AY.,  Columbia 
0464. 


216  Affidavit  in  Opposition  to  Motion  for  Leave  to 
File  Additional  Motion  for  Nor  Trial,  and 
Exhibits,  Filed  November  10,  1939 

District  ok  Columbia: 

Austin  F.  Canfield,  being  on  oath  first  duly  sworn  ac¬ 
cording  to  law,  deposes  and  says: 

That  he  is  the  duly  appointed  and  qualified  administrator 
de  bonis  non  of  the  Estate  of  Ellen  T.  Taltavull,  the  above- 
named  decedent;  as  such  administrator  de  bonis  non,  he 
became  vested  with  the  title  to  all  of  the  personal  estate  of 
said  decedent,  including  a  certain  undertaking  business 
conducted  by  the  decedent  at  the  time  of  her  death  in  the 
premises  in  the  District  of  Columbia  known  as  Number 
3619  14th  Street,  Xorthwest,  said  business  consisting  of 
the  names  “Taltavull  Funeral  Home”  and  “W.  Warren 
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Taltavull,”  the  good  will  of  said  business,  certain  income 
and  profits  thereof  and  certain  tangible  personal  property 
connected  therewith:  said  estate  is  solvent,  the  debts 
thereof  have  been  paid,  and  there  is  included  in  the  estate 
sufficient  cash  to  pay  the  costs  of  administration  thereof. 

Shortly  after  the  appointment  and  qualification  of  affiant 
as  administrator  de  bonis  non  as  aforesaid,  he,  and  his  at¬ 
torney,  Lawrence  Koenigsberger,  entered  into  negotiations 
with  Joseph  P.  Burke,  through  his  attorney,  George  E. 
Sullivan:  Annie  G.  Grahe,  through  her  attorneys,  John  I). 
Fitzgerald  and  Walter  C.  English;  Francis  Collins,  through 
his  attorney,  James  A.  O’Shea;  Peter  Adolph  Taltavull, 
the  only  adult  next  of  kin  of  said  decedent,  through  his 
attorney,  William  J.  Neale:  and  the  infant  next  of  kin, 
through  Richard  E.  Wellford,  t heir  guardian  ad  litem,  in 
an  effort  to  compromise  the  liabilities  of  the  said  Burke, 
Grain*  and  Collins  to  said  Estate,  and  in  an  effort  to 
‘J17  conserve  the  aforesaid  business.  Said  negotiations 
were  rendered  utterly  fruitless,  for  the  following 


reasons : 

The  said  Burke,  Grahe  and  Collins,  through  their  re¬ 
spective  attorneys  stated  that  none  of  them  would  make 
any  payments  on  account  of  the  liabilities  asserted  and  in¬ 
tended  to  be  asserted  against  them,  by  said  guardian  ad 
litem,  or  said  administrator  de  bonis  non.  So  far  as  the 
business  was  concerned,  various  proposals  were  made  by 
affiant  and  bis  attorney,  with  a  view  to  conserving  the  same 
for  the  benefit  and  advantage  of  the  next  of  kin  of  said 
decedent:  the  said  guardian  ad  litem  was  willing  to  enter¬ 
tain  and  in  fact  did  entertain  and  discuss  various  methods 
by  which  said  next  of  kin  could  be  given  the  benefit  and 
advantage  of  said  business,  but  tbe  said  Neale  whollv  re- 
fused  to  consider  any  proposal  offered. 

Subsequently  Thomas  F.  Gowen,  on  the  petition  of  the 
said  Peter  Adolph  Taltavull,  submitted  to  this  Court  by 
the  said  William  J.  Neale,  was  appointed  general  guardian 
of  the  estates  of  the  said  infant  next  of  kin,  and  lie  is  now 
such  duly  qualified  and  acting  guardian. 
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Affiant  and  his  counsel,  being  of  the  opinion  that  they 
had  no  right  or  authority,  either  with  or  without  an  order 
of  Court,  to  continue  the  conduct  of  said  business,  by  rea¬ 
son  of  the  provisions  of  Section  86  of  Title  29  of  the  Dis¬ 
trict  of  Columbia  Code,  and  there  being  no  necessity  to  sell 
the  same  under  the  provisions  of  Section  231  of  Title  29 
of  said  Code,  concluded  that  the  appropriate  action  for  him 
to  take  with  respect  of  said  business  was  to  transfer  and 
assign  the  same  to  the  next  of  kin  of  said  decedent,  in 
accordance  with  the  provisions  of  Sections  281,  285  and  286 


of  Title  29  of  said  Code. 

Accordingly,  affiant,  on  September  28,  1939,  in  writing, 
assigned,  transferred  and  distributed  to  said  next  of  kin, 
in  equal  shares,  as  owners  in  common,  all  of  the  right,  title 
and  interest  of  said  affiant,  as  administrator  de  bonis  non 
as  aforesaid,  and  of  the  estate  of  said  decedent,  in  and  to 
said  assets  of  said  business,  save  and  except  the  right  of 
said  administrator  de  bonis  non,  and  of  said  estate,  or 
either  of  them,  to  the  income  and  profits  of  said  busi- 
218  ness  accrued  or  earned  prior  to  the  date  thereof,  or 
to  any  right  of  action  for  damages  or  otherwise 
which  said  administrator  de  bonis  non  and  said  estate,  or 
either  of  them,  may  have  by  reason  of  or  growing  out  of 
said  estate,  the  conduct  thereof,  or  any  acts,  transactions 
or  occurrences  in  respect  thereof.  A  copy  of  said  instru¬ 
ment  is  attached  to  this  affidavit  marked  “Exhibit  Canfield 
1.” 


Affiant  did  not  make  manual  deliverv  of  said  assets,  bv 
reason  of  the  fact  that  substantially  all  of  them  (except 
automobiles)  were  in  the  home  in  which  said  next  of  kin 
then  resided,  and  the  automobiles  were  in  nearby  garages. 

Subsequently  said  attorney  for  affiant  received  from  the 
said  Neale  a  letter  of  which  a  copy  is  attached  hereto 
marked  “Exhibit  Canfield  2”,  and  affiant  received  from 
the  said  Gowen  a  letter  of  which  a  copy  is  attached  hereto 
marked  “Exhibit  Canfield  3.” 
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Affiant  did  not  consider  and  does  not  now  consider  that 
he  is  obligated  to  proceed  under  Sections  298  and  299  of 
Title  29  of  the  District  of  Columbia  (’ode,  but  that  said 
sections  provide  a  procedure  of  which  the  administrator 
may,  without  being  compelled  so  to  do,  avail  himself,  and 
affiant  did  not  and  does  not  consider  that  it  was  to  the  best 
interests  of  said  next  of  kin,  or  any  of  them,  that  said 
business  and  the  name  thereof  Ik*  offered  for  sale  to  the 
public,  thereby  possibly  permitting  some  outside  interest 
to  acquire  the  name  of  said  business,  which  is  also  the 
name  of  said  next  of  kin:  said  affiant  was,  instead,  of  the 
opinion,  particularly  in  view  of  the  non-necessity  for  a  sale 
of  said  business  for  the  payment  of  debts  or  expenses  of 
administration  of  the  estate,  that  the  same  should  be  turned 


over  to  said  next  of  kin  for  such  use  or  other  disposition 
as  they  might  see  lit  to  make  thereof.  Accordingly,  af¬ 
fiant's  said  attorney  addressed  and  sent  to  the  said  Xeale 
and  the  said  Gowen  letters  of  which  copies  are  attached 


hereto  marked  respectively  “Exhibit  Canfield  4”  and  “Ex¬ 


hibit  Canfield 


The  guardian  ad  litem. 


of  the  infant  next  of  kin,  who 


together  were  the  owners  of  80$  of  said  business,  and 
which  guardian  ad  litem  had  been  appointed  by  this  Court 
for  the  purpose,  among  others,  of  protecting  the  rights  of 
said  infants  in  connection  with  said  business,  con- 
219  curred  in  said  action  of  affiant,  and  expressed  him¬ 
self  as  of  the  belief  that  said  action  was  to  the  best 


interests  of  said  infants. 


Affiant  is  informed  that  said  business  has  been  wholly 
abandoned  by  said  next  of  kin.  He  believes  and  therefore 
avers  that  said  abandonment  was  the  result  of  co-operation 
and  concerted  action  between  the  said  Peter  Adolph  Talta- 
vuil  and  the  said  Gowen,  and  the  said  Gralie  and  Burke, 
in  an  effort  to  bring  about  a  situation  which  would  enable 


the  said  Burke  and  tin*  said  Gralie  to  make  the  argument 
and  contention  that  said  business  had  no  value,  notwith¬ 
standing  the  fact  that  said  business,  between  the  date  of 
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the  death  of  said  decedent  and  December  31,  1938,  earned 
a  net  profit  of  $56,040.98  and  had  a  good  will  of  the  value 
of  $28,000,  as  heretofore  found  herein  by  this  Court.  Affiant 
is  informed  and  believes  and  therefore  avers  that  on  or 
about  November  1,  1939.  the  said  Grahe  did  in  fact  com¬ 
mence  an  undertaking  business  in  the  same  premises  in 
which  said  business  of  said  decedent  had  formerlv  been 
conducted,  thereby  seeking  to  take  advantage  of  the  estab¬ 
lished  good  will  of  said  business,  and  that  she  is  now  con¬ 
ducting  an  undertaking  business  in  said  premises  under 
the  name  “5V.  W.  Taltavull  IT  and  Brother.'” 

AUSTIN  F  CANFIELD 


Subscribed  and  sworn  to  before  me  this  10th  day  of  No¬ 
vember,  1939. 


MELVIN  J  MARQUES 
Deputy  Register  of  Wills  in 
end  joy  the  District  of  Colum¬ 
bia. 


225  Exhibit  Canfield  2 

lie:  Estate  of  Ellen  T.  T  alt  until. 

October  12,  1939. 

Lawrence  Koenigsbcrger,  Esquire, 

340  Woodward  Building, 

1426  H  Street,  N.  W., 

Washington,  D.  C. 

Dear  Mr.  Koenigsbcrger : 

I  wish  to  confirm  the  oral  statement  I  made  to  vou  at  the 
Court  House  on  Wednesday,  October  4.  to  the  effect  that  my 
client,  Peter  A.  Taltavull,  declines  to  accept  the  assignment 
of  the  personal  property  in  the  above  estate  which  was  used 
in  connection  with  the  undertaking  business  lately  con¬ 
ducted  by  Ellen  T.  Taltavull,  deceased. 


s 


Notwithstanding  the  fact  that  Mr.  Canfield  has  since  filed 
an  inventory  of  personal  property,  we  still  feel  that  the 
proposed  partial  distribution  is  not  in  compliance  with 
law,  and  therefore1  my  client  declines  for  reasons  stated  in 
my  letter  to  you  of  September  2-d  other  than  the  lack  of 
filing  inventory,  to  accept  tiu*  proposed  partial  distribution 
of  the  property  used  in  the  undertaking  business. 

1  have  delaved  writing  von  formallv  on  this  matter  for 
•  \  •  * 

the  reason  that  you  asked  me  to  advise  you  as  to  what  po¬ 
sition  mv  client  would  take  in  the  event  the  administrator 
desired  to  distribute  the  household  furniture  other  than 


the  furniture  and  equipment  used  in  connection  with  the 

undertaking  business.  It  was  necessarv  to  ascertain  whether 
*  • 

or  not  appropriate  arrangements  could  be  made  with  the 
aunt  of  these  children  to  retain  the  household  furniture  in 


the  house  for  familv  use.  1  am  advised  that  it  will  be 


agreeable  to  the  aunt  to  permit  the  children  to  continue 
the  use  of  the  household  furniture  for  living  purposes  in 
her  own  home  at  least  for  the  present  time,  and  I  am  there¬ 
fore  instructed  to  sav  to  vou  that  so  far  as  mv  client  is  con- 

•  •  • 


cerned,  he  is  willing  to  accept  the  delivery  and  distribution 

of  the  household  furniture  only  savin**'  and  excepting,  of 

course,  to  himself  the  refusal  made  to  vou  orallv  and  in 

•  • 

the  first  part  of  this  letter  with  regard  to  the  furniture  and 
equipment  used  in  the  undertaking  business. 

Please  advise  Mr.  Canfield  that  if  he  will  prepare  an 
assignment  limited  only  to  the  household  furniture  and 
equipment  as  distinguished  from  the  equipment  and  furni¬ 
ture  used  in  connection  with  the  undertaking  business,  that 
my  client  will  accept  such,  distribution  for  the  purposes 
above  mentioned. 


In  compliance  with  your  request,  I  am  returnin'*;  to  you 
herewith  the  two  assignments  formerly  sent  by  Mr.  Canfield 
direct  to  my  client. 


May  I  request  that  in  the  future  such  papers  Ik*  sent  to 
me  as  it  causes  considerable  delay  in  responding  when  they 
are  sent  direct  to  my  client. 
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I  have  conferred  with  the  guardian  for  the  infants  and 
he  advises  me  that  lie  will  on  their  part  agree  to  a  like 
distribution  so  far  as  the  infants  are  concerned,  saving  of 
course,  objections  to  the  distribution  of  the  furniture  and 
equipment  used  exclusively  in  connection  with  the  under¬ 
taking  business. 

Yerv  trulv  vours, 

•  *  » 

\YM.  J.  NEALE, 

WJX  :J 
Bnc. 

CC  to  Tlios.  F.  Gowen,  Esq. 
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October  11th,  1939. 

Austin  F.  Canfield,  Esq., 

Woodward  Building, 

Washington,  I).  C. 

Dear  Mr.  Canfield: 

Your  letter  of  September  28th,  1939,  enclosing  a  new 
assignment  and  receipt  for  the  personal  property  in  the 
above  estate  which  was  used  in  connection  with  the  under¬ 
taking  business  conducted  by  the  decedent  has  been  re¬ 
ceived. 

As  a  reply  to  your  said  letter  I  once  more  return  to  you 
the  new  assignment  and  receipt  and  I  reiterate  my  refusal, 
and  that  of  my  wards,  to  accept  the  same.  My  reasons  for 
declining  to  accept  your  proposed  distribution  are  con¬ 
tained  in  my  letter  of  September  26th.  As  you  have  ap¬ 
parently  overlooked  my  reference  therein  to  Sections  389 
and  390  of  the  Code,  and  my  demand  that  you  comply  with 
the  same,  I  refer  you  to  my  former  letter. 

William  Joseph  Neale,  Esquire,  attorney  for  Peter  Tal- 
tavull,  has  advised  me  that  appropriate  arrangements  can 


HI 


be  made  with  the  aunt  of  my  wards  for  the  children  of  the 
deceased  to  use  the  household  furniture  and  effects  men¬ 
tioned  in  your  inventory.  1  will  therefore  accept  distribu¬ 
tion  of  the  household  effects,  but  in  doing  so  1  reserve  my 
right  to  object  to  the  districution  of  the  assets  of  the  busi¬ 
ness  in  kind. 

Yours  verv  trulv, 

•  •  * 


THOMAS  F.  GOAYEX 


EXCLS. 


00  to  Lawrence  Koenigsberger,  Esq. 
Xeale,  Esq. 


and  William  Joseph 
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October  14,  1939. 

Thomas  E.  Gowen,  Esq., 

813  15th  St.,  X.  AY., 

Washington,  D.  0. 

Dear  Mr.  Gowen: 


I  acknowledge  receipt  of  your  letter  of  October  12,  with 
enclosure  as  therein  stated. 

AYith  reference  to  the  comments  made  in  vour  letter  on 
this  subject  of  September  2(5,  I  advise  you  that  Mr.  Canfield 
takes  the  position  that  the  fact  that  an  asset  is  not  as  valu¬ 
able  as  it  would  be  under  other  circumstances  is  no  reason 


for  withholding  distribution  thereof.  The  administrator 
can  distribute  only  what  he  has. 

It  is  our  opinion  that  Section  389  and  390  of  the  Code 
are  not  mandatory  on  the  administrator,  but  is  a  procedure 
of  which  he  can  avail  himself  if  he  desires,  and  distributees 


of  an  estate  have  no  right  to  demand  that  he  do  so. 


A'ou  will  please  hereby  take  notice  that  Mr.  Canfield  does 
not  accept  the  delivery  or  return  of  the  assignment  of 
September  28,  but  considers  that  the  assets  referred  to 


1] 


therein  have  been  filially  distributed  by  him.  It  would 
serve  no  useful  purpose  for  these  assignments  to  be  shut¬ 
tled  hack  and  forth  between  you  and  Mr.  Canfield.  We 
are  therefore  retaining  them  subject  to  your  or  your  clients' 
orders. 

Very  truly  yours, 


LK:wh 


LAWRENCE  KOENIGSBERGER. 
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October  16,  1939. 

William  J.  Neale,  Esq., 

815  15th  St.,  N.  W., 

Washington,  I).  C. 

Dear  Mr.  Neale: 


I  acknowledge  receipt  of  your  letter  of  October  12.  with 
enclosures  as  therein  stated. 

With  reference  to  the  comments  made  in  your  letter  of 
September  22,  on  this  subject,  I  advise  you  that  Mr.  Can- 
field  takes  the  position  that  the  fact  that  an  asset  is  not  as 
valuable  as  it  would  be  under  other  circumstances  is  no 
reason  for  withholding  distribution  thereof.  The  adminis¬ 
trator  can  distribute  onlv  what  he  has. 

It  is  our  opinion  that  Sections  389  and  390  of  the  Code 
are  not  mandatory  on  the  administrator,  but  provide  a 
procedure  of  which  he  can  avail  himself  if  he  desires,  and 
distributees  of  an  estate  have  no  right  to  demand  that  he 
do  so.  We  have  been  unable  to  find  the  decisions  of  the 
Marvland  courts  to  which  vou  refer  in  vour  letter  of  Sep- 
teniber  22. 

1  note  that  in  vour  letter  of  October  12  vou  sav  that  vou 
•  •  •  • 

return  the  assignment  in  compliance  with  my  request.  I 
do  not  think  that  I  requested  a  return  of  either  of  these 
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assignments.  I  did  state  to  you  orally  that  you  had  not 
returned  the  assignment  dated  September  21,  1939,  but  I 
have  no  recollection  of  having  requested  its  return.  I 
know  that  I  never  made  any  such  request,  express  or  im¬ 
plied,  in  regard  to  the  assignment  of  September  28. 

You  will  please  hereby  take  notice  that  Mr.  Canfield  does 
not  accept  the  delivery  or  return  of  the  assignment  of 
September  28,  but  considers  that  the  assets  referred  to 
therein  have  been  finally  distributed  by  him.  It  would 
serve  no  useful  purpose  for  this  assignment  to  be  shuttled 
back  and  forth  between  you  and  me.  1  am  therefore  re¬ 
taining  it  in  my  office  subject  to  your  or  your  client’s  order. 

Tn  reply  to  your  request  that  in  the  future  such  papers 
be  sent  to  you,  I  will  say  that  in  all  cases  papers  and  cor¬ 
respondence  will  be  sent  to  you  except  where  we  are  of 
opinion  that  there  is  a  legal  requirement  that  they  be  sent 
directly  to  your  client. 

Yerv  trulv  vours, 

LAWRENCE  KOEXIGSBERGER. 

LK:wh 


235  Endorsement :  Order  of  Court  of  December  4,  1939, 
authorizing  and  directing  the  Guardian  Ad  Litem 
to  defend  on  Appeal  in  behalf  of  Infants.  Filed  December 
4.  1939.  Theodore  Cogswell,  Register  of  Wills,  D.  C.  Clerk 
of  Probate  Court. 

Order 

This  cause  came  on  for  hearing  upon  the  petition  of 
Richard  E.  Wellford,  guardian  ad  litem  for  the  infant 
parties  herein  for  the  allowance  to  him  of  a  partial  fee  on 
account  of  services  rendered  said  infants  and  also  for 
authority  to  said  guardian  ad  litem  to  defend  any  appeal 
taken  by  Joseph  P.  Burke,  removed  administrator  herein; 
the  answer  filed  thereto  bv  Peter  A.  Taltavull,  the  only 
adult  heir  at  law  In  the  above-entitled  estate,  and  the  answer 


of  Thomas  F.  (Jowon,  general  guardian  for  said  infants, 
and  upon  consideration  thereof  after  argument  of  counsel 
for  all  parties  concerned,  including  argument  of  George  E. 
Sullivan,  attorney  for  Joseph  P.  Burke,  removed  adminis¬ 
trator  herein  as  amicus  curia  and  it  appearing  to  the  Court 
that  the  said  Joseph  P.  Burke  has  tiled  his  notice  of  appeal 
in  this  cause  naming  Richard  E.  Well  ford,  guardian  ad 
litem  herein  as  an  appellee,  it  is  this  4th  day  of  December, 
1939, 

Ordered,  that  Richard  K.  Wellford,  guardian  ad  litem  in 
this  cause  he,  and  he  is  hereby,  authorized  and  directed  to 
defend  in  behalf  of  the  said  infants  any  appeal  taken  by 
Joseph  P.  Burke,  removed  administrator  herein,  from  the 
order  of  this  (’ourt  removing  said  Burke  as  administrator, 
or  the  orders  assessing  costs  against  the  said  Burke,  per¬ 
sonally,  or  any  appeal  by  the  said  Burke  from  any  order 
growing  out  of,  or  incident  to,  the  petition  of  the  guardian 
ad  litem  to  remove  said  Burke  as  administrator  herein. 
It  Is  Further  Ordered,  that  said  petition  insofar  as  the 
same  applies  to  the  allowance  of  a  fee  on  account,  to  the 
guardian  ad  litem  for  services  rendered  said  infants,  be, 
and  the  same  is  herebv,  retained  bv  the  Court  and  taken 
under  advisement  for  determination  by  its  order  at  a  sub¬ 
sequent  date. 

Bv  the  Court : 

O  R  LUIIRIXG 

Justice. 
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July  25  -  8  193(5  No.  48471  Estate  of  Ellen  T.  Talta- 
vull  Deceased 


Request  is  hereby  made  to  extend  time  for  Admr's.  Ac¬ 
count  to  and  including  Aug.  1st.  Efforts  are  being  made  to 
close  up  outstanding  matters  so  as  to  make  the  account  a 
First  &  Final  one. 

GEO.  E.  SULLIVAN 
Atty.  for  Jos.  P.  Burke,  Ad  tor. 


14 


Acini.  48471.  Instate  of  Ellen  T.  Taltavull,  deceased. 

'  Please  further  extend,  till  Oct.  1/36,  time  for  filing  Ac¬ 
count.  Effort  is  being  made  to  make  the  Account  a  First 
and  Final  Account. 

GEO.  E.  SULLIVAN 

.  Atty.  for  Jos.  P.  Burke.  Admr. 

Oct.  1,  1936. 

Register  of  Wills  D. 

Washington,  D.  C. 

Dear  Sir:  Re:  Adm.  48,471.  Estate  of  Ellen  T.  Taltavull. 

I  regret  that  I  am  compelled  to  request  a  further  short 
extension,  to  and  including  Oct.  20,  for  filing  of  First  and 
Final  Account  of  Administrator  in  above  Estate.  I  am 
giving  the  matter  every  attention  to  enable  its  completion 
and  filing  by  the  date  suggested. 

i  Yerv  trulv  vours, 

GEO.  E.  SULLIVAN 
Attorney  for  Administrator. 
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Oct.  21,  1936  No.  48471  Estate  of  Ellen  T.  Talta¬ 
vull  Deceased 


Please  further  extend  to  and  including  Nov.  15,  1930 
time  for  Admrs\  Account,  which  it  is  desired  to  make  a 
First  &  Final  Account. 

C’ounsel  has  been  prevented,  by  other  unavoidable  en¬ 
gagements,  from  concluding  his  attention  to  a  number  of 
matters  necessary  to  be  wound  up  in  the  Estate. 

i  GEO.  E.  SULLIVAN 

A  tty.  for  Admr. 
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Nov.  14,  1936  No.  48471  Estate  of  Ellen  T.  Taltavull 
Deceased. 

Am  obliged  to  request  further  extension  to  d:  including 
Dec.  1.  1936  for  First  d:  Finn!  Account  in  above  Estate. 
Unexpected  and  unavoidable  matters  requiring  attention  of 
counsel,  coupled  with  recent  brief  indisposition  make  this 
request  necessary. 

GEO.  E.  SULLIVAN 
Atty.  for  Adntr. 


247  Dec.  2 — ,  1936  No.  48471  Estate  of  Ellen  T.  Talta¬ 
vull  Deceased 

Extension  to  and  including  Dec.  31.  1936  is  requested  for 
First  &  Final  Account,  due  to  inability  of  counsel  to  com¬ 
plete  work  in  connection  with  same  as  yet. 

GEO.  E.  SULLIVAN 
Atty.  for  Admr. 


Dec.  22 — ,  1936  No.  48471  Estate  of  Ellen  T.  Taltavull 


Deceased 

Please  extend  time  to  and  including  Jan.  5,  1937  for  1st 
&  Final  Acct.  of  Admr. 


GEO.  E.  SULLIVAN 
Atty.  for  Admr. 


248  Jan.  5 — ,  1937  No.  48471  Estate  of  Ellen 
vull  Deceased 

A  short  further  extension  till  Jun.  11.  1937  is 
for  Admr's  1st  &  Final  Acct. 


T.  Talta- 


requested 


GEO.  E.  SULLIVAN 
Atty.  for  Admr. 
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Jan.  15,  1937  Xo.  48471  Estate  of  Ellen  T.  Taltavull 
Deceased 

Please  extend  time  till  dan.  19, 1937  for  1st  &  Final  Acct. 
of  Admr. 

GEO.  E.  SULLIVAN 
Aft  if.  for  Admr. 

249  July  27,  1936  Xo.  48471  Estate  of  Ellen  T.  Talta¬ 
vull  Deceased 

Extend  to  Sept  1-  1936  Xo  letter 

ME  RSUH 

July  27,  1937  Xo.  48471  Estate  of  Ellen  T.  Tultavull 
Deceased 

Extend  time  for  account  to  August  16-  1937.  Pet  for 
sale  filed  and  pending  Xo  letter 

MERSCH 


250  Endorsement:  Notice  to  Joseph  P.  Burke  on  Des¬ 
ignation  of  Record  on  Appeal.  Filed  February  6, 
1940.  Theodore  Cogswell,  Register  of  Wills,  I).  C.  Clerk  of 
Probate  Court. 

Notice  to  Joseph  P.  Burke  on  Designation  of 
Record  on  Appeal 

Comes  now  Richard  E.  Wellford,  Guardian  ad  litem  for 
the  infant  parties,  and  Austin  Canfield,  Administrator  d. 
b.  n.,  in  this  cause,  both  cited  as  Appellees  by  Joseph  P. 
Burke,  removed  Administrator  herein,  and  give  notice  to 
the  said  Joseph  P.  Burke,  as  follows: 

I.  The  Guardian  ad  litem  and  Austin  Canfield,  Adminis¬ 
trator  d.  h.  n.,  hereby  reserve  all  rights  to  move  to  dismiss 
the  attempted  appeal  by  Joseph  P.  Burke  in  this  cause. 

II.  The  Guardian  ad  litem  and  Administrator  d.  h.  n.  are 
dissatisfied  with  the  narrative  form  of  the  alleged  state- 


nient  upon  appeal  of  Joseph  P.  Burke,  filed  herein  as  a 
part  of  his  designation  of  record.  The  Guardian  ad  litem 
and  Administrator  d.  b.  n.  hereby  demand  that  the  said 
Burke  substitute  question  and  answer  for  all  narrative 
statements  of  testimony  and  evidence  contained  in  said 
designation. 

III.  The  Guardian  ad  litem  and  Administrator  d.  b.  n. 


desire  to  designate,  as  part  of  the  record  on  appeal,  certain 
testimony  of  Joseph  P.  Burke,  Annie  G.  Grahe,  Francis 
J.  Collins  and  Harrv  B.  Pitts,  taken  before  the  Auditor; 


stenographicallv  reported,  filed  herein  as  part  of  the  record 
and  quoted  from  by  Joseph  P.  Burke  in  his  designation  of 
record;  also  from  transcript  of  proceeding  had  in  court  on 
exceptions  to  the  Auditor’s  report  prior  to  the  taking  of 
testimony,  and  quoted  from  by  the  Administrator  on  the 
first  page  of  his  alleged  statement  of  appeal. 

251  That  three  parties  are  named  herein  as  Appellees 
and  as  there  is  hut  one  transcript  of  the  testimony 
taken  before  the  Auditor  available,  and  none  as  to  the 


proceedings  at  the  hearing  on  exception  to  Auditor’s  re¬ 
port,  the  Guardian  ad  litem  and  Administrator  d.  b.  n 
hereby  demand  that  Joseph  P.  Burke  comply  with  Federal 
Rule  75-(b)  and  at  once  furnish  the  required  copies  of 
transcript  of  the  testimony  of  said  witnesses  taken  before 
the  Auditor  and  also  transcript  of  testimony  before  the 
court  at  hearing  of  exceptions  to  Auditor’s  report,  for  use 
of  all  parties  as  well  as  the  Appellate  Court  in  printing 
the  record. 


RICHARD  E.  WELLFORD, 
Guardian  ad  litem  for  the  in¬ 
fant  parties  herein. 

1427  Eve  Street,  X.  W. 

V  7 


LAWRENCE  KOEXIGSBERGER, 


Attorney  for  Austin  Canfield, 
Administrator  d.  b.  n.. 


Woodward  Building. 
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The  above  notice  was  served  on, — 

Geo.  E.  Sullivan,  Attorney  for  Joseph  i\  Burke,  Wood¬ 
ward  Building,  William  J.  Neale,  Attorney  for  Peter  A. 
Taltavull,  815 — 15th  St.,  X.  W.,  by  mailing,  postage  pre¬ 
paid,  a  copy  to  each  at  their  offices  as  designated  above  on 
the  sixth  day  of  February,  1940. 

RICHARD  E.  WELLFORD, 
Guardian  ad  litem  for  Infants , 
1427  Eye  Street,  X.  W. 


II. 

EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS 
DESIGNATED  BY  APPELLEES  AND  OMITTED 
'  FROM  APPELLANT’S  APPENDIX. 

Testimony  of  Joseph  P.  Burke,  before  Auditor, 
January  18,  1938. 

317  Volume  1 — page  3 

Direct  Examination 

By  Mr.  Wellford: 

Q.  Mr.  Burke,  you  are  the  Administrator  of  the  estate 
of  Ellen  Taltavull?  A.  1  am. 

# 

Q.  Have  you  all  of  the  books  and  records  called  for  in 
this  subpoena?  A.  Xo;  I  have  only  up  to  the  death  of  my 
sister. 


Q.  You  did  not  bring  any  of  the  other  books  and  records? 
A.  From  1935  on? 

Q.  Yes.  A.  Xo,  sir;  I  did  not. 

Q.  Those  books  and  records  were  not  in  your  possession? 
A.  They  were  not. 


Q.  Where  were  thev ?  A.  1  imagine  tliev  would  be  at 
14th  and  JS] irin^c  Hoad,  with  Mrs.  Gralie,  now  operating 
that  business. 

Page  4 

Q.  There  was  an  income  tax  return  that  1  asked  for  that 
was  made  by  someone  for  Mrs.  Taltavull  after  her  death 
from  January  1  to  May  It),  1935.  Did  you  produce  a  copy? 
A.  What  date? 

Q.  From  January  1  to  May  19, 1935.  A.  I  had  notli- 
31S  ing  to  do  with  the  income  tax  previous  to  the  death 
of  Mrs.  Taltavull. 

Q.  Maybe  you  did  not  understand  my  question.  I  said 
there  must  have  been  an  income  tax  return  made  for  Mrs. 
Taltavull  for  the  year  1935,  from  January  to  her  death. 

Page  5 

A.  Yes;  1  understood  so. 

Q.  Did  you  make  that  ?  A.  Xo;  1  did  not. 

(L).  Who  did  make  it  ?  A.  I  couldn't  say. 

Q.  Do  you  know  whether  one  was  made?  A.  I  couldn’t 
sav. 

(t).  Did  you  pay  a  tax  for  her  estate  for  the  first  five 
months  of  1935?  A.  1  did  not. 

Q.  What  did  you  say  ?  A.  I  did  not. 

# 
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Q.  You  don’t  know  anything  about  the  income  of  Mrs. 
Taltavull  from  January  1  to  May  19,  1935?  A.  Xo. 

Q.  You  have  never  examined  the  books  for  that  pur¬ 
pose?  A.  Xo. 

Q.  Did  vou  ever  make  an  examination  of  the  books?  A. 
Yes,  sir. 

Q.  When?  A.  After  T  was  appointed  administrator. 

Q.  About  when  was  that?  A.  1  was  appointed  admin¬ 
istrator  in  June. 


319  Q.  Of  1933?  A.  Yes,  sir. 

Q.  Ami  when  did  you  examine  the  books?  A. 
Very  shortly  after.  I  would  say  ton  days  after  the  appoint¬ 
ment  of  myself  as  administrator. 

Q.  Did  you  examine  them  personally,  or  did  you  have 

vour  counsel  with  vou?  A.  Mv  examination  was  with  Mr. 
•  •  • 

Collins,  who  had  conducted  the  business.  We  got  our  in¬ 
formation  from  Mr.  Collins,  from  the  books — I  did,  rather, 
that  I  turned  over  to  Mr.  Sullivan. 

Q.  Vou  don't  know  anything  about  an  income  tax  return, 
tlieh,  that  was  made  for  the  estate  of  Mrs.  Fllen  Taltavull. 
A.  For  what  year? 

Q.  From  January  1  to  May  lb,  1933,  the  date  of  her 
death.  A.  1  do  not. 
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Q.  That  appears  to  be  a  copy  of  the  return  (handing 
a  paper  to  witness)  that  was  made  from  January  1,  1935, 
to  May  19,  1935.  Did  you  sign  that  ?  A.  That,  I  think,  was 
Francis  J.  Collins. 

Q.  Did  you  direct  him  to  make  this?  A.  Xo,  sir. 

Q.  Do  you  know  anything  about  it  ?  A.  Xo,  sir. 

Q.  Did  you  try  to  lind  out  anything  about  it?  A.  Xo, 

sir;  I  had  nothing  to  do  with  that  period. 

* 

Q.  Vou  didn't  go  over  the  books  to  see  whether  it  was 
correct,  did  you?  A.  Xo;  I  did  not. 

Q.  Vou  swore  in  that  petition  that  it  was  the  income  from 
the  business.  A.  That  was  sworn  to. 
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Xow,  Mr.  Burke,  coming  down  to  March  13,  1936,  you 
filbd  an  income  tax  return.  This  is  a  certified  copy  of  that 


(exhibiting  paper  to  the  witness).  Is  that  your  signature 
at  the  bottom ?  A.  Yes;  that  is. 

Mr.  Wellford.  I  wish  to  offer  this  in  evidence,  if  your 
Honor  please.  It  is  a  certified  copy  of  the  income  tax  re¬ 
turn  under  the  Act  of  Congress  permitting  it  to  be  intro¬ 
duced  in  evidence. 

Mr.  Sullivan.  What  period  is  that? 

Mr.  Wellford.  It  is  Ellen  T.  Taltavull,  deceased,  3619 
Fourteenth  Street,  signed  by  Joseph  P.  Burke,  Admin¬ 
istrator,  on  the  13th  day  of  March,  1936. 

Mr.  Sullivan.  Xo  objection. 
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(Income  tax  return  referred  to  was  marked  Exhibit  9, 
and  the  same  was  received  in  evidence.) 

Q.  Xow,  Mr.  Burke,  that  exhibit  that  I  have  just  offered 
was  made  by  you  on  the  13th  day  of  March,  1936,  as  ad¬ 
ministrator  of  the  estate  of  Ellen  T.  Taltavull?  A.  YTes, 
sir. 

Q.  I  hand  you  another  return  from  May  19  to  December 
31,  which  is  entitled  “Estate  of  Ellen  T.  Taltavull,  De¬ 
ceased,"  and  was  made  simultaneously  with  the  other  one, 
the  13th  day  of  March,  1936,  and  ask  you  if  that  is  your 
signature  there  (indicating)  as  administrator.  A.  That  is. 

Q.  Xow,  Mr.  Burke,  both  of  those  returns  were  made  at 
the  same  time,  that  one  (indicating)  and  this  one  (indicat¬ 
ing)  ? 
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A.  Are  they  covering  the  same  period? 

Q.  This  one  (indicating)  covers  receipts  by  you 
.321  from  May  19  to  December  31.  A.  Yes. 

Q.  And  this  one  (indicating)  you  show  that  you 
have  collected  $4,257.99  from  the  business,  doesn’t  it?  A. 
$4,257.99,  that  is  right. 


Mr.  Wellford.  I  offer  that  in  evidence. 

Mr.  Sullivan.  Xo  objection. 

(income  tax  return  last  referred  to  was  marked  Ex¬ 
hibit  10,  and  the  same  was  received  in  evidence.) 
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Q.  As  a  matter  of  fact,  Mr.  Burke,  your  sister  took  over 
this  business.  A.  She  did. 

Q.  Did  she  know  anything  about  the  undertaking  busi¬ 
ness  l  A.  Xo;  she  did  not,  but  she  had  someone  there  that 
does  know  something  about  the  business. 


Q.  Is  it  not  a  fact  that  you  and  Mrs.  Gralie  and  Mr.  Col- 
lius  and  Mr.  Sullivan  held  a  meeting  a  very  few  days  after 
the  death  of  Mrs.  Taltavull  and  agreed  that  Mrs.  Gray 
would  take  the  business  and  run  it ! 
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A.  I  don't  recall  it. 

Q.  You  don't  recall  the  meeting.'  A.  1  recall  the  meet¬ 
ing,  but  I  don't  recall  the  substance  of  the  meeting  as  you 
state  it. 

Q.  Do  you  recall  those  persons  being  present .’  A.  1  don't 
recall  Mr.  Collins  being  present,  if  my  memory  serves  me 
correctly.  I  called  in  Mr.  Sullivan  immediately  upon  the 
death  of  Mrs.  Taltavull  to  find  out  the  legal  procedure  nec¬ 
essary  for  the  conduct  of  the  business.  I  naturally  didn’t 
want  the  business.  I  am.  as  I  stated,  I  am  in  business  my¬ 
self.  Realizing  that  tin*  closing  of  the  door  of  the  business, 
and  especially  an  undertaking  business,  for  five  minutes, 
perhaps,  would  have  been  the  future  failure  of  the 
322  Taltavull  Funeral  Home.  People  die  without  notice. 

And  I  asked  Mr.  Sullivan — consulted  with  Mr.  Sulli¬ 
van  as  to  the  proper  steps  to  take.  Mr.  Sullivan  advised  me 
to  carry  on  the  business  until  such  time  as  the  court  or¬ 
dered  otherwise. 
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Q.  Did  you  do  that!  A.  Vos ;  I  did.  I  told  Mrs.  Gralie 
to  continue  to  operate  the  business. 

Q.  She  was  operating  it  for  you,  then !  A.  Xo;  she  wasn't 

operating  it  for  me. 

# 

Q.  You  told  Mrs.  Gralie —  A.  I  told  Mrs.  Gralie  to  carry 
on  the  business  until  the  court  should  order  us  to  do  other¬ 
wise;  until  the  court  should  determine  the  procedure. 
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Q.  Then  she  took  over  the  business,  didn't  she.'  A.  She 
took  over  the  business  from  that  time  on. 

Q.  A  month  later  you  and  your  sister,  Mrs.  Gralie,  who 
was  conducting  the  business,  petitioned  the  court  for  let¬ 
ters  of  administration  on  the  estate  of  Mrs.  Taltavull,  both 
of  you  signing  it,  your  counsel,  Mr.  Sullivan,  praying  for 
letters  of  administration  to  be  granted  to  you;  that  is 
correct,  is  it  not  !  A.  Yes. 

Q.  And  in  that  petition  you  did  not  have  knowledge  as 
to  whether  this  business  was  of  any  value,  or  not!  A.  I 
didn’t  have  it  at  that  particular  moment. 

Q.  That  was  a  month  later,  after  the  death.  A.  Yes. 

Q.  You  didn't  have  it,  then.  A.  1  didn't  have  it  at  the 
time  I  was  appointed  administrator. 

Q.  But  at  that  time  Mrs.  Gralie  was  conducting  it  for  you, 
vou  sav?  A.  Xot  for  me. 

Q.  How  was  she  conducting  it!  A.  She  was  just 
323  carrying  it  on  in  the  interval  between  the  time  the 
procedure  was  going  on.  Somebody  had  to  keep 
it  open. 
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Q.  The  business,  you  say,  had  to  be  kept  open!  A.  Yes, 
sir. 

Q.  Why  ?  A.  For  the  future. 

Q.  It  had  a  future,  didn’t  it!  A.  Kvery  business  has  a 
future. 
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Q.  You  liled  a  petition  on  December  30,  1033,  six  months 
after  you  were  appointed,  asking  the  court  to  permit  you 
to  sell  to  your  sister  the  assets  of  the  undertaking  busi¬ 
ness  as  appraised  by  the  court  appraisers,  did  you  not ?  A. 
I  did. 

♦ 
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Q.  Mr.  Burke,  I  requested  that  you  bring  a  copy  of  the 

income  tax  return  made  bv  vou  as  administrator  of  the 

•  • 

estate  of  Kllen  T.  Taltavull  from  .January  1  to  Mav  19, 
1935.  Did  you  produce  that?  A.  Yes,  sir  (handing  paper 
to  Mr.  Wellford). 

Q.  This  is  the  return  that  is  made  by  you  on  the  13th  day 
of  March,  1936,  for  the  estate  of  Kllen  T.  Taltavull,  is  it 
not ?  A.  It  is. 

Mr.  Wellford.  I  would  like  to  offer  this  in  evidence,  if 
your  Honor  please. 

Mr.  Sullivan.  No  objection. 


(Certified  photostatic  copy  of  income  tax  return  for  the 
estate  of  Kllen  T.  Taltavull,  from  .January  1  to  May  19, 
1935,  was  received  in  evidence,  and  marked  “Guardian  ad 
litem  Exhibit  1.”) 


By  Mr.  Wellford: 

Q.  Mr.  Burke,  when  did  you  make  this  return?  When 
did  you  go  over  these  figures — not  the  date  you 
324  swore  to  it,  but  when  did  you  make  it  out  ?  A.  I 
don't  remember  the  exact  date  when  1  got  the  in¬ 
formation  together.  I  don't  remember  that. 


* 


Page  103 

Q.  You  take  a  credit  for  that  $33.22  in  your  account.  Now, 
did  you  file  a  return  with  the  Collector  of  Internal  Revenue, 


other  than  this  one  here  (indicating).'  A.  1  have  tiled  a 
return  with  the  income  tax  collector  for  the  Taltavull  Fun¬ 
eral  Home  from  January  1,  1935A  to  May  It),  1933. 

Q.  Yes;  that  is  this  one,  which  is  marked  “(Juardian  ad 
litem ’s  Exhibit  No.  I,”  in  which  it  shows  on  its  face  that 
no  tax  was  paid.  Fan  you  explain,  in  the  face  of  that, 
what  this  $33.22  is.'  A.  This  return  here  shows,  on  the  top, 
the  information  and  the  assistance  and  the  data  necessary 
to  make  this  return  was  furnished  by  Francis  J.  Collins, 
the  manager  of  this  establishment;  the  man  who  operated 
this  establishment;  the  man  who  kept  the  books  of  this  es¬ 
tablishment;  and  the  man  through  whom  I  got  the  informa¬ 
tion.  If  he  wasn't  the  right  party  to  get  the  information 
from,  where  could  1  have  gotten  it !  And  I  say  the  informa¬ 
tion  on  this  return,  as  furnished  by  Mi-.  Collins,  is  true.  I 
accepted  it  as  the  truth,  and  according  to  my  best  belief 
and  knowledge,  I  made  this  return  for  the  estate  as  a  true 
and  correct  return  for  the  period  stated  at  the  top. 

Q.  I  understood  your  answer  to  my  former  question,  Mr. 

Burke,  in  regard  to  the  time  this  tax  return  was  made  out, 

that  vou  went  over  the  books  with  Mr.  Collins. 

* 
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A.  Mr.  Collins  furnished  me  that  information,  in  my  pres¬ 
ence,  and  I  looked  the  information  over,  which  would  be 
natural,  and  assumed  that  it  was  given  to  me  as  correct,  and 

I  believe  it  correct.  Everv  item  there  was  furnished  bv 

•  • 

the  manager  who  operated  this  establishment. 

325  Q.  This  return  shows,  Mr.  Burke,  over  on  the 
second  page,  that  there  was  $11,2S2.30  as  the  gross 
receipts  from  the  business,  and  that  the  net  profit  was 
$938.86.  Now,  you  show  by  this  account  that  you  received 
$4,838.85  for  the  Taltavull  establishment,  that  is  not  in¬ 
cluded  in  this  return,  is  it?  A.  This  $4,838.85,  that  you  say 
I  received  for  the  Taltavull  establishment,  is  over  a  period 
that  will  not  show  in  that  return,  because  of  the  fact  that 
some  of  those  receipts  could  have  been  received  in  1936,  and 


not  having;  received  the  receipts  from  those  funeral  obliga¬ 
tions  during  the  year  1933,  it  would  be  impossible  for  me 
to  include  them  in  the  1933  return. 
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Q.  You  didn't  seem  to  get  my  question.  You  made  this 

return — this  income  tax  return  in  March  of  193(5.  We  have 

just  shown  that  you  had  in  your  possession  much  more  than 

$938.86  belonging  to  the  estate  of  Fdlen  T.  Taltavull,  for 

which  you  charged  yourself  with:  is  that  not  correct?  A. 

Do  vou  claim  that  I  had  more  than  nine  hundred  and  some 
* 

dollars  in  my  hands  from  March  1(5,  1936? 


O.  Xow,  Mr.  Burke,  have  vou  in  vour  book  there,  do  vou 
have  an  item  showing  the  payment  to  the  (’ollector  of  In¬ 
ternal  Revenue,  income  tax  for  the  year  1933,  a  disburse¬ 
ment  of  $33.22  ? 
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A.  What  date  is  that  ? 

Q.  That  does  not  have  a  date  here  at  all.  It  is  for  the 
year  1933,  The  ('ollector  of  Internal  Revenue.  A.  That 
would  be  sent  to  him  in  March,  1936. 

Q.  Well,  I  don't  know.  Maybe  it  was  paid  in  install¬ 
ments.  A.  March  14.  193(5,  (’ollector  of  Internal  Revenue, 
$23.77 ;  on  March  21,  193(5,  made  out  to  the  (’ollector  of  In¬ 
ternal  Revenue,  $7.45.  That  was  an  extra  payment. 
326  Q.  That  makes  a  total  of  $33.22,  as  you  claim 
credit  for  in  your  account?  A.  Yes. 

Q.  What  was  that  paid  for?  A.  That  was  a  tax  on  the 
income,  forwarded  to  the  Internal  Revenue. 

Q.  Then  you  made  another  return,  besides  this  one?  A. 
Sure,  I  made  another  return. 

Q.  Have  you  a  copy  of  that  with  you  ?  A.  I  made  a  re¬ 
turn  on  the  cash  receipts. 


Q.  You  made  another  return  as  administrator  of  the  es¬ 
tate  of  Ellen  T.  Taltavull ?  A.  That  is  the  one  return  1 
made  from  May  19th,  1935,  to  December,  1935.  And  then 
I  made  another  return  from  January,  1936,  to  December 
1936,  as  administrator,  on  the  cash  receipts  and  disburse¬ 
ments  received  from  the  funeral  home. 

Q.  Well,  did  you  make  any  other  return  as  administrator 
from  May  19  to  December  31,  1935?  A.  1  did  not. 

Page  119 
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Q.  Well,  according  to  your  book,  there  was  a  return  made 
by  you  for  the  year  from  May  19,  1935,  to  December  31, 
1935,  on  the  estate  of  Ellen  T.  Taltavull?  A.  Yes.  That 
is  a  copy  that  you  have  there. 

Q.  Xo,  sir;  this  1  have  here  is  from  January  1st  to  May 
19th.  A.  I  made  a  return  on  the  estate  from  January  1st, 
1935,  to  May  19th,  1935. 

Q.  Well,  didn't  you  make  one  from  May  19th  to  Decem¬ 
ber  31,  1935?  A.  1  made  a  return  on  the  estate  from  the 
death  of  Mrs.  Taltavull  to  the  beginning  of  the  year. 
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Q.  To  the  beginning  of  the  next  year?  A.  To  the 
327  beginning  of  the  preceding  year.  In  other  words, 
from  January,  1935,  to  May  19,  1935. 

Q.  Yes;  that  is  one.  A.  Yes. 

# 

Q.  And  on  March  21,  1936,  you  paid  $7.45.  That  is  what 

vou  mean  in  vour  account  where  vou  claim  credit  for 
•  •  • 

$33.22.  The  sum  of  those  two  figures  that  1  have  just  read 
amount  to  $33.22,  and  that  is  for  the  year  1935.  Can  you 
refresh  your  recollection,  Mr.  Burke?  Did  you  not  make 
out  two  income  tax  returns  in  March,  1936,  one  under  the 
name  of  Ellen  T.  Taltavull,  deceased,  that  you  had  Mr. 
Collins  assist  you  with;  and  the  other  made  ns  adminis¬ 
trator  of  the  estate  of  Ellen  T.  Taltavull? 


28 
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A:  That  return  was  furnished  by  Mr.  Collins. 

<^).  Yes.  A.  And  that  runs  from  a  period  of  January  1st, 

11)35,  to  May  19,  1935.' 

Q.  Yes.  A.  Well,  then,  as  administrator,  I  would  auto¬ 
matically  make  out  another  return  based  on  cash  receipts 
from  May  19,  1935,  to  December  31,  1935,  on  which  I  paid 
this  tax. 

Yes.  Well,  then,  you  made  out  two?  A.  l’es. 

Q.  Now,  Mr.  Burke,  do  you  have  a  copy  of  that  other 
return?  A.  I  haven’t  a  copy. 

(<>.  Did  you  order  a  copy  from  the  Collector  of  Internal 
Revenue?  A.  No;  because  you  asked  me  for  that  (indicat¬ 
ing). 

Q.  Yes;  that  is  true.  Well,  will  you  produce,  at  the  next 
hearing  here,  a  copy  of  the  other  return,  from  May  19th 
to  December  31st,  bv  vou  as  administrator?  A.  Yes. 

Q.  Mr.  Sullivan.  A  carbon  copy  will  serve  you 
328  as  well  as  a  certified  copy,  and  it  will  cost  several 
dollars  to  get  a  certified  copy. 

Mr.  Wellford.  I  would  like  to  have  the  certified  copy. 

Mr.  Sullivan.  If  we  give  you  an  actual  carbon  copy,  that 
is  all  I  am  willing  to  say  I  will  do. 

Mr.  Wellford.  Very  well,  Mr.  Sullivan,  will  you  produce 
here,  then,  at  the  next  hearing,  a  carbon  copy  of  the  in¬ 
come  tax  return  that  was  filed  by  your  client  from  May 
19th,  1935,  to  December  31,  1935,  for  the  estate  of  Ellen 
T.  Taltavull  ? 

Mr.  Sullivan.  We  will,  sir. 

By  Mr.  Wellford; 

Q.  Now,  Mr.  Burke,  in  the  return  that  you  made  as  ad¬ 
ministrator,  was  this  $4,838.85  included  in  that  as  income 
from  the  Taltavull  estate — from  the  business,  I  mean?  A. 
Everything  I  received  during  that  period  will  show  on  my 
income  tax  return. 


Q.  The  reason  I  asked  you  that  question,  Mr.  Burke,  is 
because  in  the  record  you  have  sworn,  in  the  petition  to 
the  Court,  that  this  business  was  a  losing  concern  because 
of  the  fact  that  it  only  had  an  income  of  $938.86  from  Jan¬ 
uary  1st  to  Mav  19th.  Are  vou  willing  to  sav  that  this 
is  incorrect  now,  or  do  you —  A.  Xo;  1  say  it  is  correct. 

Q.  Vou  say  that  that  is  all —  A.  That  return  tiled  by  Mr. 
Collins — 

Q.  Xo;  tiled  by  you.  A.  Or,  filed  by  me,  on  the  informa¬ 
tion  furnished  by  Mr.  Collins,  the  manager  or  director,  and 
the  keeper  of  the  records,  is  true,  to  the  test  of  my  knowl¬ 
edge  and  belief. 
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Q.  But  you  went  over  those  figures  to  make  sure 
329  this  was  correct  before  vou  stated  it  so  !  A.  1  went 


over  them  as  the  records  were  shown  to  me  by  Mr. 
Collins,  and  1  believe  the  records  to  be  correct  as  they 
were  shown. 


Q.  Well,  these  figures  cannot  be  mistaken.  You  can't  be 
right  in  both  places,  as  I  see  it.  In  your  income  tax  return 
you  show  a  net  profit  of  $938,  and  in  another  you  show 
more  than  that.  A.  The  income  tax  will  give  you  the  in¬ 
formation. 


Q.  But  I  am  taking  your  account  for  what  you  received 
between  January  1st  and  May  19th.  Xow  you  admit  that 
vou  received  that  much,  and  vou  admit  that  vou  received 
that  much,  and  vet  vou  sav  in  vour  return  vou  had  a  net 
of  $900  plus.  A.  Well,  that  return  is  from  January  1st, 
1935,  to  May  19th,  1935. 

Q.  On  what  ?  A.  On  the  business  done  by  Mrs.  Taltavull. 

Q.  You  received  this  sum  of  money,  though,  as  for  busi¬ 
ness  that  was  done  between  that  time,  did  you  not?  A.  1 


received  this  money  after  the  death  of  Mrs.  Taltavull. 
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Q.  Well,  these  figures  that  I  just  gave  you,  you  could 
take  your  pencil  and  see  in  a  minute  if  the  subtraction  is 
correct.  You  received  $4,838.85  from  funerals,  according 
to  this  account,  and  we  just  checked  it  up.  You  paid  out 
$2,630.45  for  expenses  that  were  due  against  the  funeral 
home.  Subtracting  one  from  the  other,  leaves  $2,208.40. 
That  was  profit  to  the  Taltavull  estate,  wasn’t  it? 

Page  127 

A.  Less  other  deductions. 

QJ  What  other  deductions?  So  far  as  the  business  is 
concerned?  A.  So  far  as  business  was  concerned,  that  was 
a  profit. 


Q.  1  am  only  talking  about  income  that  came  to 
330  you  from  the  business,  and  what  you  paid  out  of  the 
business;  that  laves  $2,208.40;  and  that  is  in  addi¬ 
tion'  to  the  $938.86  that  was  made  on  the  return  that  Mr. 
Collins  furnished;  is  that  correct?  A.  If  you  had  my  tax 
return,  you  could  see  exactly  my  report.  I  can’t  remember 
tin*  figures.  You  have  them  all  down  on  paper.  My  mem¬ 
ory  won’t  serve  me  to  that  extent. 

Q.  Understand,  Mr.  Burke,  I  am  not  trying  to  trap  you  or 
trick  you.  I  know  that  you  made  a  return  as  executor,  and 
you  included,  did  you,  anything  that  you  received  from 
any  source?  A.  Yes;  and  I  want  to  give  you  a  correct  an¬ 
swer,  but  it  is  impossible  for  me  to  do  it. 

Q.  I  was  confining  my  question  to  this  sum  that  you  re¬ 
ceived  from  funerals,  as  shown  by  this  account,  and  you 
have  it  set  out  in  different  places.  One  is  $4,838.85;  and 
the  other  is  $938.86.  All  of  those  relate  to  some  other  mat¬ 
ter —  A.  Yes. 

Q.  Xow,  even  betwen  those  two  sums  is  a  profit  that  you 
had  from  tin*  business  as  executor,  is  it  not? 
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A.  If  the  expenses  are  deducted,  it  would  naturally  be. 

Then  they  had  nothing  to  do  with  the  $1)38.86  which 
was  in  the  return  which  Mr.  Collins  made  out  as  book¬ 
keeper,  and  you  signed'  A.  No. 

Q.  Those  two  sums — wouldn't  you  say  that  that  was  the 
total  net  income  from  that  business  from  .January  1st  to 
May  19th?  A.  That  was  a  part  of  the  business. 

Q.  Xow,  after  you  had  paid  out  that  $2,630.45  for  mer¬ 
chandise,  which  were  debts  due  by  the  decedent  in  the 
business,  you  had  left  as  stock  and  lixtures  certain  assets 
valued  at  $1,851.95;  that  is  correct,  isn't  it,  according 
331  to  this  account  of  yours?  A.  $1,851,  stock  and  fix¬ 
tures. 

Q.  Well  now,  that  was  to  be  added  onto  this,  because  you 
have  already  paid  for  it,  and  you  have  it,  is  that  not-  right? 
A.  The  estate  paid  for  it. 

Q.  Yes;  and  the  estate  has  it.  A.  The  estate  still  has  it. 

♦ 
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* 

Q.  Xow,  Mr.  Burke,  at  this  meeting  shortly  after  the  death 
of  Mrs.  Taltavull,  there  was  present  you,  Mrs.  Gralie,  your 
sister,  Mr.  Collins,  and  you  Counsel,  Mr.  Sullivan;  isn't 
that  correct?  A.  At  the  meeting,  so  far  as  my  memory 
serves  me,  I  was  at  the  meeting;  Mrs.  Gralie  and  Mr.  Sul¬ 
livan.  1  don't  remember  Mr.  Collins  being  at  the  meeting. 

Q.  And  how  long  was  that  after  the  death?  A.  Oh,  I 
don't  know  exactly.  I  imagine  1  was  interested  to  the  ex¬ 
tent  to  find  out  immediately  just  how  my  sister's  business 
was  to  continue,  and  1  imagine  1  called  Mr.  Sullivan  with¬ 
out  much  loss  of  time.  I  had  other  work  to  do. 

Q.  Did  you  go  over  the  business  then  to  find  out  whether 
it  was  a  going  concern,  or  not  ?  A.  Xo;  T  did  not.  1  called 
Mr.  Sullivan  at  that  time  just  to  find  out  what  the  status 
of  the  business  was. 


Q.  What  did  lie  tell  you!  A.  He  told  me  that  in  the  in¬ 
terval,  that  the  business  should  continue  the  same  as  if  no 
death  had  occurred;  the  business  should  be  kept  open.  And 
1  so  informed  Mrs.  Grahe,  who  was  then  at  the  Taltavull 

i 

Funeral  Home,  and  was  the  owner  of  the  real  estate,  and 
she  was  there  taking  care  of  the  minor  children,  to  take 
care  of  a  continuing  business. 
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332  Q.  You  told  her  to  continue  the  business?  A.  On 
the  advice  of  my  counsel. 

Testimony  before  Auditor  March  29,  1938 — Volume  4 

Page  169 
* 

Q.  Now,  1  hand  you  a  copy  of  the  income  tax  return  that 
was  made  by  you,  and  with  no  assistance  from  anyone,  ac¬ 
cording  to  vour  sworn  statement,  and  ask  vou  if  vou  can 
identify  your  signature  on  that  (handing  paper  to  the 
witness).  A.  That  is  mv  signature. 

Page  170 
* 

Q.  Mr.  Burke,  I  will  ask  you  if  this  is  a  photostatic  copy 
of  the  income  tax  return  made  bv  vou  for  the  estate  of 

m  * 

Ellen  T.  Taltavull  from  May  19,  1933.  A.  This  is  an  in¬ 
come  tax  return  made  by  me  as  administrator  based  on  the 
cash  receipts  and  disbursements  from  funds  of  the  estate 
of  Ellen  T.  Taltavull. 

Q.  I  notice  on  this  return  that  no  one  assisted  you  in 
making  it.  A.  Yes,  sir. 
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Q.  Did  you  have  them  entered  in  the  books  of  the  busi¬ 
ness?  A.  No;  I  kept  a  separate  memorandum  of  receipts 
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and  disbursements,  an  account  for  my  own  use.  I  was  not 
connected  with  this  business  after  the  death  of  Mrs. 
Taltavull. 

Q.  You  told  your  sister  to  take  it  over,  didn't  you?  A. 
I  told  my  sister  to  take  it  over? 

Q.  Yes.  A.  I  told  my  sister  to  continue  it. 

Q.  Did  you  think  that  it  belonged  to  her?  A.  Did  1  think 
the  business  belonged  to  Mrs.  Gralie? 

# 
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# 

Q.  When  you  turned  the  business  over  to  Mrs.  Gralie,  did 
it  belong  to  her?  A.  I  didn't  turn  the  busines  over  to  Mrs. 
Grahe.  I  asked  Mrs.  Gralie  to  continue  the  business  until 
such  time  as  there  was  a  showing,  or  until  such 
333  time  as  we  made  a  decision — that  a  showing  was 
made  and  a  court  order  whether  it  was  a  prolitable 
business.  1  told  her  to  continue  it,  and  that  time  has  never 
come. 

Q.  Never  reached  a  decision  as  to  whether  it  was  a  profit¬ 
able  business?  A.  I  don't  know  anything  about  the  busi¬ 
ness.  I  have  not  run  any  business. 

Page  173 

Q.  The  first  return,  the  books  showed  all  of  them  entered 
up  to  May  11),  every  one  of  them  is  entered,  and  you  made 
that  return  (indicating),  at  the  same  time  you  made  this 
one  (indicating).  A.  Well,  this  return  (indicating)  would 
naturally  show  any  bills  paid  up  to  the  19th.  Mrs.  Talta¬ 
vull  run  her  own  business  up  to  the  time  of  her  death. 
That  account  shows  from  May  19  up  to  December  31,  1935. 
That  is  based  on  actual  receipts  and  disbursements  after 
the  death  of  Mrs.  Taltavull. 
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Q.  Now,  Mr.  Burke,  will  you  take  these  two  returns  and 
tell  me  from  your  returns  what  the  net  income  of  that  busi¬ 
ness  was  from  January  1,  1935,  to  May  19.  A.  From  Jan¬ 
uary  1,  1935  to  May  19,  1935,  the  net  income? 

# 

Q.  My  question  was  to  tell  me  what  the  net  income  from 
this  business  was  from  January  1  to  May  19.  A.  Accord¬ 
ing  to  the  form,  if  you  are  going  to  exclude  the  exemptions, 
it  is  the  figure  1  gave  in  answer  to  Question  21. 

Q.  The  exemptions  haven’t  anything  to  do  with  the  net 
income  of  this  business  so  far  as  this  Auditor  is  concerned; 
the  exemptions  have  only  to  do  with  what  the  Government 
sees  fit  to  give  you.  I  asked  you  to  give,  me  the  net  income 
from  those  two  returns  that  you  have.  A.  Well,  on  Ques¬ 
tion  21,  on  the  return  for  the  calendar  year  January  1, 
1935  to  May  19,  1935,  that  shows  a  net  income  of  $961.36. 
This  return  (indicating)  is  not  a  business  return.  This  is 
the  administrator's  return  based  on  cash  receipts  and  dis¬ 
bursements,  May  19,  1935  to  December  31,  1935, 
334  and  that  showed  a  net  income  of — 

Page  176 

* 

Q.  Mr.  Burke,  isn’t  it  a  fact  that  the  net  income,  as  shown 
by  this  return  is  $1,847.50  from  that  business?  A.  Yes; 
that  is  collections  from  the  business  from  January  1,  1935, 
to  May  19,  1935. 

Q.  That  was  income  from  the  business?  A.  That  was  col¬ 
lections  from  the  business. 

Q.  And  you  get  that  figure  after  you  deduct  $S65.S2  as 
depreciation  on  the  automobiles  and  fixtures,  don’t  you? 
A.  Yes. 

# 
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(J.  According  to  your  figures,  then,  the  net  income  was 
$  1 ,84 1 .50 ?  A.  \  cs. 

(*).  And  that  should  be  added  to  the  $961  and  some  cents  ? 
A.  Yes. 

Page  178 
# 

<J.  So  your  contention  is  that  the  net  income,  according  to 
your  return,  is  $961 — what  is  that!  1  can’t  read  it.  A. 
$961.36. 

Q.  And  $1,847.50.  That  is  what  you  claim  the  total  net 
income  was  from  the  business!  A.  The  income  from  the 
business;  yes. 

Q.  From  January  1  to  May  19 !  A.  That  is  it. 

Q.  What  is  your  answer!  A.  I  said  that  was  it.  That  is 
the  receipts,  a  total  from  the  business,  as  I  stated  in  the 
two  returns. 

• 

Testimony  of  Burke  before  Auditor,  May  6, 1938 — Volume  9 
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* 

Q.  When  did  you  make  your  examination  as  to  the 
335  business?  A.  Just  immediately  after  I  was  appointed 
administrator. 

Q.  During  the  month  of  June?  A.  During  the  month  of 
June. 

Q.  And  what  was  the  nature  of  that  examination? 
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A.  Well,  1  examined  the  books,  went  over  the  books  with 
Mr.  Collins,  to  ascertain  the  receipts,  the  income  from  the 
business,  and  the  debts,  and  then  I  examined  the  income 


36 


tax  return  for  Mrs.  Taltavull,  the  previous  one  that  she 
made  on  the  death  of  her  husband;  and  I  also  went  into  the 
possibilities  of  the  monthly  expenses  that  would  be  in¬ 
curred  to  continue  the  business,  the  other  general  overhead 
that  would  necessarily  be  made  in  order  to  continue  the 
business,  and  upon  that  examination  I  concluded  that  a 
showing  was  not  sufficient  for  me  to  operate  as  admin- 
ist  rat  or. 

Q.  Did  you  take  the  funeral  book  and  go  over  the  total 
receipts  from  January  1  to  May  1 D  to  see  how  much  was 
due  the  business  at  that  time.'  A.  Yes;  1  knew  about  the 
amount  that  was  due  the  business  that  was  still  owing. 

Q.  And  you  knew  that  the  net  profit  for  the  business  had 
been  over  $5,000  for  that  time,  didn’t  you?  A.  No;  I  didn’t 
— not  at  that  time. 

Q.  Well,  didn't  you  go  over  the  books —  A.  When  I  went 
over  the  books  with  Mi-.  ('oHins  after  the  death  of  Mrs. 
Taltavull  and  ascertained  the  amount,  the  approximate 
amount  of  profit  that  had  been  made  up  to  that  time,  and 
including  her  entire  business, — 

Q.  And  what  was  that;  do  you  know?  A.  I  don't  remem¬ 
ber  the  exact  figure;  something  around  four  or  five  thou¬ 
sand  dollars. 

Q.  It  was  around  four  or  five  thousand  dollars,  wasn’t  it? 
A.  I  think  so. 

336  Page  439 

Q.  Mr.  Burke,  in  the  petition  filed  in  this  case  on  July 
27,  1937,  signed  bv  you,  you  stated  to  the  Court  under  oath 
that  the  net  income  “from  said  undertaking  business  for 
the  period  from  January  1,  1935,  to  May  19,  1935,  amounted 
to  $938.86." 

Now,  how  do  you  reconcile  that  with  your  testimony  that 
you  knew  the  income  was  around  $5,000,  in  June  of  1935? 
A.  Well,  the  income  that  I  referred  to  was  book  income — 
had  not  been  collected. 


37 


Q.  Did  you  have  any  reason  to  believe  that  it  would  not 
be  collected  ?  A.  Well,  what  1  testified  to  was  the  book 
record  of  the  income  that  was  to  be  collected. 

(,).  Did  you  read  this  before  you  signed  it !  A.  Yes,  sir. 

Testimony  of  Burke  before  Court — February  20,  1939 — 

Volume  1 

•  •  i 

331  Page  31 

* 

Q.  Xow,  Mr.  Burke,  going  into  193(5 — in  January  of  1936 
— did  you  at  any  time  inquire  of  Mrs.  Grahe  as  to  whether 
or  not  this  was  a  valuable  concern,  or  whether  it  was  mak¬ 
ing  any  profit?  A.  Xo,  sir;  T  did  not. 

Q.  Xever  paid  any  attention  to  it?  A.  Xo,  sir. 

Q.  You  considered  you  had  nothing  to  do  with  this  busi¬ 
ness  after  the  death  of  Mrs.  Taltavull,  did  you,  as  admin¬ 
istrator?  A.  Xo;  a  month  after  1  was  appointed  admin¬ 
istrator  and  the  showing  was  made,  that  the  showing  was 
not  sufficient  to  apply  to  the  court,  then  I  let  the  business 
remain  as  it  had  remained,  and  continued — 

Q.  (Interposing)  You  refer  to  the  books  and  records 
there?  A.  (Continuing) — to  continue  until  the  court  au¬ 
thorized  it. 

*  ♦  • 

(The  following  portion  down  to  the  next  asterisks  should 
be  read  after  the  words  “Yes,  that  is,’*  on  page  159  of  ap¬ 
pellant’s  appendix.) 

352  Mr.  Wellford.  I  wish  to  offer  this  in  evidence,  if 
your  Honor  please.  It  is  a  certified  copy  of  the  income  tax 
return  under  the  Act  of  Congress  permitting  it  to  be  intro¬ 
duced  in  evidence. 

Mr.  Sullivan.  What  period  is  that? 

Mr.  Wellford.  It  is  Ellen  T.  Taltavull,  deceased,  3619 
Fourteenth  Street,  signed  by  Joseph  P.  Burke,  Adminis¬ 
trator,  on  the  13th  day  of  March,  1936. 

Mr.  Sullivan.  Xo  objection. 
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(Income  tax  return  referred  to  was  marked  Exhibit  0, 
and  the  same  was  received  in  evidence.) 

•  *  * 

(The  following:  testimony  omitted  from  appellant's  ap¬ 
pendix  without  asterisks  should  be  read  after  line  5,  p.  160, 
appellant's  appendix,  down  to  black  line  on  page - .) 

353  Mr.  Wellford.  I  offer  that  in  evidence. 

Mr.  Sullivan.  Xo  objection. 

(Income  tax  return  last  referred  to  was  marked  Exhibit 
10,  and  the  same  was  received  in  evidence.) 

• 
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« 

By  Mr.  Wellford. 

Q.  Now,  Mr.  Burke,  the  tiling  of  these  two  income  tax 
returns,  you  admit  that  you  had  in  your  possession  more 
money  than  you  stated  in  your  petition  of  July,  1037;  that 
is  correct,  isn't  it?  A.  July,  1037? 

Q.  Yes.  A.  Yes;  I  had  more  money  collected  in  the  busi¬ 
ness  in  1035. 

• 
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Q.  But  when  you  tiled  your  petition,  in  July,  you  had 
collected  about  $4,000  more?  A.  Yes;  the  money  had  come 
in.  I  don't  denv  it. 

# 

Q.  You  never,  even  up  to  July,  1037, — you  never  inquired 
of  Mrs.  Grahe  as  to  whether  this  was  a  valuable  concern, 
or  not? 
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A.  No,  sir;  I  did  not. 

By  the  Court: 

Q.  You  don’t  mean  to  toll  me  that  Mrs.  Crahe  was  run¬ 
ning  a  business  there,  funerals  being  conducted  the  same 
after  the  death  as  before?  A.  Sure.  1  knew  she  was  op¬ 
erating  the  business. 

Q.  You  wanted  her  to  operate  it?  A.  If  I  went  in 
354  and  out  of  there  Mr.  Wellford  would  say  I  was  inter¬ 
meddling  again.  T  kept  away  from  there. 

Q.  I  mean,  before  that.  You  understood  she  was  going 
to  run  this  business?  A.  Sure,  I  did. 

Q.  Let  us  not  make  any  bones  about  that.  I  know  that. 

By  Mr.  Wellford : 

Q.  Now,  Mr.  Burke,  in  your  account  that  you  tiled,  you 
ask  a  credit  of  $383  paid  to  Mr.  Collins.  You  didn't  find 
any  entry  in  the  book  of  that  $383,  did  you? 
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A.  No,  I  did  not. 

By  the  Court : 

Q.  Did  you  pay  it  to  him?  A.  Yes;  I  paid  Mr.  Collins, 

certainly;  it  was  salary  due  him. 

*  '  » 

By  Mr.  Wellford: 

Q.  Did  you  go  oyer  the  books  to  find  out  whether  it  was 
due  him?  A.  No;  I  did  not.  Mr.  Collins  swore  to  it. 

Q.  Didn't  you  know  the  check  books  showed  that  he  had 
been  paid  in  full  to  1035?  A.  No. 

By  the  Court : 

Q.  Did  he  accept  the  money?  A.  Yes;  he  took  it  and 
signed  an  order  acknowledging  it. 
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• 

i  Q.  You  never  looked  to  see  whether  it  was  due,  or  not? 
A.  He  told  me  it  was  due.  after  the  death  of  Mrs.  Talta- 
vull. 

Q.  And  he  was  running  the  business  of  your  sister  at  the 
time  he  told  you  that,  wasn’t  he?  A.  Yes,  he  was. 

* 

355  Page  50 

Q.  Did  you  look  at  the  hooks  to  see  what  Mr.  Collins’ 
salary  was  prior  to  the  death  of  your  sister?  A.  Xo;  1  did 
not. 

Q.  Don't  you  know  that  he  got  only  $*2,400.00  a  year  up 
to  that  time?  A.  Xo;  I  did  not. 

*  *  • 


#  •  # 

356  By  Mr.  Wellford: 

(t).  Mr.  Burke,  are  you  eonneeted  with  the  Mutual  Build¬ 
ing  Association?  A.  Yes;  I  am. 

Q.  Are  you  an  officer  of  that  association?  A.  I  am  Trea¬ 
surer  of  that  association. 

1  Q.  I  believe,  in  answer  to  his  Honor's  questions  yester¬ 
day,  you  said  you  knew  nothing  about  bookkeeping. 
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The  Court.  About  what? 

Mr.  Wellford.  You  asked  the  question  yesterday  about 
bookkeeping. 

The  Court:  Yes;  I  asked  him  about  that. 

Bv  Mr.  Wellford: 

Q.  As  Treasurer  of  that  association,  Mr.  Burke,  isn’t  it 
your  duty  to  go  over  the  books  and  records  of  that  associa- 
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tion?  A.  I  pro  over  the  books  in  the  final  analysis.  In  the 
Building  Association  they  have  regular  auditors.  I  don’t 
do  any  practical  work  at  all.  My  work  is  more  executive  in 
the  association. 

357  By  the  Court : 

Q.  1  asked  you  about  the  books  in  this  estate.  You  told 
me  about  a  single  entrv  svstem.  A.  Your  Honor,  I  have 
heard  that  so  often.  I  can’t  forget  it. 

Q.  Do  you  know  anything  about  single  entry  bookkeep¬ 
ing?  A.  Xo;  I  can't  say  that  I  do. 

The  Court.  All  right. 

By  Mr.  Wellford: 

Q.  Your  answer  so  states,  that  you  were  informed  that 

Mr.  Collins  received  lifty  per  cent  of  the  profits  of  that 

business  after  Mav  It),  1935. 

•  * 
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A.  Well,  that  was  hearsay  evidence. 

Q.  Who  told  you?  A.  I  heard  my  sister  say  so.  Mrs. 
Grahe. 

Q.You  heard  your  sister  say  that  she  was  paying  fifty 
per  cent.  A.  Yes,  sir. 

Q.  Do  you  know  what  became  of  the  other  fifty  per  cent  ? 
A.  I  imagine  they  were  to  receive  fifty  per  cent  apiece, 
Mrs.  Grahe  and  Mr.  Collins. 

Q.  They  were  to  divide  the  profits  between  themselves? 
A.  That  is  what  I  understood. 

Q.  Was  that  the  agreement  arrived  at  when  you  held  the 
meeting  in  Mrs.  Taltavull's  home  shortly  after  her  death? 
A.  There  was  no  agreement  reached  at  that  time. 

«  t  • 

359  By  the  Court: 

Q.  Did  you  at  any  time  seriously  consider  operating  that 
business  as  Administrator?  A.  Well,  your  Honor,  if  I  had 


seen  whereby  the  profits  in  that  business  would  justify  me 
operating  it  as  Administrator  I  would  have  done  it  if  the 
Court  authorized  it. 

Q.  When  did  you  determine  that  the  profits  would  not 
justify  your  asking  the  Court  to  operate  that  business?  A. 
Just  about  a  month  after  I  was  appointed  Administrator. 

Q.  And  that  had  been  going  on  by  Mrs.  Grahe  and  Mr. 
Collins  during  that  period?  A.  Yes,  your  Honor. 

*  *  * 

364  • 

Page  76 

By  Mr.  Wellford: 

Q.  Mr.  Burke,  I  believe  von  testified  that  von  were  ad- 
vised  by  your  counsel,  Mr.  Sullivan,  to  tell  Mrs.  Grahe  to 
continue  this  business. 

Page  77 

A.  To  continue  to  operate  the  business. 

•  •  * 

363  (Here  follows  testimony  omitted  page  172  of  ap¬ 
pellant’s  appendix  after  line  eight.) 

She  told  you  that,  when?  A.  She  told  me  after — even 
before  I  was  appointed  Administrator,  that  that  was  the 
condition — 

Q;.  That  is  the  way  they  were  going  into  the  business? 
Collins  would  not  go  in  otherwise?  A.  That  is  the  way 

that  he  would  go  in  with  her. 

•  *  * 


366  Page  86 

Q.  The  telephone  book  of  the  Winter-Spring,  1935-1936, 
and  call  your  attention  to  page  183  of  the  classified  section. 
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Pane  87 

Q.  Do  you  see  there  a  listing,  “Mrs.  Ellen  Burke  Talta- 
vuir  in  bold  faced  type?  “W.  Warren  TaltavuH“  in  bold 
faced  type;  “Taltavull  P^uneral  Home.” 

The  Court.  He  was  dead  at  that  time  ? 

Mr.  Wellford.  Both  were  dead. 

The  Witness.  All  three  at  this  time,  your  Honor. 

By  Mr.  Wellford: 


Q.  Bold  faced  type?  A.  This  is  “Ellen 
vull”  (indicating);  “W.  Warren  Taltavull” 
all  under  the  same  address. 


Burke  Talta- 
( indicating), 


•  •  • 


370  Burke — Redirect  examination. 


Page  114 

By  Mr.  Wellford: 


Q.  Mr.  Burke,  in  regard  to  this  salary  of  Mr.  Collins  of 
$2,400.00,  when  you  examined  the  books,  didn’t  you  find 
that  that  was  the  greatest  salary  he  ever  received?  A.  No: 
1  don’t  particularly  remember  the  salary  of  Mr.  Collins 
in  an  examination  of  the  books. 

Q.  It  is  in  the  books,  isn't  it?  A.  Yes;  but  from  hearsay, 
I  understood  he  didn’t  work  on  a  salarv. 


Q.  Did  you  see  in  the  books  it  was  $2,400.00  a  year?  A. 
Xo;  I  don’t  believe  I  did. 

Q.  You  admitted  a  minute  ago  it  was  in  the  books. 

Mr.  Sullivan.  He  said  whatever  was  paid  him  was  in 
the  books. 


♦ 

Mr.  Wellford.  If  your  Honor  please,  I  will  refer  to  the 
Auditor’s  report  taken  right  from  the  books.  On  page  11 
of  the  report  of  the  Auditor,  Amounts  Paid  for  Salaries 
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and  Services,  Francis  ,J.  Collins,  $2,085.00.  That  is  for  the 
year  1933. 


Passe  115 


For  the  year  1934,  Amounts  Paid  for  Salaries,  Francis 
,J.  Collins,  $2,408.00. 

For  the  vear  1935,  Januarv  1st  to  Mav  18th,  Amounts 
Paid  for  Salaries  and  Services,  Francis  J.  Collins, 
$769.57. 

371  After  that  they  were  partners  and  split  the  profits. 

The  Court.  Five  months,  how  much  was  he  paid? 
Mr.  Wellford.  Seven  hundred  and  some  dollars. 


•  #  # 

Page  119 

# 

Q.  You  stated  that  Mr.  Collins  is  the  only  one  who  can 
operate  this  business?  A.  Yes:  1  say  successfully,  he  is 
the  only  one  that  can  operate  that  business. 

Q.  Why  wan't  his  name  up  there  instead  of  “Taltavull 
Funeral  Home”?  A.  Well,  the  name  was  up  there. 

Q.  It  had  some  value  to  you,  that  name  “Taltavull”?  A. 
Yes.  Mr.  Collins’  name  had  some  value  too. 


Page  121 

Q.  You  testified  that  there  was  no  income  from  this  busi¬ 
ness.  Did  Mr.  Taltavull  have  any  money,  himself,  outside 
of  what  he  got  from  this  business?  A.  You  are  speaking 
of  Mr.  W.  Warren  Taltavull? 

Q.  Mr.  W.  Warren  Taltavull.  A.  None,  that  I  know  of. 
Q.  As  a  matter  of  fact,  he  had  five  children,  didn’t  he? 
A.  He  did. 

(^.  And  they  were  all  very  young,  in  1934,  and  he  had  a 
wife  who  lived  there  and  took  care  of  those  children? 
372  A.  He  did. 
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(*).  And  he  supported  that  family  of  five  and  sent  those 
children  to  private  school,  didn’t  he?  A.  Most  of  them. 

Q.  He  did  it  all  on  the  income  from  this  business,  didn’t 
he ?  A.  I  would  sav  ves. 

f  mi 

Page  122 

Q.  And  he  paid  about  $8,000.00  for  the  remodeling  of 
that  place?  That  is  so,  isn't  it?  A.  Yes;  there  was  some 
remodeling  done  there. 

# 

Q.  And  he  paid  the  $8,000.00  to  a  man  named  Belt,  who 
had  put  the  repairs  on  the  place;  that  is  true,  isn’t  it?  A. 
That  is  true. 

Q.  He  had  no  place  to  get  any  of  that  money  other  than 
from  the  income  of  this  business?  Isn’t  that  a  fact? 

By  the  Court: 

Q.  You  said  you  signed  his  notes?  A.  1  signed  his  notes. 

Page  123 

Q.  When  he  died,  did  he  owe  you  any  money.  A.  Xo. 

*  •  • 


374  Testimony  of  Annie  G.  Grahe  before  Auditor — 

February  18,  1938. 

Volume  2 — Page  46 

Bv  Mr.  Well  ford: 

Q.  Mrs.  Grahe,  I  hand  you  a  piece  of  paper  which  pur¬ 
ports  to  be  a  partnership  return,  which  Mr.  Sullivan  has 
asked  to  have  identified,  of  the  W.  Warren  Taltavull  Fu¬ 
neral  Home,  for  the  year  1935,  from  May  20  to  December 
31,  and  ask  you  of  you  are  familiar  with  that,  and  that  is 


one  of  the  papers  that  was  produced  by  your  agent  (hand¬ 
ing  paper  to  the  witness).  A.  Yes.  Mr.  Collins  made  it. 

Q.  “Annie  0.  Grahe  and  Francis  J.  Collins,  50  percent 
each,”  at  the  bottom  of  this,  does  that  mean  that  you  and 
Mr.  Collins  filed  this  as  partners?  A.  Yes;  I  agreed  to 
give  Mr.  Collins  50-50. 

Q.  Now,  Mrs.  Grahe,  I  hand  you  a  piece  of  paper  which 
has  been  identified  by  Mr.  Sullivan,  entitled,  “Partnership 
return  of  income  for  the  year  1936,”  and  ask  you  if  that 
is  one  of  the  papers  that  was  produced  by  your  agent  at 
this  hearing.  A.  Yes;  that  is  one  of  them. 

Q.  And  did  you  and  Mr.  Collins  sign  that  as  your  names 
appear  at  the  bottom? 

• 

Page  47 


A.  Well,  I  didn’t  sign  that.  Mr.  Collins  signed  that. 

Q.  Mr.  Collins  signed  it?  A.  Mr.  Collins  signed  it. 

Q.  But  it  was  a  partnership  return?  A.  Well,  it  was  not 
a  partnership;  it  was  50-50. 

375  Q.  Well,  you  understand  that  this  is  a  copy  of  your 
return?  A.  Yes,  sir. 

Q.  And  you  say  it  was  not  a  partnership?  A.  Xo. 

Q.  You  own  the  business  there,  do  you?  A.  I  own  the 
business. 

Q.  And  you  paid  Mr.  Collins?  A.  I  paid  Mr.  Collins. 

Q.  A  salary? 

The  Auditor.  What  was  the  answer? 

The  Witness : 

A.  I  pay  Mr.  Collins  50-50 — half  of  what  is  taken  in. 

Testimony  of  Grahe  before  Auditor  March  9,  1938 

Volume  3 — page  137 

(j>.  I  hand  you  a  check,  on  the  Xational  Bank  of  Wash¬ 
ington,  in  the  sum  of  $545.91,  payable  to  Annie  G.  Grahe, 
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signed  bv  \Y.  Warren  Taltavull  Funeral  Home,  by  Annie  G. 
Gralie,  dated  August  3,  1935,  and  perforated  as  paid  on 
August  9,  1935,  and  endorsed  by  Annie  G.  Gralie,  Julius  P. 
Gralie,  Julius  P.  Gralie.  And  I  ask  vou  if  vou  received 

that  fund  shown  by  that  check?  A.  Yes:  I  received  it. 

« 


Q.  Now,  Mrs.  Taltavull  died  in  May,  of  1935? 
sir. 


A.  Yes, 


Q.  And  you  took  over  the  business  the  day  after  she 
died?  A.  Yes,  sir. 


Page  138 

Q.  And  you  had  advanced  $90.15  to  the  business?  A.  Yes, 
sir. 

Q.  And  what  does  this  mean — “First  deposit,  $200?”  A. 
That  was  $200  I  put  in  the  bank. 

Q.  You  advanced  that  for  the  use  of  the  business? 
376  A.  Yes,  sir. 

Q.  And  this  $220,  was  that — it  says  “Building  as¬ 
sociation.”  Was  that  not  for  two  months’  payments  due 
on  3619  14th  Street,  to  the  Building  Association?  A.  Now, 
I  just  can’t  remember,  but  I  think  it  could  have  been  for 
the  building  association  that  was  due. 

Q.  It  was  $110  a  month,  wasn’t  it  ?  A.  Yes,  sir. 


Q.  That  is  all  the  money  you  advanced  after  you  started 
in  this  business,  wasn’t  it — was  this  $200  and  $90?  A.  No; 
1  think  there  were  things  that  were  advanced — I  don't  know 
what  thev  were. 

Q.  How  much?  A.  I  don't  know. 

<J.  Have  you  any  idea?  A.  I  don’t  know.  I  haven’t  any 
idea. 

Page  139 

Q.  Well,  subsequent  to  your  going  in  there,  on  the  20th 
day  of  May,  you  advanced,  according  to  this  record,  $90, 
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and  $200.  Is  that  all  that  you  advanced?  A.  I  couldn’t  say 
that.  Whatever  came  up,  I  had  to  pay  it.  There  wasn't 
anything  there.  I  had  to  pay  it  myself. 

Q.  Did  you  keep  any  hooks  as  to  what  you  paid? 

Page  140 

A.  Xo:  I  haven’t  any  books.  I  haven't  any. 

• 

Page  143 

Q.  Was  Mr.  Sullivan  your  counsel  at  the  time  you  filed 
the  petition  in  this  case?  A.  Xo. 


377  Testimony  of  Grahe  before  Auditor — 

March  29,  1938 

Volume  4 — page  149 

By  Mr.  Wellford: 

Q.  Mrs.  Grahe,  you  made  an  income-tax  return  for  1937, 
did  you  not  ?  A.  Yes,  sir. 


Q.  You  made  that  before  March  15th  of  this  year?  A. 
Before  March;  yes,  sir. 

Q.  And  that  was  for  the  business  known  as  the  Taltavull 
Funeral  Home?  A.  Yes,  sir. 

Q.  Was  that  an  individual  return,  Mrs.  Grahe?  A.  It 
was  my  return,  and  a  business  return;  individual  return, 
ves. 

m 

Q.  In  1930  you  made  a  partnership  return,  didn’t  you? 
A.  Yes,  sir. 
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Page  150 

# 

Q-  That  is  your  signature  tliere  (indicating),  is  it  not 
Mrs.  drain*?  A.  Yes;  it  looks  like  it. 

• 

Page  151 

# 

Q.  In  1935  there  was  a  return  made  by  Mr.  Collins,  as  a 
partner  with  you,  taking  from  May  20tli  to  December  31st. 
That  is  correct,  isn’t  it?  A.  I  don’t  know  much  about  that. 
I  didn’t  do  that. 

Q.  Didn’t  you  receive  your  half  as  a  partnership — you 
and  Mr.  Collins  received  the  same  amount?  A.  We  received 
the  same  amount,  hut  I  didn’t  con  side  U- that  a  partnership 
at  that  time. 

(t).  You  swore  it  was  a  partnership,  in  1936,  did  you  not? 
A.  1936? 

• 

Mr.  Well  ford.  I  wish  to  offer  these  two  certified  copies 
of  partnership  returns,  one  for  1935  from  May  20th  to 
December  31st,  setting  out  a  a  partnership  between  Annie 
G.  Grahe  and  Francis  J.  Collins,  for  the  W.  Warren  Talta- 
vull  Funeral  Home  at  3619  Fourteenth  Street,  Northwest, 
hv  Francis  ,J.  Collins,  showing  a  net  profit  of  $4,704.39. 

Page  152 

# 

(Certified  copy  of  partnership  return  of  income,  with  at¬ 
tached  schedule,  for  the  W.  Warren  Taltavull  Fun- 
378  oral  Home,  3619  Fourteenth  Street,  X.  W.,  Wash¬ 
ington,  D.  C.,  for  the  period  May  20,  1935,  to  De¬ 
cember  31,  1935,  was  marked  Guardian  ad  litem  Kxhibit  3, 
in  evidence.) 

Page  153 

Mr.  Wellford.  I  now  offer  in  evidence  a  certified  copy, 
made  by  the  direction  of  the  Secretary  of  the  Treasury,  of 


the  partnership  return  of  income  for  the  ca Honda r  year 
1936,  of  the  W.  Warren  Taltavull  Funeral  Home,  at  3619 
Fourteenth  Streets,  Northwest,  the  partnership  consisting 
of  Annie  G.  Grahe  and  Francis  J.  Collins,  showing  a  net 
income  of  $16,369.35,  signed  and  sworn  to  by  Annie  G. 
Grahe. 


(Certified  copy  of  partnership  return  of  income,  with  at¬ 
tached  schedule,  for  the  W.  Warren  Taltavull  Funeral 
Home,  3619  Fourteenth  Street,  X.  W.,  Washington,  D.  C., 
for  the  calendar  year  1936,  was  marked  Guardian  ad  litem 
Exhibit  4,  in  evidence.) 


Page  160 


Q.  Mrs.  Grahe,  you  went  into  the  business  shortly  after 
the  death  of  Mrs.  Taltavull,  didn’t  you?  A.  Yes. 

Page  161 

Q.  And  did  you  consider  that  you  owned  the  business  at 
that  time?  A.  Why,  yes,  1  considered — I  think  I  owned 
it  at  that  time;  I  taken  it  over  until — 

Q.  You  thought  you  owned  it  at  the  time  you  went  in? 
A.  Well,  I  felt  like  1  owned  it.  I  taken  it  over,  and  taken 
all  the  responsibility  of  it. 

Q.  Who  told  you  to  take  it  over  ? 

A.  Well,  I  was  advised  bv  Mr.  Burke  to  keep  it,  take  it 
over. 

Q.  You  were  advised  by  Mr.  Burke  to  keep  it  and  take  it 
over?  Is  that  your  answer?  A.  Yes,  sir. 

Page  162 

Q.  Well,  when  did  Mr.  Burke  tell  you  to  take  it  over?  A. 
I  don't  remember  that. 
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Q.  Was  it  the  next  day?  Well,  you  ran  the  busi- 
37!)  ness  from  the  date  of  the  death  of  Mrs.  Taltavull 
down  to  date,  haven't  you?  A.  Yes;  1  have  been 
there  since. 

(c).  And  you  don’t  remember  when  Mr.  Burke  told  you? 
A.  1  don’t  remember  just  when. 

Q.  But  you  remember  dcfinitly  that  he  told  you?  A. 
Yes;  he  did  tell  me. 

Q.  And  you  entered  into  an  agreement  with  Mr.  Collins 
that  you  and  lie  would  run  it  in  partnership?  A.  It  wasn’t 
Mr.  Collins — lie  said  he  wouldn’t  stay  there  unless  I  paid 
him  half.  There  was  no  one  else  to  run  it. 

ft 

Testimony  of  Grahe  before  Auditor — May  4,  1938. 

Volume  7 — page  289 

Q.  Now,  Mrs.  Grahe,  I  notice  that  this  return  that  you 
have  filed  is  an  individual  return  and  for  this  business: — 
for  the  year  1936,  and  from  May  1!)  to  December  31,  1935, 
this  business  filed  a  partnership  return  for  each  of  those 
two  years,  in  which  you  appeared  as  one  of  the  partners. 
Is  that  not  correct? 

Page  290 


The  Witness.  I  really  can’t  remember  whether  I  did, 
or  not;  unless  I  see  the  paper;  I  can’t  remember. 

Q.  Mrs.  Grahe,  didn’t  you  swear  to  the  return  in  1936 
as  a  partnership  return  for  this  business? 


The  Witness.  I  can’t  remember  whether  1  did  or  not.  I 
couldn't  really  say  whether  I  did,  or  not. 

Q.  Is  this  business  a  partnership  now  ?  A.  Xo. 


Q.  Can  you  tell  me  why  you  changed  your  returns  this 

vear? 

•* 

Page  291 

A.  Bv  the  advice  of  mv  lawver. 

•  •  • 

Q.  Who  is  your  lawyer  ?  A.  Mr.  Fitzgerald. 

380  Q.  lie  advised  you  to  make  this  return?  A.  Yes, 
sir. 

IQ.  Did  he  tell  you  that  the  other  return  was  wrong,  for 
1936?  A.  Xo:  he  didn't  say  anything  about  that  at  all. 

• 

Page  292 

Q.  Mrs.  Grahe,  your  hooks  for  the  business  show  that 
for  the  year  1936  there  were  106  funerals  held.  Your  books 
show  for  the  vear  1937  there  were  109  funerals  held.  Your 
income  tax  return.  Guardian  Ad  Litem  Exhibit  Xo.  4,  shows 
a  net  income  of  $16,369.37)  for  the  year  1936.  The  income 
tax  return  that  you  have  tiled,  of  which  you  produce  a  copy, 
f<t>r  1937,  shows  a  net  return  of  $6,851.46.  Could  you  ex¬ 
plain  whv  the  net  income  was  so  small  in  1937  and  so  large 
in  1936?* 

* 

Page  293 

The  Witness.  I  can't  explain  it.  Mr.  Collins  could,  but  I 
can 't. 

• 

Mr.  Wellford.  If  you  Honor  please,  I  wish  now  to  offer 
in  evidence  what  purports  to  be  a  copy  of  an  income  tax 
return  for  the  calendar  vear  1937,  beginning  .January  1 
and  ending  on  January  1,  1938,  of  Annie  G.  Grahe,  3619 
Fourteenth  Street,  Xorthwest.  This  return  is  offered  in 
evidence  for  the  statements  made  therein  in  regard  to  the 
business  conducted  by  Annie  Grahe  at  3619  Fourteenth 


53 

Street,  Northwest,  known  as  \\\  Warren  Taltavull  Fun¬ 
eral  Home,  and  none  other. 

* 

Mr.  Wellford.  I  will  ask  to  have  this  marked  as  Guard¬ 
ian  ad  Litem ’s  Exhibit  No.  6. 

(Copy  of  income  tax  return  of  Annie  G.  Grahe  for  the 
year  1937  was  received  in  evidence  and  marked  Guardian 
Ad  Litem  Exhibit  6.) 

• 


Testimony  of  Annie  G.  Grahe  before  the  Court — February 

21,  1939, — Volume  1. 

*  *  • 

383  Q.  And  you  have  taken  all  the  profits  that  come 

out  of  there,  and  paid  Mr.  Collins  one-half  of  it,  and 

the  rest  von  used  vourself? 

•  • 


The  Court.  Don’t  get  excited.  She  got  the  profits — 
and  you  gave  half  to  Collins? 

384  The  Witness.  Yes. 

•  •  • 

387  Q.  Did  you  ever  tell  Mr.  Burke  it  was  a  profitable 
concern  ? 

Page  137 

A.  No,  he  had  nothing  to  do  with  it. 

Bv  the  Court? 

Q.  Didn't  he  ask  you  about  any  of  the  profits  you  were 
making,  or  whether  the  business  was  good?  A.  No.  He 
knew  I  was  keeping  the  house  up,  and  keeping  the  children. 

Q.  He  was  not  concerned  with  whether  the  business  was 
making  any  money?  A.  No,  he  did  not  seem  to  say  any¬ 
thing  about  it. 
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By  Mr.  AYellford. 


Mrs.  Grahe,  the  assets  with  which  you  operate  this 
undbrtakinir  business  were  left  there  by  your  deceased  sis¬ 
ter,  weren't  tliev?  A.  Yes. 

•> 

Q.  And,  as  to  the  automobiles,  you  used  those,  too,  didn't 
you  ?  A.  For  a  while,  and  there  is  one  in  the  irarajre  now 
that  has  been  in  there  for  two  or  three  years.  AYe  have 
not  been  able  to  use  or  sell  it. 

♦ 

Pa  ire  138 

c 


Q.  Didn't  Mr.  Burke  tell  you  to  take  over  that  business 
and  run  it?  A.  He  told  me  to  keep  the  doors  open,  not  to 
close  them. 

Q.  Do  you  remember  when  that  was?  A.  That  may  be 
the  time  after  my  sister  died. 

*  #  m 

* 

390  Pa  ire  145 

(t).  Well,  you  tiled  for  the  year  1937  an  individual  re¬ 
turn?  A.  Yes. 

# 

Q.  Now,  how  much  did  you  pay  Mr.  Collins?  Fifty  per 
cent?  A.  Yes,  half  of  it. 

Pajre  146 

Q.  And  you  just  changed  the  form  of  the  return,  but  you 
still  paid  him  one-half?  A.  Yes. 
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(t).  During  1937  you  had  109  funerals.  That  is  about  the 
average  number  of  funerals  you  have,  isn't  it.’  A.  Yes. 

* 

Q.  And  for  the  year  1936  your  return  there  shows  that 
you  had  $1(5,000  protit  also,  and  that  was  for  106  funerals. 
Do  they  run  about  the  same,  pretty  nearly,  every  year? 
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A.  Xo,  not  exactly. 

Q.  1  mean,  approximately  the  same?  A.  Well,  to  tell 
you  the  truth,  I  don’t  know.  About  the  business  part  of 
it,  Mr.  Collins  has  charge. 

391  Q.  All  you  do  is  take  the  profits?  You  do  not 
know  anything  about  the  operation?  A.  I  don't 
know  anything  about  the  business  part.  Mr.  Collins  has 
charge  of  that,  and  is  being  paid  for  it. 

By  the  Court : 

Q.  Why  did  you  want  to  take  it  over  when  your  sister 
died?  A.  When  my  sister  died  these  children  all  begged 
me  to  take  it,  and  different  ones  begged  me  to  take  it,  on 
account  of  the  house  being  my  own. 

Q.  Whom  did  you  consult  ?  A.  My  brother  was  the  only 
one  told  me  to  run  it  and  keep  the  place  open. 

#  #  ♦ 

395  Page  174 

By  the  Court : 

Q.  Let  us  get  this  further  understanding.  You  do  have 
a  trust  on  this  property  where  you  conduct  the  business? 
A.  Yes. 

Q.  And  you  are  required  to  pay  $110  a  month  on  it?  A. 
$110  a  month. 


Q.  When  vou  draw  a  chirk  for  that,  do  you  draw  it  on 
the  business  account,  or  your  own  personal —  A.  Business 
account. 

Redirect  Examination  of  Mrs.  (Jrahe 
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By  M  r.  Well  ford : 

Q.  Mrs.  Grain*,  in  regard  to  this  money  you  put  up,  you 
said  that  you  put  up  live  or  six  hundred  dollars  after  you 
took  over  the  business.  A.  Yes. 

• 

Pa  *re  180 

# 

Q.  Doesn't  that  refresh  your  recollection  that  all  you 
put  into  this  business  was  $00  and  $200,  and  this  $220  was 
for  payments  to  the  Building  Association?  A.  Yes. 

396 

Q.  The  trade  of  the  Taltavull  Funeral  Home  followed 
that  name?  A.  T  could  not  say. 

Q.  You  still  operate  under  that  name? 

Pa  ire  181 

A.  Yes,  1  still  operate  under  that  name. 

Q.  And  you  admit  that  those  premises  are  very  good 
for  that  business?  A.  Yes. 

Q.  You  wanted  that  business  yourself,  didn't  you?  A.  I 
wanted  that  business  myself? 

Q.  Yes.  A.  I  wanted  it — I  was  compelled  to  take  it  be¬ 
cause  1  wanted  to  keep  it  for  those  children. 

Q.  Does  it  belong  to  the  children  now?  A.  I  am  holding 
it  for  the  children,  yes. 

Q.  You  do  not  consider  you  own  it  ?  A.  1  do  own  it.  I 
was  the  one  that  bought  the  place. 


•  >/ 


Q.  I  am  talking  about  the  business. 

The  Court.  Tin*  undertaking  business. 

Bv  Mr.  Well  ford 
* 

*  *  * 
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* 

Q.  How  long  was  it  after  you  went  in  before  you 
.‘lit?  found  out  that  you  had  a  gold  mine?  A.  I  don't 
know  anything  about  that. 

(c>.  How  long  before  you  found  out  it  was  very  valuable? 
A.  I  don't  know. 

(t).  When  did  you  first  take  any  profit  out  of  it?  A.  I 
don't  know  exactly. 

By  the  Court: 

Q.  If  you  were  to  buy  that  business  now,  what  would 
you  be  willing;  to  pay  for  it.  A.  I  could  not  say. 

Q.  For  .$500  you  have  got  a  pretty  good  business?  A. 

I  think  I  have. 

* 

By  Mr.  Wellford: 

Q.  These  bills  that  were  paid  by  you,  they  were  after 
the  death  of  Mrs.  Taltavuil.  Were  they  not  billed  to  the 
Taltavull  Funeral  Home?  A.  The  bills  I  paid? 

Q.  Yes. 
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* 

Q.  Mrs.  Grain*,  here  are  two  bills  billed  to  W.  W.  Talta¬ 
vull,  Washington  Gas  Light  Company  bills.  They  are  May 
15,  1036,  and  December  15,  1056.  Did  you  pay  those  bills? 
A.  Xo.  sir.  These  are  paid  out  of  the  business. 
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Q.  That  is  what  I  am  talking  about.  A.  I  did  not  un¬ 
derstand  it. 

* 


By  the  Court : 

Q.  From  whom  did  vou  buv  vour  caskets?  A.  They  buy 

them  from  different  ones — the  National  Casket  Company. 

Q.  And  tliev  send  vou  hills.  Tliev  are  hilled  to  whom? 

A.  To  the  \V.  Warren  Taltavull  Funeral  Home. 

,*>98  Just  as  tliev  have  a  1  wavs  been?  A.  Just  the  same. 

•  • 

♦ 

Q.  This  advertisement  that  you  spoke  of,  is  that  adver¬ 
tisement  in  your  name  or  in  the  name  of  the  Taltavull  Fu¬ 
neral  Home? 
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A.  It  is  in  the  Taltavull  Funeral  Home,  but  the  check  is 
in  my  name.  I  sign  the  check  for  it. 

(t).  Vou  pay  for  it  with  a  check  signed  “W.  Warren  Tal¬ 
tavull  Funeral  Home.”  bv  vourself?  A.  Yes. 

•  • 

# 

Cross  Examination — February  24.  1930 — by 
Guardian  ad  lit  cm 
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# 

Q.  Mrs.  Gralie,  according  to  my  calculation  you  get 
$3,750  independent  of  your  income  from  the  Funeral 
Home?  A.  Yes. 

Q.  And  in  1936  you  took  $8,000  out  of  there,  which  made 
$11,750  during  that  year  as  your  income.  That  is  correct, 
isn't  it?  A.  That  is  correct,  I  guess. 

Q.  How  much  of  that  did  you  save?  A.  I  don't  know. 
# 
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* 

Q.  Now,  in  the  last  year,  1937,  you  got  about  $8,000 

again  from  this  business,  which  makes  you  about  $11,750. 

IIow  much  of  that  did  vou  save?  ?A.  I  don't  know. 

•> 
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Pa  ire  295 

Q.  Xow  Mrs.  Grahe,  for  the  year  1938  you  admitted  on 
tlu*  stand  the  other  day  that  you  received  $7,100;  that 
added  to  your  $3,700  makes  $10,000  odd  dollars  income 
that  year,  for  1938.  How  much  of  that  did  you  save?  A. 
I  couldn’t  say. 

Q.  Do  you  have  any  regular  amount  that  you  put  in  the 

Buildinir  Association.  A.  Xo,  I  haven't  anv  regular 
399  amount. 

Q.  Vou  don’t  know  what  vou  did  with  this  monev?  A. 
Xo. 
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* 

By  Mr.  Well  ford: 

Q.  Mrs.  Grahe,  the  only  year  you  have  any  idea  as  to 
what  you  saved  was  1936,  when  it  was  about  $2,000,  and 
you  spent  this  $9,000.  Xow,  you  had  to  deposit  that 
money  in  the  bank  before  you  spent  it  didn’t  you?  A.  Xo, 
I  didn’t  put  it  in  a  bank. 

Q.  Where  was  it  ?  A.  I  kept  the  cash. 

Q.  At  the  house?  A.  Yes. 

Q.  How  much  money  do  you  keep?  Oh,  I  can  have  a 
thousand  dollars  or  two  thousand  dollars  at  the  time. 

Q.  Vou  can?  A.  Yes,  sir. 

Q.  Outside  of  this  $2,000,  the  rest  of  $6,000  or  $7,000  was 
put  in  bank,  wasn’t  it?  A.  Xo  I  guess  not. 

Q.  What  did  you  do  with  it  ?  A.  Well,  I  spent  it. 

Q.  Well,  did  you  spend  it  by  check?  A.  Xo,  cash. 

The  Court.  Let  me  see  if  I  can  get  my  own  mind  satis¬ 
fied  about  this. 

Bv  the  Court : 

4 

Q.  At  the  end  of  the  year  your  books  are  adjusted  for 
the  vear  to  find  out  how  much  monev  the  business  earned, 
and  you  get  half  of  it? 
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A.  \  es. 

Q.  And  the  other  man  gets  half?  A.  Yes,  sir. 

400 

Q.  Then  when  you  find  out  at  the  end  of  the  year 
how  much  monev  vou  get  vou  are  credited  with  it?  A. 
Yes,  sir,  it  is  all  there  together. 

Q.  When  you  draw  money  out,  then  do  you  put  it  in 
bank?  A.  No. 

Q.  You  did  tell  me  you  had  a  private  bank  account?  A. 
Yes,  down  at  the  American  Securities.  I  have  put  checks 
in  there  when  1  needed  the  cash  on  them. 

Q.  You  mean  up  at  the  home?  A.  For  the  home.  1  have 
to  have  cash  a  lot  of  times.  I  put  out  as  high  as  4  or  5  $10 
bills  in  one  dav. 

*  #  • 

401  Testimony  of  Francis  J.  Collins  before 

Auditor — February  18,  1938. 

Volume  2 — page  49 
By  Mr.  Wellford: 

Q.  Mr.  Collins,  have  you  the  subpoena  that  was  served 
upon  you?  A.  Yes  (handing  paper  to  Mr.  Wellford). 

Q.  In  response  to  this  subpoena,  can  you  state  for  the 
record  what  books  you  produced,  and  identify  them,  as 
what  books  and  records  in  this  subpoena?  A.  I  have 
brought  all  of  them. 

• 

Q.  What  are  they?  Would  you  mind  identifying  them? 
Aj  These  canceled  checks  and  statements  are  of  the  busi¬ 
ness  conducted  known  as  the  W.  Warren  Taltavull  Fun¬ 
eral  Home.  (These  (indicating)  are  the  canceled  checks 
and  statements  of  the  National  Bank  of  Washington  from 
June  17,  1935,  to  January  31,  1938. 
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Q.  Would  you  mind  identifying  these  checks  there  (in¬ 
dicating)  !  A.  Those  are  checks  on  the  business  firm  ot  \\  . 
Warren  Taltavull  Funeral  Home,  by  Annie  G.  Grahe. 

Another  book  of  stubs  from  August  31,  1035,  to  Novem¬ 
ber  13,  1035. 

q  of  the  W.  Warren  Taltavull  Funeral  Home.  A.  Ot 
the  W.  Warren  Taltavull  Funeral  Home. 

Page  51 

Q.  By  Annie  G.  Grahe?  A.  By  Annie  G.  Grahe. 

* 

402  Q.  She  does  identify  it  as  hers.  A.  Another  check¬ 
book  from  January  13,  1037,  to  December  15,  1037, 
W.  Warren  Taltavull  Funeral  Home,  by  Annie  G.  Grahe. 

Another  checkbook  of  stubs,  1381  to  1040,  and  Xo.  1  to 
190,  the  dates  of  those  checks  are  from  December  13,  1037, 
to  February  17,  1038. 

This  (indicating)  is  the  cash  book  trom  January  .», 
1036,  to  February  4.  1038. 

This  funeral  record  book  (indicating),  trom  Septembei 
•25,  1036,  to  January  26,  1938,  inclusive.  I  cannot  identify 

these  books  (indicating). 
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• 

Q.  Now,  Mr.  Collins,  these  books  and  records  that  you 
have  identified,  are  these  all  of  the  books  and  records  that 
you  had  in  your  possession  or  under  your  custody,  as  called 
for  in  the  subpoena  which  was  served  upon  you '!  A.  That 

is,  that  I  brought  down? 

Q.  Yes.  A.  Yes,  sir. 

Q.  Mr.  Collins,  you  have  identified  two  income  tax  re 
turns,  one  which  states  it  is  a  partnership  return  for  the 


calendar  year  1035  from  May  20,  1035,  to  December  31, 
1035.  Who  made  that  return?  A.  I  made  that  out. 

Q.  And  who  signed  it?  A.  I  don't  recall  now,  whether 
I  signed  it,  or  Mrs.  Gralie. 

Q.  But  it  is  the  partnership  return  between  you  and 
Mrs.  Grahe?  A.  Yes,  sir. 

Q.  And  the  income  tax  return  for  the  calendar  year 
103G,  that  was  also  made  by  you  (indicating)  ?  A.  Yes, 
sir. 
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i 

Q.  And  signed  by  you?  A.  Xo;  I  couldn't  say  that,  Mr. 

Wellford.  I  don't  remember  whether  I  signed  it, 
403  or  not. 

Q.  But  either  you  or  Mrs.  Grahe,  or  both?  A.  I 
don’t  remember,  Mr.  Wellford,  as  to  whether  I  signed  it, 
or  whether  she  signed  it,  or  whether  we  both  signed  it. 

Q.  But  it  was  the  partnership  return  between  you  and 
Mrs.  Grahe?  A.  Yes. 

Page  55 

Q.  Now,  for  the  purpose  of  making  this  income  tax  re¬ 
turn,  and  all  the  other  returns  that  were  made  by  the 
Taltavull  Funeral  Home  and  or  vou  and  Mrs.  Grahe,  or 
Mrs.  Taltavull,  deceased,  was  it  on  the  cash  accrual  basis? 
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A.  On  the  cash  basis. 

» 

Q.  That  is,  the  actual  cash  that  was  received?  A.  Dur¬ 
ing  the  period  of  time;  yes. 

Q.  Then  this  income  tax  return  would  not  reflect  the  true 
income  from  the  busines  for  that  period?  A.  Well,  on  the 
cash  basis,  it  would. 
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Q.  Whatever  was  still  owing  would  still  bo  nionoy  that 
would  bo  considered  as  inoouio  for  that  period.*  A.  That 
is  true,  but,  on  tin*  other  hand,  you  would  be  collecting 
money  during  that  period  that  you  did  business  during  the 
previous  period. 


Q.  How  many  funerals  did  you  have,  Mr.  Collins,  be¬ 
tween  March  2b,  and  December  31,  11)34*  A.  Sixtv-one 
funerals. 

Q.  What  does  t lie  income  tax  return  for  that  period  show, 
in  profits;  net  profits?  A.  Profits? 
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(t).  Yes.  A.  From  April  2,  1934,  to  December  31, 
404  1934:  is  that  right? 

Q.  From  March  29.  A.  March  29? 

Q.  Yes.  A.  $18,707.99. 

Q.  What  was  the  net  profit?  A.  Net  profit? 

Q.  Yes.  A.  $1,112.81. 

Cage  61 

* 

Q.  IIow  many  rooms  are  in  that  house,  Mr.  Collins?  A. 
Seven. 

Q.  And  what  part  of  the  house  is  used  for  the  under¬ 
taking  establishment  ?  A.  Basement  and  first  floor. 

Q.  Basement  and  first  floor?  A.  Yes,  sir. 

(t).  The  entire  first  floor?  A.  Not  the  entire:  no. 

(t).  The  parlor?  A.  The  parlor,  upstairs,  and  the  recep¬ 
tion  room. 

•v. 

(v).  And  the  rest  of  the  house  is  for  the  accommodation  of 
the  folks  who  live  in  it? 
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A.  Mrs.  Grain*  and  the  Taltavull  children:  yes. 

sV 
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Q.  Xow,  these  figures  that  I  have  pointed  out  to  you, 
Mr.  Collins,  ami  which  you  have  stated  were  not  business 
deductions,  in  making  out  the  income  tax  returns  they 
were  considered  as  business  deductions,  were  they  not ! 
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A.  Yes,  sir. 

405  Q.  Then,  as  a  matter  of  fact,  so  far  as  you  are 
concerned,  for  the  purpose  of  income  from  the  busi¬ 
ness,  they  should  not  have  been  deducted  ?  A.  1  have  learned 
that;  ves. 

Q.  Xow,  we  will  go  to  January  1,  1935,  Mr.  Collins,  and 
I  will  confine  mv  statement  from  Januarv  1,  to  Mav  19, 
1935,  the  date  of  the  death  of  Mrs.  Taltavull.  A.  Yes. 

Q.  According  to  your  funeral  record  book  there,  would 
you  mind  stating  how  many  funerals  were  recorded  as 
held  between  January  1  and  May  19,  1935?  A.  January 
1,  1935,  to  May  21,  1935? 

Q.  May  19 —  A.  (Interposing)  Well,  the  cost  was  in  on 

May  18.  That  was  the  date  of  the  funeral.  We  make  bills 

out  on  the  date  of  the  funeral,  and  not  the  date  the  party 

dies.  There  were  38  funerals. 

Q.  Xow,  according  to  the  income  tax  return  that  was 

filed  for  that  vear — Do  vou  have  it  there  ?  I  am  sure  vou  do. 
•  •  • 

A.  Yes,  sir. 

Q.  Would  you  mind  looking  at  that,  Mr.  Collins,  and  tell¬ 
ing  me  who  made  that  out  ? 

Mr.  Sullivan.  You  mean  for  that  period  rather  than  that 
year,  don't  you? 

Mr.  Wellford.  I  just  identified  the  income  tax  as  be¬ 
tween  January  1,  and  May  19. 
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By  Mr.  Wellford: 

(<).  1  call  your  attention,  Mr.  Collins,  up  in  the  corner  it 
shows,  according  to  the  copy  there,  that  you  assisted  in 
making  it  out.  A.  I  assisted:  yes,  sir. 

(t).  And  it  is  the  income  tax  return  for  Ellen  T.  Taltavull, 
deceased.  A.  Yes,  sir. 

40()  Q.  Between  January  1  ami  May  IS),  1933 ?  A.  Yes, 
sir. 


Q.  Who  signed  this  return?  A.  I  could  not  tell  vou. 

Q.  (’an  I  refresh  your  recollection?  Did  Mr.  Burke,  the 
administrator  for  Mrs.  Taltavull,  sign  this  return?  A.  I 
imagine  Mr.  Burke  did.  Now,  I  couldn't  say  that  he  did.  I 
didn't  see  him  sign  it. 

Q.  Whom  did  you  assist  in  making  it  out  ?  You  must 
have  assisted  someone.  A.  1  assisted  Mr.  Burke. 

# 
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* 

Q.  Now,  what  do  the  gross  receipts  on  that  income  tax 
return  show?  A.  Gross? 

Q.  Yes.  A.  $11,282.30. 

# 

Q.  Now,  that  may  include  some  money  for  funerals  held 
in  1934  ?  A.  Yes,  sir. 

Q.  The  books  would  show  which  ones  were  paid  in  1934? 

A.  Yes,  sir. 

Q.  And  it  does  not  include  those  funerals  that  were  held 
between  January  1  and  May  19,  1933,  which  were  paid  for 
subsequent  to  May  19,  1933?  A.  it  includes  those — all 
those  that  were  paid  during  that  period. 

Q.  All  that  were  paid?  A.  Yes,  sir. 

Q.  But  it  does  not  include  those  that  were  not  paid?  A. 
That  is  right. 


Q.  Until  after  May  It),  or  held  between  January  1  ;md 
May  19,  1935?  A.  That  is  riarlit. 

Q.  Do  von  have  anv  wav  of  telling  how  manv  of 
407  those  funerals  were  paid  for  after  May  19? 
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A.  Do  I  have  any  way  ? 

Q.  Yes.  A.  I  eould  tell,  probably,  if  1  went  over  these 
books,  how  many  were  paid  for:  each  individual  date. 

Q.  Mr.  Collins,  according  to  the  account  filed  by  Mr. 
"Burke,  the  administrator,  lie  shows  in  that  account  that  lie 
has  received  $4,838.85  from  people  who  had  funerals  con¬ 
tracted  prior  to  the  death  of  Mrs.  Taltavull.  Now,  if  you 
will,  take  that  book  a  minute.  I  would  like  to  go  over  those 
and  see  if  these  figures — this  $4,838.85 — should  not  be 
added  to  the  net  income  as  is  shown  on  that  return  that 
you  have.  Would  you  look  first  at  Harriman?  A.  Harri- 
man  ? 

Q.  Yes.  Oh,  wait  a  minute.  I  might  have  when  it  was 
held.  Look  at  page  462,  first,  of  the  funeral  record.  That 
is  Reeves,  isn't  it?  A.  Yes. 

Q.  That  was  a  funeral  held  between  January  1  and  May 
19?  A.  Yes,  sir. 

Q.  $267?  A.  That  is  right. 

« 
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Q.  And  that  was  held  between  January  1  and  May  19, 
1935?  A.  Yes,  sir. 

# 
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Q.  According  to  my  calculation  that  totals  $3,520.06  of 
moneys  that  were  paid  after  May  19  for  funerals  that  were 
conducted  between  Januarv  1  and  Mav  19,  1935.  Have  vou 


any  way  of  adding  thorn  up  in  the  hooks,  other  than  taking 
them  one  by  one  ?  A.  That  is  all. 

Q.  Now,  409,  Portch,  a  funeral  that  was  held  in 
408  1984.  A.  Yes,  sir. 

Q.  And  was  paid  for  after  May  19,  1935.* 
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A.  Part  of  it. 

# 

Q.  Now,  that  totals  up,  according  to  my  addition,  to 
$018.21  of  moneys  that  were  brought  into  the  year  be¬ 
tween  Januarv  1  and  Mar  19,  for  funerals  conducted  in 
•  • 

1984.  Now,  on  the  income  tax  return  for  that  period,  what 
do  you  show  the  net  profit  to  be?  A.  $988.86. 

(t).  Should  there  not  be  included  to  that  this  $2,520.06 
that  was  paid  in  after  May  19,  to  show  the  net  income  for 
that  period? 
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A.  1  couldn't  tell  you  that. 

Q.  Well,  what  become  of  that  money?  A.  It  was  turned 
over  to  the  administrator. 

Q.  For  income  from  the  business  up  to  the  date  of  the 
death  of  the  testator,  from  .January  1  to.May  19?  A.  Yes, 
sir. 

# 

Q.  Yes.  Of  course,  that  was  income  plus  what  you  showed 
on  the  income  tax  return?  A.  Yes;  sure,  it  was  income. 

# 
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Q.  Now,  Mr.  Collins,  you  made  out  that  tax  return  for 
that  period.  Do  you  have  it  there  before  you?  A.  Yes,  sir. 

Q.  You  will  find  that  you  claim  a  deduction  of  $1,375.31. 
A.  Yes,  sir. 


US 


Q.  According  to  my  calculation  tlu*  figure's  that  1  have 
just  given  you  from  tlu*  Home  Title  Insuranee  Company, 
The  Mutual  Building  Assoeiatiou,  ami  the  National 
40D  Permanent  Building-  Assoeiatiou.  and  the  Park  Sav¬ 
ings  Bank,  add  up  to  $1,404. SI.  There  is  a  ditfer- 
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ence  of  $$9.7)0.  And  they  are  claimed  as  a  business  deduc¬ 
tion  on  that  return.  Does  that  refresh  your  recollection 
that  they  were  business  deductions,  or  just  claimed  as 
such ?  Do  you  see  what  I  mean  on  that?  A.  Yes,  I  think 

I  see  what  vou  mean.  I  mav  have  taken  three  of  those 
•  • 

as  a  business  deduction,  but  1  am  not  positive. 


* 
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# 

Q.  Xow,  the  total  of  all  of  those  figures-  On  Page  (57 
of  the  ledger,  Mr.  Hollins,  the  Standard  Oil  Company, 
$128.42.  What  was  that  for? 


Page  84 
A.  Fuel  oil. 

Q.  That  was  for  the  heating  of  the  whole  house?  A.  The 
heating  of  the  home:  yes — the  house. 

iQ.  That  has  been  claimed  as  a  business  deduction  in  the 
income  tax  return?  A.  Yes. 


# 

iVolume  o — Collins  before  Auditor — March  d(),  1938. 

Page  1SS 

# 

Q.  Was  there  any  entry  made  in  your  books  when  fun¬ 
erals  were  paid  after  May  19?  A.  Yes,  sir. 

Q.  Why  did  you  not  enter  the  payment  of  the  bills  in 
there,  and  did  enter  tin*  payment  or  the  receipt  of  money? 
A.  Well,  the  reason  for  that,  I  wanted  oil  these  bills  to  be 
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collected,  find  on  the  first  of  every  month  I  would  send  a 
hill  to  those  who  had  not  paid,  and  if  they  were  received 
I  would  then  turn  them  over  to  Mr.  Burke,  and  the  reason 
I  entered  them  on  the  ledger  was  for  the  reason  if  thev 
were  not  entered  I  would  probably  send  them  another  hill. 

Pa  ire  USD 

A.  It  the  money  was  addressed  to  the  firm  I  opened  all 
the  mail,  and  when  I  found  there  was  a  check  in  there 
410  covering  any  of  the  outstanding  bills  I  credited  it 
to  that  account  and  then  turned  it  over  to  Mr.  Burke. 

Q.  Didn't  1  understand  you  to  say,  sir,  you  sent  bills  to 
everyone  who  had  not  paid?  A.  That  is  right. 

Q.  After  May  19  you  continued  to  send  bills  to  fill  those 
people?  A.  Yes. 

Q.  On  the  stationery  of  the  AY.  Warren  Taltavull  Fun- 
end  Home?  A.  On  the  stationery  of  the  W.  Warren  Talta¬ 
vull  Funeral  Home.  We  have  changed  the  stationery  to 
the  W.  Warren  Taltavull  Funeral  Home. 

(t).  As  to  the  expenses  to  be  paid  out,  he  didn't  pay  any 
of  them?  A.  You  mean  the  outstanding  bills  ? 

Q.  Yes.  A.  Xo,  sir. 

Q.  Did  vou  turn  the  nionev  over  to  Mr.  Burke  that  vou 
received  for  those  funerals  that  were  collected  for  after 
May  19?  A.  Yes,  sir. 

Q.  Did  you  make  any  entry  in  the  book  about  that?  A. 
There  is  an  entry  in  the  book;  yes. 

Page  192 

* 

Q.  You  took  over  the  business  with  Mrs.  Grahe  on  the 
20th  day  of  May,  didn't  you?  A.  I  took  the  business  over? 

Q.  Yes. 

# 

A.  The  business  was  continued,  and  I  was  to  remain  as 
the  manager  of  the  business,  and  1  was  also  to  receive  50 


70 


per  cent  of  tin*  profits  of  the  business.  That  was  tile  con¬ 
dition  which  I  gave  them  that  I  would  continue  on  at  that 
time. 

Page  103 

i  Q.  Mr.  Collins,  did  you  and  Mrs.  (irahe  take  over 

411  that  business  as  partners  on  the  10th  day  or  the  20th 
dav  of  Mav,  1035! 

# 

A.  This  busines  was  taken  over  by  Mrs.  Grain*  and  I  with 

the  understanding  though  that  I  would  not  suffer  anv  loss; 

I  was  merely  to  receive  50  per  cent  of  the  business. 

* 

Q.  Mr.  Collins,  were  you  conducting  the  business  from 
May  20,  1035,  to  December  51,  1035,  as  a  partner  with  Mrs. 
Grahe.  A.  Xo. 

Q.  See  if  I  can  refresh  your  recollection.  Mr.  Collins,  by 
handing  you  a  certified  copy  of  the  partnership  tax  return 
filed  for  the  year  1035  on  the  W.  Warren  Taltavull  Fun¬ 
eral  Home,  from  Mav  20  to  December  31,  and  call  vour  at- 

tention  to  the  acknowledgment  there  in  vour  handwriting 

*  •  ~ 

(handing  paper  to  the  witness). 

A.  Yes,  sir. 

* 

!  Q.  You  swore  to  that,  didn't  you  !  A.  Yes,  sir. 

# 

Q.  Do  vou  want  to  change  vour  testimonv  now,  Mr.  Col- 
lins.  A.  Xo.  sir. 

Q.  Then,  when  you  swore  to  that,  it  was  not  true!  A. 
It  was  not  true.  I  didn’t  understand  it  until  after  I  spoke 

to  my  attorney  about  it. 

* 

Page  105 

# 

Q.  In  1036  there  was  another  partnership  return  made 
for  the  W.  Warren  Taltavull  Funeral  Home  for  the  entire 
year — it  is  Guardian  ad  litem  Exhibit  Xo.  4  in  evidence — 
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in  which  Mrs.  Grain*  swore  to  that  and  sets  out  that  you 
and  she  were  partners;  is  that  correct?  A.  Xo,  sir;  that  is 
untrue. 

* 

(L>.  Mr.  Collins,  you  kept  the  hooks  for  how  long,  of  the 
Warren  Taltavuli  Funeral  Home?  A.  Since  it  existed. 

* 

Page  196 

412  Bv  M r.  Sullivan  : 

(t>.  Do  you  mean  1927)  or  1927)?  A.  1927).  It  was  known 
as  the  Warren  Taltavuli  Funeral  Home — to  make  it  clear — 
and  after  that  as  the  W.  Warren  Taltavuli  Funeral  Home. 

By  Mr.  Wellford: 

(J.  Well,  you  kept  the  hooks  at  the  W.  Warren  Taltavuli 
Funeral  Home,  how  lone;?  A.  1927). 

(t>.  Did  you  keep  them  prior  to  that?  A.  Yes,  sir. 

Q.  And  that  was —  A.  W.  Warren  Taltavuli,  prior  to 

that. 

* 

Q.  How  long  did  you  keep  the  hooks  for  that  concern? 
A.  I  would  have  to  look  at  the  hooks  to  tell  vou. 

(,).  Since  January,  1920?  A.  Yes,  sir. 

* 

Pa  ire  210 
# 

Q.  Mr.  Collins,  in  regard  to  the  ownership  of  this  busi¬ 
ness,  on  May  20,  or  shortly  thereafter,  was  there  a  meet¬ 
ing  in  the  Taltavuli  Funeral  Home  in  which  there  were 
present  Mr.  Sullivan.  Mrs.  Grahe,  and  you,  and  it  was 
agreed  that  Mrs.  Grahe  should  take  over  the  business  and 
run  it?  And  I  might  add,  Mr.  Burke  also  was  present. 

A.  I  was  at  a  meeting  when  it  was  suggested  to  continue 
the  business.  Whether  or  not  it  was  stated  at  that  time  that 


Mrs.  Grahe  was  to  continue  it,  I  couldn't  say  definitely  right 
now. 
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# 

Q.  Was  it  suggested  to  Mrs.  Clralie  at  the  time? 

* 

A.  Was  it  suggested  to  Mrs.  Grahe  to  continue  the  busi¬ 
ness  ? 

Q.  Yes.  A.  I  would  say  no. 

(c).  Was  it  suggested  to  anyone?  A.  It  was  just 
413  the  general  opinion  of  those  assembled  that  the  busi¬ 
ness  should  continue. 

* 

Page  212 

Q.  Who  made  the  suggestion?  Did  Mr.  Sullivan?  A. 
I  can't  think  of  that,  Mr.  Wellford. 

* 

Q.  As  a  result  of  that  conference  in  which  Mr.  Sullivan. 

Mr.  Burke,  Mrs.  Grahe.  and  you  were  present,  you  and  Mrs. 

Grahe,  conducted  the  business  from  then  down  to  date,  did 

vou  not  ? 

* 

# 
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* 

A.  \  es,  sir. 
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Q.  I  notice  this  income  tax  return  that  you  made  for 
1933  from  .Tanuarv  1  to  Mav  19,  1933,  contains  a  business 
deduction  as  interest,  of  $1,375.31.  What  was  that  for? 
Can  you  show  me  from  the  books?  A.  Here  is  $200  interest 
on  note  (indicating).  And  then  there  is  $983.81,  interest 


I 


—  •> 

( •> 

paid  on  a  note,  or  something.  I  don't  know  anything  about 
that. 

Q.  Well.  what  does  it  show  there?  A.  ‘‘Home  Title  In¬ 
surance  Company",  on  March  16,  103"),  $665.81  was  paid  to 
the  Home  Title  Insurance  Company. 

(t).  Don't  you  have  two  others  there,  April  13  and 
May  14?  A.  They  were  paid  to  the  Mutual  Building  Associa¬ 
tion.  what  they  were  paid,  and  deducted  from  the  income 
tax.  And  there  is  $1S0  (indicating),  paid  to  Annie  G. 
Gralie. 

Q.  That  is  included  in  that.’  A.  That  is  included  in  that, 
also. 

(t>.  Well,  that  total  figure  was  not  a  busines  deduction, 
was  it?  A.  It  may  not  have  been  a  business  deduction, 
but  it  was  taken  as  such.  Q.  It  was  taken  as  such?  A. 
Yes,  sir. 

414  Q.  Then  the  net  income  for  that  period,  from  Jan¬ 
uary  1  to  May  1!*,  should  be  $1,375  more  than  what  is 


shown  bv  this  tigure  of  $03S;  isn't  that  correct? 


Yes; 


that  is  correct. 


Q.  Mr.  Collins,  the  building  where  the  business  is  con¬ 
ducted.  3610  Fourteenth  Street,  Northwest,  is  owned  by 
whom,  if  vou  know? 

7  • 
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A.  Annie  G.  Gray. 

Q.  And  how  hong  has  it  been  owned  by  her?  A.  Since 
the  death  of  Mrs.  Taltavull,  May  10,  1935. 

* 

(J.  Does  Mrs.  Gralie  pay  now  out  of  the  income  from  the 
business  the  incumbrance  that  is  due  on  that  house?  A. 
She  pays  a  certain  amount  of  £110  to  the  Building  Asso¬ 
ciation  every  month. 

Prior  to  tin*  death  of  Mrs.  Taltavull.  who  paid  that?  A. 
Prior  ? 

Q.  Yes.  A.  Mrs.  Taltavull. 


Q.  And  prior  to  the  death  of  Mr.  Taltavull,  who  paid  it? 
A.  Mr.  Taltavull. 

Q.  And  it  all  came  out  of  the  business?  A.  Yes. 

Q.  Your  records  and  checkbooks  show  that  there  was 

certain  moneys  out  of  that  business  paid  to  Mrs.  Grahe 

which  was  stated  to  be  a  loan.  Do  vou  know  anvthing  about 

•  •  * 

that  ?  A.  Xo,  sii-. 

Q.  And  you  know  nothin"-  about  any  loan?  A.  I  know 
about  a  loan  that  Mrs.  Grahe  loaned  to  Mr.  Taltavull. 
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Q.  When  was  that?  A.  I  couldn’t  say  definitely. 
415  It  was  when  he  first  went  into  business. 

Q.  When  he  first  went  into  business?  A.  Yes,  sir. 
Q.  Do  you  know  about  how  much  that  was?  A.  $7,000. 
(t>.  Loaned  that  to  Mr.  Taltavull?  A.  Mr.  Taltavull  and 
Mrs.  Taltavull. 

Q.  And  did  they  give  a  note  of  any  kind  for  that  ?  A. 
To  my  knowledge,  no. 

Q.  Was  there  any  evidence  of  indebtedness  given?  A. 
Xo,  sir. 

# 
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# 

By  Mr.  Wellford: 

Mr.  Godins,  did  you  not  so  state  on  that  partnership  re¬ 
turn  that  for  the  year  1950  you  took  more  than  $8,000  from 
that  business  ? 

* 
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A.  I  received  over  $8,000  during  that  period. 

416  Mr.  Wellford.  I  now  offer  in  evidence  all  of  the 
books  and  records  that  were  produced  under  the  sub¬ 
poena  duces  tecum  by  Mr.  Collins,  Mrs.  Grahe,  and  Mr. 


Ihirke,  as  it  will  Ik*  necessary  for  your  Honor  to  go  over 
those  in  making  up  your  report. 

And  I  am  through  with  mv  evidence. 

The  Auditor.  Then  the  books  are  in  evidence,  and  1  will 
let  the  lady  take  them  away,  with  the  understanding  that 
she  will  bring  them  back  here  when  they  are  wanted. 


Collins  called  by  Administrator — direct  testimony — 

April  21,  1938 

Volume  0 — page  243 
By  Mr.  Wellford: 

Q.  Mr.  Collins,  there  is  a  letter  here  which  appears  to  be 
signed  by  you,  dated  September  30,  1936,  reading  as  fol¬ 
lows  : 

“Washington,  District  of  Columbia. 
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I,  Francis  J.  Collins  of  the  District  of  Columbia,  do 
hereby  acknowledge  to  have  received  from  Joseph  P.  Burke, 
administrator  of  the  estate  of  Ellen  T.  Taltavull,  the  sum 
of  three  hundred  eighty-three  dollars  ($383.00)  in  full  pay¬ 
ment  of  a  balance  due  for  services  and  commissions  agreed 
upon  prior  to  May  19,  1935. 

In  consideration  whereof  1  hereby  exonerate,  discharge 
and  release  the  said  Joseph  P.  Burke,  administrator  of  the 
estate  of  Ellen  T.  Taltavull  from  and  against  all  claims 
above  mentioned. 

(Signed)  FRANCIS  J.  COLLINS  (Seal) 

Witness:  Peter  A.  Taltavull 


Date:  October  14,  1936.” 

Showing  that  $.383  was  paid  to  you  for  commissions  due 
you.  Where  do  you  find  in  the  book,  or  the  books,  that  you 
had  any  entries  showing  that  you  were  not  paid  up  to  date? 
A.  There  is  no  entry  in  the  book  at  all,  Mr.  Wellford. 


Q.  How  do  you  arrive  at  that  $383?  A.  T  can't 
417  arrive  at  that  particular  figure,  Mr.  Wellford.  There 
is  nothing  that  sliows  it  in  the  hook,  but  that  was  for 
automobile  hire,  my  services  and  commissions,  and  for 
money  owed  to  me  by  the  deceased,  Mr.  Taltavull. 

Q.  Mr.  Taltavull?  A.  Yes,  sir. 

Q.  Well,  how  much  was  owed  to  you  by  Mr.  Taltavull? 
A.  A  balance  of  $100. 

Q.  Have  you  any  evidence  in  the  book  to  show  that?  A. 
Xo,  sir. 
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Q.  This  ledger  book  shows  payments  to  you,  on  page  20, 
Francis  J.  Collins,  from  January  14.  1035,  to  May  0,  a  total 
of  $760.50.  A.  Yes,  sir. 

Q.  That  was  your  salary,  wasn't  it?  A.  That  is  what  I 
received  from  them. 

Q.  For  services  rendered  ?  A.  Yes  sir. 

Direct  Examination  by  Mr.  Sullivan 

Page  251 

* 

“Q.  What  was  your  compensation  during  the  entire  year 
1933? 
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A.  The  compensation  received  was  $2,085. 

Mr.  Wellford.  You  are  not  interested  after  May  10,  so 
you  stated  in  the  record.  You  said  you  were  not  inter¬ 
ested  at  all  after  May  10.  You  hadn't  anything  to  do  with 
the  business,  you  or  your  client. 

Mr.  Sullivan.  I  still  maintain  that,  but  1  maintain  that 
the  order  of  reference  is  one  that  we  have  to  adhere  to  as 
a  guide. 
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* 

(t>.  Now,  I  show  you  Guardian  Ad  Litem 's  Exhibit  Xo. 
4,  ilie  calendar  year  1936,  what  is  called  a  partnership  re¬ 
turn;  and  I  will  ask  vou  if  vou  can  inform  us  likewise  with 
respect  to  that.  A.  I  have  to  treat  this  the  same  way.  I 
will  have  to  add  up  the  totals  to  find  the  accruals  for  that 
yea  r. 

Q.  Were  you  able,  in  your  response  to  the  ques- 
424  tions  about  the  other  return,  to  give  the  approximate 
total  or  difference  between  the  two  bases? 
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A.  1  would  answer  that  yes. 

Q.  Please  give  us  the  benefit  of  it.  A.  $4,556.73  more  on 
the  accrual  basis. 

Q.  More  in  the  way  of  net  income?  A.  More  net  income; 
yes. 

By  Mr.  Wellford: 

Q.  Which  return  is  that  ?  A.  1935,  May  20,  1935,  to  De¬ 
cember  31,  1935. 

By  Mr.  Sullivan: 

Q.  In  other  words,  is  that  difference  arrived  at  by  total¬ 
ing  the  amounts  contracted  to  be  paid  the  establishment  for 
funerals  during  that  period,  less  the  amounts  actually  col¬ 
lected  from  those  funerals  during  that  period?  A.  I  can 
answer  this  question:  It  is  the  actual  funerals  that  hap¬ 
pened  during  that  period,  the  totals  of  each  and  every  one 
of  those  funerals,  minus  the  amount  of  actual  cash  re¬ 
ceived  during  that  period  of  May  19,  1935,  to  December 
31,  1935. 

Q.  That  is  how  you  arrived  at  that  figure?  A.  Yes,  sir. 

Q.  Xow,  what  have  you  done  with  respect  to  expenses 
incurred, — the  total  of  those,  contradistinguished  from  the 
amount  of  expenses  actually  paid  during  that  period?  A. 
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All  of  the  items  con t meted  ns  expenses  durinir  that  period, 
with  the  exception  of  those  that  were  contracted  in  Decem¬ 
ber,  were  paid  during  that  period  on  that  particular 
Ad  Litem  *s  Exhibit  3,  as  deductions. 

Pac:e  360 

* 

Q.  Xow,  will  you  come  back  to  the  other  return — the  1936 
return,  which  I  have  handed  you,  and  .uive  us.  if  you  can, 
the  same  information  with  regard  to  adjustment  of  ac¬ 
cruals  on  the  debit  side  and  adjustment  of  expenses 
4*25  incurred  on  the  accrual  basis  in  the  same  way  as  you 
i  have  done  for  those  previous  periods? 

By  Mr.  Wellford: 

Q.  Do  you  mean  to  convey.  Mr.  Collins,  that  the  income 
tax  in  1935,  from  May  19.  1935,  to  December  31,  1935  on 
the  accrual  basis  was  $4,456.73  more  than  it  was — 
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A.  On  the  cash  basis. 


Cross-examination  by  Guardian  ad  litem 
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# 

Q.  Mr.  Collins,  you  testfied  that  you  had  earned  more 
money  than  you  actually  received  while  employed  at  the 
Taltavull  Funeral  Home  in  certain  years;  is  that  correct? 
A.  Yes?  sir. 

Q.  And  can  you  point  out  what  particular  years  you 
earned  more  than  you  received?  A.  Xo;  1  can't  point  out 
any  particular  year. 

Q.  You  have  ben  paid  everything  that  is  owinir  you  to 
date,  haven’t  you?  A.  Yes,  sir. 


Q.  And  there  Is  nothing  owing  to  you  today  from  the 
Taltavull  Funeral  Home,  up  to  the  death  of  Mrs.  Taltavull? 
A.  There  is  nothing  owing:  me  from  Mr.  or  Mrs.  Taltavull, 
if  that  is  what  you  mean;  no,  sir. 

Q.  And  the  hooks  disclose  what  was  paid  to  you  every 
year,  do  they  not ?  A.  Yes;  with  the  exception  of  my  claim 
against  the  estate. 

Q.  Your  claim  against  the  estate  ?  A.  Yes,  sir. 

Q.  What  do  you  mean  by  that,  sir?  A.  Well,  the  amount 
that  I  received  from  Mr.  Burke.  There  is  nothing*  in  the 
books  that  will  indicate  that  that  was  owed  me. 

426  Q.  But  there  is  something*  in  there  to  indicate  that 
that  was  paid  to  you,  isn't  there? 
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A.  Xo,  sir.  It  may  be  in  the  administrator's  report,  but 
it  is  not  in  these  books. 

Q.  You  are  speaking  of  the  $383?  A.  Yes,  sir. 

Q.  And  $100  of  that  you  claim  was  due  you  from  Mr. 
Taltavull?  A.  Yes,  sir. 

Q.  And  $283  was  due  to  you  from  Mrs.  Taltavull?  A. 
That  is  right. 

Q.  Can  you  point  out  how  you  arrived  at  that  ?  A.  Well, 
services  rendered  to  Mrs.  Taltavull, — 

(L).  Can  you  point  out  in  the  book —  A.  (Continuing) — 
and  tin*  automobile  hire.  There  is  commission  on  this  par¬ 
ticular  case  right  here  (indicating).  There  is  nothing  to 
indicate  that  this  was  my  case  in  the  first  place. 

Q.  Nothing  in  the  books  to  indicate  that  they  were  your 
cases?  A.  Xo,  sir:  nothing  in  the  books  to  indicate  it. 

Q.  You  just  told  Mr.  Burke  that  they  were  your  cases, 
and  how  much  it  was,  and  he  paid  you?  A.  Yes,  sir. 

Q.  And  you  told  him  that  Mr.  Taltavull  owed  you  $100 
and  he  paid  you  that  ?  A.  Yes,  sir. 

Q.  And  that  $100  was  due  to  you  for  what  time — what 
year?  A.  I  couldn’t  tell  you  exactly  what  year.  It  was  be- 
vond  1932. 


so 
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Q.  And  Mr.  Burke  paid  you,  when?  A.  1935,  I  guess, 
or  '36, 1  guess  it  was. 


427  Q.  Do  you  have  any  records  in  a  private  book  of 
your  own?  A.  Xo,  sir;  I  never  questioned  Mr.  Tal- 
tavull  or  Mrs.  Taltavull  about  anything. 


Q.  You  stated,  Mr.  Collins,  that  there  was  an  agreement 
between  you  and  Mr.  Taltavull  that  dated  back  around 
1928,  and  that  vou  could  look  in  a  book  which  Mr.  Sullivan 
agreed  to  produce  and  ascertain  if  that  is  correct.  Could 
you  point  out  to  me  in  that  book  that  agreement?  A.  Xo, 
sir. 
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Q.  You  were  paid  right  along,  as  the  years  went  by,  your 
commission?  A.  Yes,  sir. 

Q.  All  with  the  exception  of  that  $100  that  slipped  by 
until  both  of  them  died;  that  is  correct,  isn't  it?  A.  Yes, 
that  is  correct. 

• 
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Q.  Mr.  Collins,  1  call  your  attention  to  Guardian  Ad 
Litem 's  Exhibit  Xo.  1,  income  tax  return  for  the  calendar 
year  1935  from  January  1  to  May  19,  1935,  and  it  is  shown 
that  you  either  prepared  or  assisted  in  preparing  this  re¬ 
turn.  A.  Yes,  sir. 

Q.  Who  signed  that  return?  Mr.  Burke,  didn't  he?  A. 
Yes,  sir. 


SI 
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* 

Q.  Have  you  in  that  book,  either  a  notation  showing  the 
payments  that  were  made  to  the  Building  Association,  or 
to  the  American  Security  and  Trust  Company,  or  whatever 
bank  held  the  notes  for  the  vear  1933. 
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A.  Tlie  notes  that  were  paid  by  Mr.  Taltavull  during  that 
year  are  listed  here,  to  the  bank. 

Q.  Ar  they  taken  off  of  this  income  tax  return  as 
428  a  deduction?  A.  I  imagine  so,  Mr.  Wellford. 

Q.  Then  they  were  deducted  as  a  business  deduc¬ 
tion?  A.  Yes,  sir. 

Q.  For  the  year  1933?  A.  Yes,  sir. 

Q.  And  what  did  they  total?  A.  In  the  book  they  total 
$2,573.43. 

Q.  Mr.  Collins,  I  call  your  attention  to  Guardian  Ad 
Litem ’s  Exhibit  Xo.  9,  which  purports  to  be  the  income  tax 
return  from  March  29  to  December  31,  1934,  made  by  Mrs. 
Warren  Taltavull,  “interest  on  business  indebtedness, 
$1,220.24.”  Could  you  show  me  in  the  book  how  you 
reached  that  figure?  A.  I  can't  arrive  at  that  exact  fig¬ 
ure,  but  on  page  58  there  is  $200  paid  to  the  Park  Savings 
Bank. 

* 
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And  then  on  page  45,  paid  Annie  G.  Grahe,  August  10, 

$200. 

Q.  Was  that  a  business  deduction?  A.  That  was  per¬ 
sonal.  1  couldn't  say  what  that  was  for. 

Q.  You  put  it  down  as  a  business  deduction,  didn’t  you? 
A.  1  put  it  down;  yes. 


S2 


Q.  Does  that  make  up  the  total?  A.  Pretty  close  to  it, — 
$1,022.81.  The  deduction  is  what?  $1,220.24. 
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Q.  Did  you  take  over  the  automobiles,  Mr.  Collins,  on 
the  19th  day  of  May,  or  the  20th  day  of  May,  1935,  in  the 
operation  of  this  business.  A.  Xo,  sir;  I  didn't  take  them 
over. 

Q.  Did  you  and  Mrs.  Grahe  take  them  over  together?  A. 
I  would  sav  no. 

Q.  Who  did  take  them  over?  A.  I  couldn’t  answer  that 
question. 

Q.  There  were  automobiles  there,  were  there  not,  Mr. 
Collins,  when  Mrs.  Taltavull  died?  A.  There  were. 
429  Q.  And  the  business  was  continued  on  by  you  and 
Mrs.  Grahe.  A.  The  business  was  continued;  yes. 
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Q.  By  you  and  Mrs.  Grahe?  A.  I  took  care  of  any  busi¬ 
ness  that  came  in  there. 

Q.  The  business  was  continued,  Mr.  Collins,  by  you  and 
Mrs.  Grahe?  A.  Yes,  sir. 

Q.  And  you  hied  a  return  for  that  period  as  a  partner 
of  Mrs.  Grahe.  A.  Yes,  sir. 

Q.  Did  you  and  Mrs.  Grahe  not  take  over  those  automo¬ 
biles  on  the  20th  day  of  May?  A.  I  would  say  no. 

Q.  What  became  of  them?  A.  They  were  in  the  garages 
where  they  were  kept. 

Q.  Where  are  those  garages.  A.  One  is  in  the  rear  of 
3619  Fourteenth  Street ;  and  one  in  the  rear  of  Perry  Place 
— I  don't  know  the  exact  number.  They  were  used  from 
May  20  to  December  31  by  the  W.  Warren  Taltavull  Fu¬ 
neral  Home,  in  which  you  and  Mrs.  Grahe  were  operating, 
were  they  not?  A.  Yes,  sir. 

Q.  How  did  you  get  possession  of  them?  A.  I  don’t 
know  exactly  how  we  came  into  possession  of  them. 


Q.  See  if  I  e{m  refresh  your  recollection,  Mr.  Collins.  A. 
Yes;  I  would  be  glad. 

Q.  On  the  20th  day  of  May,  or  shortly  thereafter,  was 
there  not  a  meeting  at  the  home  of  Mrs.  Taltavull,  in  which 
there  were  present  Mr.  Sullivan,  Mr.  Burke,  Mrs.  Grahe, 
and  Yourself,  and  at  that  meeting  there  was  discussed  the 
operation  of  the  business,  and  you  stated  that  you  would 
not  go  on  unless  you  received  30  percent  of  the 
430  profits  ?  A.  Yes,  sir. 
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* 

Q.  Was  there  any  agreement  made  at  that  time  with 
anyone  about  those  automobiles?  A.  T  don't  think  so, 
Mr.  Wellford. 

Q.  Do  you  recall  when  that  was  made,  if  any?  A. 
Shortly  after. 

Q.  And  who  was  it  between  ?  A.  The  administrator. 

Q.  And  you  and  Mrs.  Grahe?  A.  I  don’t  recall  whether 
Mrs.  Grahe  was  there,  or  not.  I  think  she  was. 

Q.  And  what  was  the  agreement  ?  A.  That  we  would 
pay  the  estate  a  certain  amount  for  the  use  of  the  auto¬ 
mobile  hire. 
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Q.  Mr.  Collins,  from  .January  1  to  March  *29,  1934, 
431  I  have  *2*2  funerals  on  my  paper  here.  Would  you 
mind  telling  me  if  that  is  correct?  A.  That  is  cor¬ 
rect,  sir. 


Q.  Could  you  tell  us  what  the  income  was  for  those  22 
funerals?  There  is  a  tax  return  there  that  you  filled  out 
for  Mrs.  Taltavull  on  that.  A.  Xow,  you  wanted  to  know — 
Q.  What  was  the  total  income  for  the  business  for  those 
22  funerals  from  Januarv  1  to  March  29?  A.  $6,482.08. 
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(t).  Was  that  the  net  income ?  A.  Xo,  sir.  I  thought  you 
said  total  receipts. 

Q.  Xo.  What  was  the  net  income?  A.  The  net  income 
is  $1,523.61. 

Q.  Xow,  from  March  20,  tin*  day  after  tin*  death  of  Mr. 
Taltavnll,  to  December  31.  I  have  62  funerals  on  my  paper 
here.  A.  Yes;  that  is  right. 

Q.  I  have  a  net  income  of  $672.81,  as  shown  on  the  in¬ 
come  tax  return.  That  is  a  return  made  by  Mrs.  Taltavnll. 
after  the  death  of  Mr.  Taltavull.  A.  Did  you  give  me  the 
net  income? 

Q.  The  figure  I  have  here  was  $672.81.  Is  that  what  it 
shows  there?  A.  What  period  is  that,  Mr.  Wellford?  I 
must  have  the  wrong  one. 
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(,).  From  March  2!)  to  December  31,  1034.  A.  March  20 
to  December  31.  1034,  shows  net  income  of  $672.81. 

Q.  That  was  62  funerals,  was  it  not?  A.  Yes,  sir. 

* 

The  Witness.  T  find  from  these  income  tax  returns  there 
is  an  indication  that  the  expenses  were  far  greater,  or  the 
amount  paid  for  merchandise  during  that  period  was  far 
greater,  in  the  period  of  March  20  to  December  1,  1034, 
than  it  was  in  the  period  of  January  1,  1034,  to 
432  March  28,  1034.  As  an  example,  in  advertising  dur¬ 
ing  that  period  we  spent  $1,084.67. 

Q.  What  period?  A.  March  20,  1034,  to  December  31, 
1034:  whereas  for  advertising  during  the  period  of  Janu¬ 
ary  1,  1034,  to  March  28,  1034,  it  only  shows  $303.89:  and 
so  on  down  the  list  of  expenses.  Merchandise  alone  mer¬ 
chandise  paid  for  from  March  20,  1034,  to  December  31, 
1934,  was  $6,564.65;  whereas  from — in  the  period  from 
January  1,  1034,  to  March  28,  1034,  the  merchandise  was 
$2,082.28. 

Q.  There  is  about  the  same  amount  of  merchandise,  how¬ 
ever,  that  would  be  used  for  almost  every  funeral,  isn’t 
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there?  A.  Yes;  the  same  amount  of  merchandise,  but  the 
amount  of  expenses  would  be  different. 

* 

Q.  Now,  I  want  to  call  your  attention  to  income  tax  re¬ 
turn  from  January  1  to  December  31,  1936,  which  was  a 
partnership  return,  which  shows  105  funerals,  according 
to  the  book,  and  shows  a  net  return  of  $16,369.35.  The  re¬ 
turn  of  January  1  to  May  19,  1935,  showed  38  funerals, 
and  a  net  income  of  $938.86.  Can  you  explain  why  there 
should  be  such  a  difference  between  those  two?  A.  The 
only  way  T  can  explain  that,  Mr.  Wellford,  is  that  the 
amount  of  the  funerals — the  amount  received  from  each 
funeral,  minus  the  expenses  paid  out  during  that  time, 
represents  the  cash  that  was  on  hand  and  made  during  that 

rear. 

* 
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(t>.  All  right.  I  understood  you  to  be  working  on  a  sal¬ 
ary  and  a  commission  basis —  A.  (Interposing)  Yes,  sir. 

Page  391 

Q.  (Continuing) — up  to  the  19th  day  of  May,  1935;  is 
that  correct  ?  A.  Yes,  sir. 

433  Q.  And  from  that  time  on  you  went  on  a  50  per¬ 
cent  basis — that  is  50  percent  of  the  net  income?  A. 
Yes,  sir. 

Q.  "What  difference  was  there  between  your  earnings  on 
a  salary  and  commission  basis  and  the  50  percent  basis?  A. 
A  great  deal;  a  great  difference,  Mr.  Wellford. 

Q.  How  many  funerals  were  there  in  the  year  1937,  Mr. 
Collins?  I  have  109  here.  A.  I  think  that  would  be  right. 
T  was  going  to  say  that.  109  funerals. 

Q.  And,  according  to  this  Guardian  Ad  Litem ’s  Exhibit 
No.  6  there  is  a  net  income  of  $6,851.46  during  1937 ;  vet  the 
year  previous  to  that,  1936,  there  were  105  funerals,  and 


shows  $18,3(59.35.  What  was  the  cause  of  that 
A.  I  have  not  seen  this  income  tax  return. 


difference ? 


Bv  Mr.  Sullivan: 
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Q.  You  said  you  have  not  seen  it ?  A.  T  have  not  seen  it. 

(After  examining  the  income  tax  return:) 

The  Witness: 

A.  Mr.  Wellford,  I  don't  know  how  they  arrived  at  this 
figure.!  But,  in  answer  to  that.  I  received  during  the  year 
1937  a  salarv  not  included  in  that  net  income. 

By  Mr.  Wellford: 

Q.  What  did  von  sav ?  A.  i  received  mv  salarv  from 
that  amount — this  (indicating)  would  be  the  net  income 
here,  $0,8.')  1.4(5,  the  way  1  understand  it,  and  it  shows  here 
for  labor — and  1  presume  that  my  salary  was  taken  into 
consideration  under  that  caption — and  that  is  prob- 
434  1  ably  the  reason  why  there  is  such  a  vast  difference 

in  these  returns. 

Mr.  Wellford.  That  is  all. 


Herr oss  Era m  i n <i t i o )i 
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* 

Q.  Mr.  Collins,  you  made  out  all  of  the  income  tax  re¬ 
turns  for  1933  down  to  May  19,  1935,  didn't  you?  A.  Well, 
I  assisted.  Mi-.  Wellford:  yes. 

Q.  And  you  took  all  of  the  deductions  that  you  had  a 
right  to  claim  on  them,  didn't  you  ?  A.  So  far  as  I  know; 

ves. 

• 

Q.  And  was  there  any  question  ever  raised  by  Mr.  Tal- 
tavull  or  Mrs.  Taltavull  that  a  deduction  for  the  rent  of 
the  premises  should  be  taken  off? 
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A.  Xot  to  my  knowledge. 


Volume  10 — before  Auditor — November  17,  10*18 
Dirvel  Examination  hij  Arfminisl rotor 

#  *  • 

(t>.  Who  hired  these  automobiles.*  A.  The  Tnltavull  Fu¬ 
neral  Home. 

Q.  Who  constituted  the  Taltavull  Funeral  Home?  A. 
Well,  I  was  manager. 

Q.  And  who  else?  A.  T  hired  the  cars. 

Q.  Then  you  hired  them?  A.  Yes,  sir. 

Q.  From  whom  ?  A.  Mr.  Burke. 

Q.  And  how  much  did  you  agree  to  pay?  A.  $7  for  the 

hearse:  $5  for  the  limousine:  and  $3  for  the  wagon. 

# 

437  Q.  And  who  made  that  agreement  with  whom,  Mr. 
Collins?  A.  With  Mr.  Burke. 

Q.  Did  you  make  that  yourself,  or  did  Mrs.  Grahe 
make  it? 
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A.  I  think  we  were  all  present — all  three  of  us. 

Q.  All  three  of  you?  A.  Yes,  sir. 

O.  Was  Mr.  Sullivan  present?  A.  Xot  that  1  remember. 
Q.  When  was  this?  A.  Shortly  after  the  death  of  Mrs. 
Taltavull. 

Q.  How  soon  after  the  death?  A.  I  would  say  immedi- 
atelv  after  the  death. 

Q.  Was  that  at  the  conference  which  was  held  in  the 
home,  when  Mr.  Sullivan  and  you  and  Mrs.  Grahe  and  Mr. 
Burke  were  there?  A.  I  don’t  believe  it  was.  I  think  it 
was  one  evening  there. 


438  Testimony  of  Collins  before  Court,  February 

23,  1939 

Volume  1 — page  186 

Direct  examination 

Bv  Mr.  Well  ford: 

#  #  # 

j 

(The  following  down  to  blaek  line  should  be  read  after 
“They  must  have  agreed  on  that.”  on  page  226  of  Appel¬ 
lant's  Appendix.) 

440  Page  192 
# 

Q.  But  as  a  result  of  that  conference  you  have  continued 
the  business  with  Mrs.  Grahe  down  to  the  present 

441  date,  have  you  not  ?  A.  Yes,  sir.  We  have. 


By  the  Court: 

Q.  Wait  a  minute.  You  are  in  partnership  with  Mrs. 
Grahe? 

Mr.  Wellford.  1  am  going  to  bring  that  out. 

The  Court.  Do  you  recall  that?  They  started  out  as  a 
partnership.  They  swore  to  that  partnership  in  the  income 
tax  return. 

Mr.  Wellford.  I  am  going  to  bring  that  out  in  the  next 
question,  if  your  Honor  please. 

The  Court.  Where  is  that  income  tax  return? 

Mr.  Wellford.  Here  it  is,  your  Honor  (handing  a  paper 
to  the  Court). 

By  the  Court : 

Q.  This  is  your  signature  here.  Isn’t  that  your  signa- 


ture?  Wo  want  tin*  facts  in  this  matter. 
Mr.  Wollford.  Vos.  You  signed  that? 
A.  Yes. 


(The  following  should  ho  road  after  the  last  line  of  Ap¬ 
pellant's  Appendix  p.  2l?8.) 

#  •  « 
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# 

Q.  Don't  you  recall  that  it  was  in  January  of  1937,  be¬ 
fore  you  produced  this  return — don’t  you  recall  that  I 
asked  you  to  go  to  the  Collector  of  Internal  Revenue  and 
obtain  a  copy  of  this  return?  A.  I  do. 

ft 

Q.  It  was  subsequent  to  that  that  you  tiled  the  return! 
A.  5  es,  sir. 

Q.  What  did  your  counsel  tell  me?  A.  He  told  me  I  had 
no  business  making  it  out. 

Q.  Then  what  did  you  do?  A.  I  refused  to  make  out  the 
one  for  the  following  year. 

Q.  Who  made  that  out?  A.  Mrs.  Grahe. 

Q.  But  you  still  took  50  percent  of  the  profits?  A.  I  did. 
Yes,  sir. 

Q.  But  you  consider  now  that  you  have  not  been  a  part¬ 
ner  since  December  31,  1936?  A.  Now  I  consider  I  was 
never  a  partner. 

Bv  the  Court : 

Q.  Because  your  lawyer  told  you  that  you  were  not!  Is 
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that  the  only  reason?  A.  That  is  right.  Yes,  sir. 
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By  Mr.  Wellford: 

Q.  In  this  exhibit  it  shows  that  the  gross  receipts  were 
$33,776.24.  Now,  with  less  than  $3,000  more  in  the  income 
of  1936  you  withdrew  $8184.67 ;  and  in  this  return  you  only 
withdrew  $5,000  and  some.  Why  is  there  that  difference? 
A.  The  money  wasn’t  there  to  be  divided,  in  the  bank. 

Q.  But  there  was  about  as  much  due  you,  wasn't  there? 
A.  I  presume  so.  Yes,  sir. 

* 
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Q.  Now,  Mr.  Collins,  what  was  your  salary  in  that  busi¬ 
ness  hp  to  the  death  of  Ellen  P.  Taltavull,  paid  you  for  ser¬ 
vices  rendered  from  January  1  to  May  19,  1935?  A.  You 
mean  the  actual  amount  that  I  received  from  them? 

Q.  What  was  your  salary?  A.  I  had  no  salary,  Mr.  Well- 
ford.  I  worked  on  piece  work;  got  paid  for  what  I  did. 

Q.  Don't  the  books  show  you  as  withdrawing  a  salary? 
A.  I  presume  so.  Yes. 

Q.  And  you  kept  those  books  ? 

By  the  Court: 

Q.  And  did  you  keep  all  the  books?  A.  We  all  kept  the 
books,  your  Honor. 

Q.  He  asked  you  if  you  kept  the  books?  A.  Xo,  sir.  I 
did  not.  We  all  kept  the  books — Mr.  Taltavull,  Mrs.  Talta¬ 
vull,  and  myself. 
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Q.  Did  you  get  a  certain  amount  per  month  from  January 
to  May,  or  did  you  depend  upon  being  paid  for  each  job? 
A.  For  each  case,  Yes,  sir. 


1)1 


Q.  I)o  you  recall  what  your  compensation  actually 
446  amounted  to  then  for  that  particular  period?  A.  Xo, 
sir.  I  don't  recall.  But  1  can  look  that  up,  your 
Honor. 

The  Court.  I  see. 

By  Mr.  Wellford: 

Q.  Mr.  Collins,  according-  to  the  Auditor’s  report  here, 
for  the  period  January  1  to  May  19,  1935,  “Francis  J. 
Collins,  salary  $769.50.'’  Is  that  correct?  A.  That  must 
be  correct. 
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Q.  Mr.  Collins,  Mrs.  Gralie  pays  to  the  building  associa¬ 
tion  $110  a  month  from  the  business,  doesn't  she?  A.  Yes, 
sir. 

Q.  Is  that  deducted  before  you  get  your  half  ?  A.  Yes,  sir. 

Q.  That  is  paid  out  before  you  strike  a  net  profit  ?  A. 
Yes,  sir. 

By  the  Court : 

Q.  Is  that  regarded  as  rental  for  that  business  here?  A. 
Your  Honor,  1  presume  so. 

The  Court.  She  had  a  loan  that  she  was  paying  for? 

Mr.  Wellford.  Yes. 

The  Court.  What  was  the  amount  of  that  ? 

Mr.  Wellford.  $110  a  month. 

The  Witness.  We  have  been  paying  that  for — 

By  the  Court: 

Q.  She  was  paying  that  out  of  the  business  during  her 
so-called  partnership.  Were  you  consulted  by  her  about 
that?  A.  No,  sir.  I  was  not  consulted  about  that.  I  didn’t 
object  to  it. 


Q.  But  that  was  not  being  paid  as  rental  for  the  property? 
A.  No. 

That  is  one  reason  why  the  difference  in  the  income  tax.  I 
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deducted  that  amount  from  rent,  and  the  income  tax,  the 
Internal  Revenue  man,  advised  me  that  I  had  no  business 
doing  that.  Therefore  I  had  to  pay  back  taxes  on  that 
amount. 

Q.  What  was  it  that  you  deducted?  A.  Rental. 

Q.  Rental?  A.  Yes.  $1320,  paid  to  the  building  associa¬ 
tion  ;  and  I  deducted  that. 

Q.  You  deducted  half  of  that  amount  as  rent  ?  A.  As 
rent  for  the  business. 

Q.  And  he  wouldn't  allow  it?  A.  He  wouldn’t  allow  it. 
No,  sir. 
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Q.  She  take  half  of  the  profits  after  she  pays  out  this 
building  association,  and  you  take  the  other  half?  That 
is  correct,  isn’t  it?  A.  Yes.  That  is  approximately  correct. 
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Q.  Very  well.  Was  there  any  year  prior  to  the  death  of 
Mrs.  Taltavull  that  your  income  from  services  amounted  to 
more  than  $2500?  A.  1  don't  think  so. 

Q.  You  rented  your  car,  of  course,  to  all  funerals  and  got 
the  regular  $7  a  day?  A.  That  is  right. 

Q.  That  brought  you  up  to  $900  a  year  more?  A.  As  I 
recall  it. 

Q.  Mr.  Collins,  can  you  point  to  any  year  in  which  you 
earned  more  than  you  were  paid.  A.  I  don’t  recall  which 
year  it  was. 


93 


Page  214 
Q.  Very  well. 

•  •  • 

44S  Page  216 

Q.  As  to  the  merchandise  that  was  turned  over  to  you 

and  Mrs.  Gralie  on  Mav  19 — that  has  all  been  used  bv  vou 

»  *  • 

two,  hasn't  it?  A.  It  lias  been.  Yes. 

Q.  And  the  automobiles — they  have  been  used  by  you? 
A.  They  have.  Yes,  sir. 

# 
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*  *  • 

Q.  And  you  conducted  the  business  under  the  name  of 
“Taltavull  Funeral  Home,”  you  say?  A.  “W.  Warren 
Taltavull  Funeral  Home.”  Yes,  sir. 

Q.  This  telephone  bill  for  these  listings  is  paid  as  a  busi¬ 
ness  expense,  isn't  it?  A.  Yes,  sir. 

Mr.  Wellford.  I  would  like  to  offer  this  book  in  evidence, 
if  your  Honor  please. 

The  Court.  All  right.  You  want  one  page? 

Mr.  Wellford.  We  will  take  one  page,  if  we  can  agree 
to  it,  because  the  book  is  no  good  other  than  that  as  far 
as  I  am  concerned.  Is  that  satisfactory,  sir? 

Mr.  Sullivan.  No.  I  think  the  section  relating  to  funeral 
directors  and  embalmers  should  go  in  as  a  unit. 

Mr.  Wellford.  All  right.  Let  the  whole  book  go  in. 

Mr.  Sullivan.  No.  Just  that  section  there.  Eighteen  pages. 
• 

450  Page  219 

The  Court.  Don’t  encumber  the  record  with  all  of  those 
pages. 

Mr.  Sullivan.  It  begins  with  page  159  and  ends  on  page 
167. 
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Mr.  Wellford.  I  might  ask  what  the  purpose  of  putting 
all  that  in  is. 

Mr.  Sullivan.  It  shows  this  in  its  setting,  and  shows  the 
expensive  nature  and  keen  competition  in  this  business. 

Mr.  Wellford.  Very  well.  Then  you  want  it  to  go  in 
from  page  159 — 

Mr.  Sullivan.  To  and  including  page  1G7. 

• 
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Cross  Examination  By  Administrator 
By  Mr.  Sullivan: 

Q.  Now,  since  his  death,  either  during  the  life  of  his 

widow  or  subsequent  to  her  death,  have  the  customers  ever 

been  given  to  understand  that  W.  Warren  Taltavull  was 

still  living  and  conducting  the  business? 

Mr.  Wellford.  I  object  to  that  question.  I  don’t  see  any 

materialitv. 

•> 

The  Court.  You  mav  answer  it. 

•> 

A.  Xo,  sir.  They  have  not. 

By  the  Court: 

Q.  These  telephone  listings  would  indicate,  though,  that 

he  was  still  alive?  A.  Thev  would,  vour  Honor. 

•  • 
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Bv  Mr.  Sullivan: 

•> 

*  *  • 
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By  Mr.  Sullivan: 

Q.  Now,  is  the  reason  why  you  think  that  the  name  along 
with  the  premises  would  add  something  to  the  price  for  the 
premises  is  that  certain  people  would  be  apt  to  call  up  and 


irivo  vou  the  lmsincss  when  thov  had  a  death  in  the  familv, 

*-  •  •  *7 

hy  reason  of  their  past  aequaintanee  with  that  name.’  A. 
That  is  riiilit.  Sure  they  would. 

# 

Paire  231 

# 

4f)2  By  the  Court: 

(t).  In  that  neighborhood,  in  tin*  vicinity  or  nearhy,  within 
the  proper  zoning,  you  could  move  that  business  anywhere 
within  that  area  that  was  reached  hy  your  advertising  in 
magazines  and  so  on?  A.  Move  that  business? 

Q.  Ves.  A.  Vou  would  have  an  awful  hard  time  moving 
an  undertaking  business. 

(t).  As  to  the  same  facilities  elsewhere? 
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A.  Vou  would  not  he  able  to  unless  you  built  something 
to  accommodate  them. 

Q.  I  understood  this  building  oriuinallv  was  a  residence.’ 
A.  ^  os,  sir. 

Q.  And  by  the  expenditure  of  $8,000 —  A.  $8,000,  yes,  sir. 
Q.  Or  a  little  bit  more,  they  were  able  to  convert  that 
into  a  funeral  parlor?  A.  Well,  it  was  conducted  as  a  par¬ 
lor  before  the  improvements  of  $8,000. 

Well,  the  $8,000  improvements  were  made  so  that  you 
were  able  to  no  on  and  do  the  business  you  are  doinjr  now: 
that  is.  without  that  improvement  you  could  not  do  near 
the  business  you  are  doing  now?  A.  1  think  we  could. 

# 

Q.  Out  in  that  particular  neighborhood,  and  that  name 
would  have  been  just  as  valuable  whether  in  the  ediie  or 
middle  of  that  neighborhood  ?  A.  Ves. 


# 


Bv  Mr.  Sullivan: 

* 

456  Page  *248 


* 


By  the  Court: 

Q.  Did  anyone  question  the  right  of  your  going  ahead 
and  keeping  the  doors  open  at  all ?  A.  Xo,  sir,  they  did  not. 

Q.  How  did  the  conversation  come  up  then  about  this 
going  on  as  it  always  had/  You  were  there? 
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A.  I  was  there. 

Q.  And  to  run  it  as  you  had  always  run  it?  How  did 
you  happen  to  discuss  the  question  at  all  about  whether 
there  was  any  right  to  run  the  place  temporarily,  perma¬ 
nently,  or  otherwise?  Do  you  recall  how  that  question 
came  up?  A.  1  would  like  to  be  able  to  remember  that.  I 
don't  like  to  just  surmise  anything;  I  would  like  to  give 
the  truth  as  to  just  what  1  actually  remember  at  that  time. 

$ 

Q.  Well,  did  you  have  any  question  ever  in  your  own 
mind  about  the  propriety  of  continuing  the  business?  A. 
In  my  own  mind? 

Q.  Yes.  A.  Xo,  sir,  not  alone,  no,  sir. 

*  *  * 

457  (The  following,  down  to  black  line,  should  be  read 
after  line  14  Page  239  of  Appellant's  Appendix.) 

Q.  It  did  not  occur  to  you,  then,  that  there  was  any  im¬ 
propriety  in  that  ?  A.  Xo,  sir,  it  did  not  at  that  time. 

Q.  Did  the  Administrator  express  any  view  on  that?  A. 
He  did:  I  don't  know  whether  at  that  conference  or  at 
another  time,  but  of  course  it  was  mentioned  that  the  cliil- 
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(Iron  would  have  to  bo  taken  care  of  and  that  was  one  means 
of  taking  care  of  them. 

Q.  He  was  in  accord  with  that  view? 
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A.  Yes,  sir. 

Q.  Of  going  right  on?  A.  Yes,  sir. 


#  j*  #• 
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By  Mr.  Sullivan: 

Q.  Xow,  have  you  at  any  time  since  the  death  of  Mrs. 
Taltavull  known  of  anyone  who  would  pay  anything  for  a 
supposed  or  so-called  value  of  that  business,  or  goodwill  ? 
Mr.  Wellford.  Just  a  minute.  1  object  to  that  question. 

Bv  Mr.  Sullivan: 

Q.  Of  that  business,  or  goodwill. 

The  Court.  Tie  can  answer  that. 

Bv  Mr.  Sullivan: 

* 

Q.  Can  you  answer  that,  Mr.  Collins?  A.  Yes,  sir. 

By  the  Court: 
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Q.  What  is  vour  answer?  A.  I  don’t  know  anvone. 

Q.  Did  vou  make  anv  effort  to  find  anyone?  A. 
4G0  T  beg  your  pardon  ? 

Q.  Did  you  make  any  effort  to  find  anyone?  A.  I 
never  tried. 

By  Mr.  Sullivan: 

Q.  Has  the  administrator  been  paid  rent  for  any  use  of 

the  automobiles  left  bv  the  decedent  since  her  death? 

# 


The  Witness.  Yes,  sir,  he  has  received  money. 

# 
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* 

By  the  Court : 

Q.  The  Administrator,  of  course,  paid  for  the  repairs 
and  for  the  oil  and  gas  on  these  automobiles?  A.  Yes,  sir. 

Q.  He  had  rented  you  the  automobiles?  A.  Yes,  Sir. 

Q.  In  the  conduct  of  his  administration,  he  rented  to  you  ? 
A.  Yes,  sir. 

Q.  And  you  paid  him  for  them?  A.  Yes,  sir. 

Q.  Those  things  could  have  been  sold,  I  assume,  the 
automobiles?  A.  They  could  have  been  sold  if  they  could 
have  got  a  court  order,  but  they  couldn't  get  a  court  order. 
I  think  thev  were  trving  to  get  an  order. 

Q.  The  idea  of  the  Register  of  Wills  was  that  they  should 
be  sold  as  a  going  concern?  A.  I  don’t  know  what  his 
attitude  was. 
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By  the  Court: 

Q.  Would  your  business  because  of  the  location  and  good¬ 
will,  as  indicated  over  a  period  of  years,  the  funerals  have 
run  from  98  to  11)0  a  year?  A.  Well,  it  is  pretty  steady. 

Q.  It  is  an  established  business?  A.  Yes,  it  is  an  estab¬ 
lished  business. 

Redirect  Examination  Bit  Guardian  Ad  Litem 

Page  27.‘1 

m 

Bv  Mr.  Wellford: 

* 

Q.  The  discussion  in  regard  to  your  compensation  was 
in  the  presence  of  Mr.  Sullivan,  you  testified?  A.  Yes,  sir. 


(<).  You  were  talking  directly  to  Mrs.  Gralie?  A.  I  would 
say  yes,  Mrs.  Gralie. 

Q.  It  had  been  discussed  that  it  was  best  to  take  over  the 
business?  A.  Not  that  it  was  best  to  take  over  the  busi¬ 
ness:  the  business  was  to  continue. 

(t).  1  >y  you  and  her?  A.  Until  the  proper  authority  deter¬ 
mined  what  to  do  about  it. 
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# 

#  # 

462  Q.  Did  Mrs.  Gralie  say  she  was  going  to  continue 
the  business  on?  A.  Until  the  authorities — meaning 
of  course  the  court — would  decide  what  to  do  with  the  busi¬ 
ness. 

Q.  When  did  vou  and  Mrs.  Gralie  conclude  that  vou 
owned  the  business?  A.  I  have  never  decided  that  I  own 
the  business,  sir. 

Q.  You  made  this  partnership  return?  A.  I  did,  yes,  sir. 

46!)  Testimony  of  Ernest  C.  Lee  before  the  Court, 

February  21,  1939. 

Volume  2 — page  9 

Direct  Examination 
By  Mr.  Sullivan: 

(t).  Your  full  name  is  Ernest  C.  Lee?  A.  That  is  right. 

Q.  What  is  your  line  of  business?  A.  Undertaker. 

Q.  How  long  have  you  been  engaged  in  the  undertaking 

business?  A.  Thirty-seven  years. 

* 

Page  10 
* 

Mr.  Wellford.  Just  a  minute.  I  object  to  that,  if  your 
Honor  please.  That  matter  was  gone  into  entirely  before 
the 
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* 

Auditor,  and  the  testimony  of  this  witness  lias  been  tran¬ 
scribed  and  a  great  cost  run  up  on  it.  He  is  going  now 
right  over  the  same  thing  that  he  went  into  before  the 
Auditor,  which  is  before  you  in  the  record.  All  of  it  is 
here  in  that  volume  of  testimony  of  this  witness  before  the 
Auditor. 

I  say  now  that  if  he  is  permitted  to  do  this,  lie  will  open 
up  the  whole  thing  in  tin*  Auditor's  hearing:  and  the  cost 
of  that,  $750,  would  be  for  nothing.  1  say  that  the  Auditor's 
report  is  presumed  to  he  correct  when  it  comes  in  here. 

All  of  these  witnesses  have  testified.  If  he  wants  a  wit¬ 
ness  to  testify  to  something  that  was  not  test i lied  to  before 
the  Auditor,  then  I  think  he  should  In*  permitted. 
470  But  as  to  what  was  testified  to  before  the  Auditor, 
i  that  has  already  gone  into  the  record,  1  must  object 
to  that  going  in. 

Mr.  Sullivan.  I  am  putting  this  in  for  the  reason  that 
the  report  of  the  Auditor  simply  ignores  this  entirely,  and 
this  is  a  subsequent  hearing  and  I  want  your  Honor  to 
have  the  facts. 

The  Court.  The  same  facts  that  are  copied  here  in  tin* 
evidence  in  the  Auditor’s  report;’ 

Mr.  Sullivan.  Exactly.  I  want  them  before  your  Honor. 

The  Court.  That  matter  is  before  me.  What  happened 
before  the  Auditor  is  evidence,  I  suppose,  and  is  before  me. 
It  is  not  for  me  to  modify  those  findings. 

Mr.  Sullivan.  But,  if  your  Honor  should  hold,  that  is. 
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should  interpret  the  Court's  order  as  the  Auditor  did,  and 
hold  therefore  that  it  was  not  for  him  to  consider  evidence 
of  that  kind,  then  I  would  he  without  any  evidence  of  that 
character  before  vour  Honor  in  this  hearing. 

!  Mr.  Wellford.  If  your  Honor  please,  your  Honor  can 
read  this  testimony.  This  is  only  running  up  another  ex- 
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pense  to  have  him  testify  again  to  what  he  said  in  this 
report. 

Tlie  Court.  Yes.  T  don't  think  1  should  do  that.  I  don’t 
want  to  run  up  the  expense  when  I  have  already  got  before 
me  the  Auditor's  report  with  all  the  testimony  alone;  this 
line.  As  1  said  before,  we  are  getting  into  a  matter  here 
which  is  more  or  less  proper  in  another  proceeding  if  any¬ 
thing  should  come  as  to  the  measure  of  damages  and  so  on 
and  so  forth. 

I  don't  know  that  it  is  necessary  for  me  to  let  him  repeat 
this  evidence.  T  don't  know  how  T  need  that  evidence. 
Whether  I  take  the  view  that  the  Auditor  does  or  not,  I 
still  have  a  right  to  consider  that  evidence  if  I  find  it 
necessary  in  disposing  of  this  matter  here,  it  seems  to  me. 

Mr.  Sullivan.  Your  Honor  would  have  a  right  and  a 

discretion — that  is  the  way  I  want  to  put  it — even  stronger 

than  that.  In  my  duty  to  my  client  I  want  to  put  it  where 

it  is  not  a  matter  of  your  Honor's  right  or  discretion,  but 

where  I  have  the  evidence  certainlv  before  vour  Honor. 

•  • 
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471  The  Court.  Yes.  Then  I  will  sustain  the  objection 
and  save  the  record  for  you.  It  is  in  there  then.  1 
don't  think  he  is  going  to  change  his  testimony  at  all. 

Mr.  Sullivan.  Oh,  no. 

* 
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# 

The  Court.  What  do  you  want  to  do?  Offer  his  testi¬ 
mony? 

Mr.  Sullivan.  Offer  the  testimony  that  is  before  the 
Auditor. 
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The  Court.  The  same  as  the  other? 
Mr.  Sullivan.  I  offer  that. 


Mr.  Sullivan.  So  1  offer  in  evidence  the  testimony  of 
this  witness — 

The  Court.  All  of  it? 

Mr.  Sullivan.  — appearing  at  pages  415  to  424.  inclusive. 

The  Court.  But  there  is  an  objection  to  that,  which  I 
sustain. 

Mr.  Sullivan.  Your  Honor  sustains  that  objection?  1 

Paste  16 

would  like  to  know  on  what  ground  your  Honor  sustains 
that  objection. 

The  Court.  Because  it  is  already  in  the  Auditor's  report. 
1  don't  have  to  take  that  a  train.  Non  are  offering  that  orig¬ 
inally,  but  suppose  that  he  doesn't  testify  before  the  Au¬ 
ditor. 

Mr.  Sullivan.  Then  1  can't  offer  it. 

The  Court.  Shouldn't  you  offer  it  now  as  original  evi¬ 
dence.  regardless  of  what  the  Auditor  said  about  it? 

Mr.  Sullivan.  This  takes  the  place  of  his  original  evi¬ 
dence. 

The  Court.  This  will  take  the  place  of  his  original  testi¬ 
mony  here  without  asking  him  questions.  You  will  get  the 
offer  in  here  as  a  tender  of  proof,  you  see,  to  which  objec¬ 
tion  is  made,  and  I  sustain  it.  So  you  have  the  evidence 
in  the  record. 

Mr.  Sullivan.  I  would  like  to  know  upon  what  ground  the 
objection  is  made.  I  cannot  understand  it. 

The  Court.  Well,  he  has  stated  the  objection,  that  this 
matter  appeared  in  the  Auditor’s  report. 

472  Mr.  Sullivan.  Which  the  Auditor  ignored. 

The  Court.  I  have  the  Auditor’s  report  before  me 
and  the  evidence  on  which  it  was  based. 
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Mr.  Sullivan.  I  claim  two  tilings.  I  claim  that  this  tes¬ 
timony  was  perfectly  relevant  and  competent  before  the 
Auditor. 

The  Court.  Yes. 

Mr.  Sullivan.  And  1  also  claim  that  whether  it  was  per¬ 
fectly  relevant  or  competent  or  not  before  the  Auditor,  it 
is  competent  and  relevant  before  your  Honor. 
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Mr.  Sullivan.  I  don't  want  to  duplicate  the  evidence. 

The  Court.  I  think  we  are  both  in  good  faith.  I  will 
receive  it  over  his  objection  and  the  reservation  that  I  have 
made  in  several  other  instances,  with  the  right  to  strike 
that  out.  That  is  the  best  thing  that  I  can  do.  So  at  any 
rate  you  won’t  have  to  take  the  testimony. 

(Witness  excused.) 

Testimony  before  Auditor,  May  6,  1938. 

Volume  0 — page  413 

Direct  Kxamination 
By  Mr.  Sullivan: 

* 
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Q.  What  undertaking  establishment  are  you  now  con¬ 
nected  with.’  A.  With  the  firm  of  J.  William  Lee’s  Sons 
Company,  of  which  1  am  one  of  the  members. 

# 

Page  420 
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Testimony  of  George  E.  Sullivan  before  Court, 
February  21,  1939 

476  Volume  3 — page  1 

Direct  Examination 

Bv  Mr.  Wellford: 

#  #  * 

482  Page  19 

# 

Mr.  Sullivan.  1  will  testify  again. 

Thereupon  George  E.  Sullivan  resumed  the  witness  stand 
for  further  testimony. 

The  Witness.  .Just  a  few  matters  that  1  forgot  to 
cover. 

483  The  Court.  All  right. 

# 
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*  *  * 

484  Mr.  Wellford.  May  1  for  the  record  say  this: 

that  if  Mr.  Sullivan,  while  it  may  be  unusual,  if  he 

doesn't  want  to  have  counsel  sit  here  and  do  so,  let  him 
ask  himself  a  question  and  thus  give  me  an  opportunity  to 
object,  so  that  the  record  will  be  clear.  If  we  are  going  to 
the  Court  of  Appeals,  I  want  the  record  clear.  He  is  tak¬ 
ing  the  stand  and  making  a  statement,  and  1  don't  think 
that  it  is  proper. 

The  Court.  I  think  you  are  right  in  moving  to  strike. 
Mr.  Wellford.  Yes. 

The  Witness.  Just  a  few  things. 

If  I  had  considered  that  there  was  anything  of  possible 
substantial  value  to  be  sold,  I  would  have  recommended  an 
application  to  the  Court  to  sell  it.  Now,  if  I  am  wrong  in 
my  viewpoint,  that  probably  is  not  the  first  time  I  have 
been  wrong  in  my  life. 

# 


The  Witness.  With  respect  to  the  occasion  of  July  27, 
1937,  when  the  second  petition  was  filed,  my  recollec- 
485  tion  is  that — is  not  in  accord  with  Mr.  Mcrsch’s.  Mv 
recollection,  of  course,  has  the  benefit  of  there  being 
something  special 
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that  T  was  handling  instead  of  Mr.  Mcrscli  from  the  thou¬ 
sand  matters  that  come  before  him.  When  1  got  down  to 
tile  Court  House  with  that  petition  it  was  a  surprise  to  me 
to  find  that  Mr.  Cogswill  was  out  of  the  city.  1  hadn't 
known  it.  And  I  took  it  up  with  some  person — 

Bv  the  Court: 

* 

(t).  You  were  not  waiting  until  Mr.  Cogswill  got  out  of 
town?  A.  Not  at  all. 

# 
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Cross  Examination 

Bv  Mr.  Well  ford: 

*  #  # 

486  Q.  Mr.  Sullivan,  one  minute —  A.  I  know,  but  if 

vou  would  save  vour  cross-examination  until  I  am 
•  • 

through — 

Mr.  Wellford.  I  would  be  glad  to  do  so.  Go  ahead. 

* 
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* 

By  Mr.  Wellford: 

Q.  You  directed  Mr.  Burke  to  turn  this  property  over  to 
Mrs.  Grahe,  didn't  you?  A.  I  did  not. 

Q.  Didn't  you  sign  the  petition  in  the  Court  of  Appeals 
where  you  stated  that  you  had  directed  Mr.  Burke  to  make 
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an  arrangement  with  Mrs.  Grain.*  to  buy  this  property? 
A.  To  make  an  arrangement  with  her  and  have  her  assume 
an  obligation  to  buy  it — 

Q.  Let  us  get  the  petition.  A.  — and  pay  the  appraise¬ 
ment  price. 
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* 

Q.  This  petition,  on  page  3  of  the  petition  for  allowance, 
special  appeal  to  the  Court  of  Appeals,  and  the  answer  also, 
avers  that  the  administrator  was  advised  by  his  counsel 
that  on  condition  that  there  was  no  basis  or  warrant  for 
the  petitioner  petitioning  the  Court  for  authority  to  con¬ 
duct  the  funeral  or  undertaking  business,  and  that  the  ad¬ 
ministrator  was  further  advised  by  counsel  that  he  should 
so  inform  the  said  Mrs.  Gralie,  and  if  possible  make  a 
tentative  arrangement  with  her,  which  he  did,  in  paren¬ 
theses,  to  purchase  the  stock  and  fixtures  at  the  appraised 
figures,  because  the  appraiser  had  placed  figures  thereon 
which  were  not  customary.  You  recall  that ?  A.  Yes.  Ten¬ 
tative  arrangements. 

Q.  To  purchase?  A.  Yes.  Subject  to  the  confirmation 
of  the  Court. 

Q.  As  a  matter  of  fact,  didn’t  she  take  the  fixtures  that 
belonged  to  the  business  and  use  them  up?  A.  Xo.  She — 

Q.  She  so  testified.  A.  She  saved  the  estate  substantial 
storage.  That  is 
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488  all 

# 

Q.  When  you  left  Mr.  Cogswill's  office  with  the  petition 
December  30,  1935,  you  carried  with  you  the  memoranda 
of  Mr.  Cogs  will  disapproving  of  the  sale  of  that,  didn't 
you?  A.  I  don't  know  how  it  got  to  Mr.  Mersch's  office; 
whether  Mr.  Cogswill  had  sent  the  petition  with  the  memo- 


randa  in  to  Mr.  Mersch.  Mr.  Mersch  showed  them  to  me 
and  talked  with  me. 

* 
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(t>.  Mr.  Sullivan,  the  petition  that  you  withdrew  stated 
that  the  property  was  depreciating  and  that  that  was  the 
main  reason  for  selling  it  and  you  were  getting  the  ap¬ 
praised  value 
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for  it,  didn't  it:'  A.  Yes.  That  meant  that  the  property  is 
depreciating  unless  something  is  done  about  it. 

Q.  And  von  said  after  vou  filed  it  that  vou  wanted  to  give 
to  the  Court  more  facts,  didn't  you?  A.  I  stated  to  Mr. 
Mersch  that  I  would  like  to  file  a  petition  in  which  I  would 
give  more  facts. 

Q.  Why  did  you  wait  nineteen  months  before  you  filed 
this  second  petition?  A.  You  asked  me  a  question  earlier 
along  that  line. 

# 

The  Court.  Answer  it.  Go  ahead. 

A.  It  was  due  to  my  being  engrossed,  from  December, 
11)35,  up  to  the  early  summer  of  11)37,  taking  approximately, 
I  should  say,  two-thirds  or  three-quarters  of  my  time,  in 
this  anti-communist  fight,  which  required  my  activity  in 
testifving  before  two  committees  of  the  Congress  and  in 
writing  two  books. 

# 
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# 

By  Mr.  Wellford: 

•  #  # 

4S1)  The  Court.  This  account  has  never  been  ap¬ 
proved? 
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Mr.  Wellford.  Xo.  And  I  maintain  that  it  is  a  false 
account,  and  it  was  filed  five  days  after  my  appointment  as 
guardian  ad  litem. 

The  Court.  Is  there  anything  further? 

# 
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Q.  Well,  you  made  the  statement,  Mr.  Sullivan,  that  the 
letter  to  Mr.  Justice  Proctor  in  July  of  1037  quoting  you  was 
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not  strictly  accurate.  How  accurate  was  it?  A.  Well,  it 
was  accurate  in  a  sense,  that  the  automobiles  had  been 
used  for  the  business.  But  they  were  being  paid  for,  being 
rented. 

Q.  At  whose  direction?  A.  Xot  at  mine. 

490  Q.  Xo?  A.  Xot  at  all.  I  had  nothing  to  do  with  it. 

Q.  Then  you  didn't  mean  what  you  said  in  the 
petition  to  the  Court  of  Appeals  for  a  special  appeal?  A.  I 
did.  Absolutely.  What  are  you  taking  about? 

Q.  You  made  your  client  make  arrangements  to  turn  this 
property  over  to  Mrs.  Gralie?  A.  Absolutely  not.  Turn 
nothing  over  to  her  until  the  Court  would  authorize  it. 

Q.  Did  you  ever  ask  the  Court  to  authorize  it?  A.  To 
authorize  the  sale  of  it. 

Q.  The  sale  was  the  sale  of  this  property  and  these  auto¬ 
mobiles?  A.  Absolutely.  There  were  two  applications  to 
the  Court.  One  was  for — 

Q.  To  sell  ?  A.  To  sell. 

Q.  Did  you  ever  ask  the  Court  for  any  other  authority, 
to  run  this  business  or  dispose  of  it  in  any  way  ? 
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A.  Xow  you  are  talking  about  the  business? 

Q.  Yes.  A.  Certainly  not.  The  record  shows  that. 
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By  the  Court: 

(<).  What  was  this  special  appeal  about;'  A.  From  the 
order  of  reference  to  the  Auditor. 

Mr.  Wellford.  The  order  of  December,  sending  it  to  the 
Auditor.  A  special  appeal  was  taken  on  that,  and  went  to 
the  Court  of  Appeals  and  was  denied. 

495  Testimony  of  Raymond  Morris  Florence  before 
the  Court,  February  23,  1939 

Volume  4 — page  2 

Direct  Examination 

By  Mr.  Wellford: 

•  *  • 

494  Page  10 
# 

The  Court.  1  naturally  assume  that  in  passing 

495  on  this  I  would  consider  that  auditor's  report, 
whether  it  is  formally  introduced  in  evidence  or  not. 

It  is  just  like  a  part  of  the  pleadings  in  the  case.  Don't 
vou  have  that  view  of  it '! 

Mr.  Sullivan.  Xo,  your  Honor.  The  auditor’s  report  is 
merely  his  recommendation,  that  is  all,  until  the  Court  has 
adopted  it. 

The  Court.  Yes.  That  is  so. 

Mr.  Sullivan.  Or  has  modi  lied  it.  Until  it  is  in  the  pro¬ 
ceeding  and  accepted  by  the  Court,  it  can  not  be  evidence 
in  the  case. 

The  Court.  Is  it  necessary  that  it  be  formally  presented 
to  me  here  and  marked  as  an  exhibit  here  in  evidence,  be¬ 
ing  the  auditor’s  report? 

Mr.  Sullivan.  Xo.  There  are  objections  and  exceptions 
that  have  been  filed  to  it,  and  your  Honor  has  those  under 
advisement.  Until  your  Honor  has  acted,  either  accepting 


no 
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it  as  is,  or  modifying  it  or  rejecting  it,  it  has  no  force;  and 
your  Honor — we  are  not  dealing  with  technicalities — your 
Honor  lias  the  matter  under  advisement,  but  it  can  not  be 
given  anv  effect  as  evidence  here  until  vour  Honor  does 
pass  on  it. 

Mr.  Wellford.  If  your  Honor  please,  I  don't  want  to 
raise  any  technical  points  either:  and  I  specifically  re¬ 
frained  religiously  from  referring  to  this  report.  If  you 
go  over  all  of  the  record  vou  will  find  that  I  didn't  sav  a 
word  about  it.  I  thought  that  mv  adversarv  would  be 
forced  to  use  this  report. 

It  is  just  exactly  the  thing  that  I  thought  lie  would  do. 

He  picked  that  report  up,  and  I  made  a  note  at  the  time. 

on  the  cross  examination  of  Mr.  Burke:  and  he  used  that 

figure  in  the  report  of  $2300  and  Some  as  the  net  income 

for  1935  from  Januarv  1st  to  Mav  19th. 

•  • 

Then,  after  lie  had  used  it,  he  picked  it  up  with  Mrs. 

Grahe,  and  read  from  it;  and  there  was  no  objection. 

He  can  not  blow  hot  and  cold.  He  can  not  object  to 

the  entire  report  and  then  pick  up  a  part  of  the  report  and 

use  it.  I  sav  that  he  has  waived  anv  right  that  he  has  to 

say  that  that  report  is  not  before  the  Court. 

49f>,  But.  if  vour  Honor  wishes  to  hear  this  testimonv 
*  •  • 

conditionally.  I  am  perfectly  willing.  There  is  no 
jury  here.  Otherwise  under  the  rule  I  would  like  to  read 
it  into  the  record  as  being  offered  by  me  and  subject  to 
any  further  adjudication  as  this  Court  or  the  Court  of  Ap¬ 
peals  may  make,  if  the  case  goes  to  appeal. 

The  Court.  How  are  you  offering  it? 
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Mr.  Wellford.  I  am  offering  it  in  evidence  as  a  part 
of  the  testimony  of  this  witness. 

Mr.  Sullivan.  The  Auditor’s  report  ? 

Mr.  Wellford.  Yes. 

Mr.  Sullivan.  I  object  to  that. 


Ill 


Tin*  Court.  I  want  you  to  save  the  record.  I  don't  want 
to  make  a  mistake.  There  is  nobody  being  prejudiced  one 
way  on  tin*  other.  I  have  seen  the  Auditor's  report  that 
von  refer  to.  But  there  is  no  use  in  taking  a  record  that 
is  not  altogether  competent.  So  I  will  let  the  Auditor's 
report  go  in  over  his  objection,  reserving  that  right  now. 
.Just  get  right  to  the  questions  that  you  want  presented 
here. 

Mr.  Sullivan.  And  in  admitting  it  in  evidence  at  the 
present  time  your  Honor  is  not  ruling  upon  the  objections 
and  exceptions  yet ! 

The  Court.  Xo. 

#•  A  * 


41)9  Testimony  of  Victor  S.  Mersch  before  the 

Court,  February  23,  1939 

Voumc  5 — page  3 

Direct  Examination 
By  Mr.  Sullivan: 

*•  •*  A 
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* 

By  Mr.  Sullivan: 

(L).  1  am  now  calling  your  attention  to  the  filing  date  of 
that  petition,  July  27,  1937,  and  also  showing  you  Exhibit 
S,  a  memorandum  signed  by  the  Register  of  Wills,  August 
12,  1937  sixteen  days  later  does  that  refresh  your  recollec¬ 
tion  about  the  matter  at  all?  A.  I  have  no  recollection  of 
that,  Mr.  Sullivan. 

A 

Page  9 
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The  Court.  Attached  to  that  petition  is  that  slip.  Let 
me  look  at  that. 

Mr.  Sullivan.  It  was  not  attached  to  it. 

Mr.  Wellford.  It  was  sent  out  according-  to  the  slip  it¬ 
self  with  Mr.  Sullivan  and  Mr.  Sullivan  was  going  to  take  it 

Page  10 

to  the  Court  to  explain  to  the  Court  himself. 

502  By  the  Court: 

Q.  Mr.  Cogswell's  signature  is  to  that.  You  and  Mr. 
Sullivan  went  to  Mr.  Cogswell's  office,  you  said,  and  he  dis¬ 
approved  of  that  petition,  that  Kxhibit  Xo.  5,  and  then  it 
was  that  you  permitted  its  withdrawal  l  A.  Right. 

Q.  Do  you  recall  that  memorandum  being  written  when 
you  and  Mr.  Sullivan  were  there  or  had  he  written  it  be¬ 
fore  then?  A.  I  don't  recall  as  to  that  but  I  think  I  reach 
your  point  by  calling  attention  to  the  words  “petition  with¬ 
drawn",  which  words  are  in  my  handwriting,  and  which 
words  were  written  at  the  time  Mr.  Sullivan  asked  me  to 
withdraw  it. 

My  recollection  there  is  that  Mr.  Sullivan  came  to  me. 
My  testimony  will  show  that  my  first  impression  was  that 
he  had  walked  down  the  hall  with  me  from  Mr.  Cogswell’s 
room  to  my  room. 

# 
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# 

Mr.  'Wellford.  The  last  sentence  of  that  is  that  “that 
Mr.  Sullivan  will  present  this  to  the  Court  and  explain — ” 

The  Witness.  Xow,  you  have  given  me  something  there. 

Your  Honor,  I  am  reasonably  certain  that  Mr.  Sullivan 
brought  this  to  me  and  told  me  that  in  view  of  that  ruling 
he  would  defer  action,  would  not  present  the  matter  at  this 
time,  and  would  call  me  up  with  a  further  petition  later. 
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By  the  Court: 

Xow,  where  did  you  get  that,  from  what  source  did 
you  get  that  petition  and  recommendation?  A.  From  Mr. 
Coes  well. 

Mr.  Sullivan.  I  brought  it  down  and  1  can  recall  defi¬ 
nitely  it  had  not  gone  on  the  docket. 

The  Witness.  It  was  left  with  Mr.  Cogswell  when  1  left. 

Page  12 

Mr.  Cogswell  and  Mr.  Sullivan,  and  I  next  saw  it  in  the 
hands  of  Mr.  Sullivan  so  short  a  time  after  that,  that  1 
took  it  for  granted  that  Mr.  Sullivan  had  come  immedi- 
atelv  from  Mr.  Cogswell's  office,  and  mv  attention 
503  being  invited  to  these  last  couple  of  words,  1  am 
certain  that  Mr.  Sullivan  said  that  in  view  of  the 
attitude  of  Mr.  Cogswell  that  he  would  not  present  the 
matter  on  this  showing  but  would  present  it  later. 

The  Court.  I  see. 

* 

Testimony  of  Victor  S.  Mersch  Before  the  Court,  Continued, 

February  24,  1939. 

Volume  5 — page  13 

Direct  Hxami nation — Continued 

Mr.  Sullivan.  May  I  ask  Mr.  Mersch  one  more  question? 
The  Court.  Yes. 

Bv  Mr.  Sullivan: 

Q.  Since  the  recess  have  you  given  any  further  thought 
Page  14 

to  the  question  I  asked  you  yesterday,  and  that  you  were 
not  able  to  answer?  A.  Mr.  Sullivan,  I  told  you  this  morn¬ 
ing  1  was  now  prepared  to  answer  your  question  if  you 
desired  to  ask  it  again. 

The  Court.  That  is  with  reference  to  what? 
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The  Witness.  With  reference  to  the  exhibit  bearing  the 
file  date  of  July  27,  1937,  headed  “Application  of  admin¬ 
istrator  for  authority  to  sell  certain  appraised  personal 
property.” 

I  now  recall  that  when  this  petition  was  presented  by  Mr. 
Sullivan  to  me  with  a  proposed  formal  order,  I  asked  Mr. 
Sullivan  not  to  act  on  the  matter  in  the  absence  of  the 
Register  of  Wills,  because  the  Register  of  Wills  had  al¬ 
ready  taken  a  position  with  respect  to  the  general  proposi¬ 
tion. 

And  Mr.  Sullivan  smiled  at  me  as  though  he  thought  I 
was  being  bovish  and  either  bv  wave  of  his  hand  or  a  nod  of 
his  head  said  “Well,  you  are  doing  business,  aren'.t  you?” 

I  pointed  out  to  him  that  I  could  not  myself  conscien¬ 
tiously  myself  dictate  and  sign  the  kind  of  memorandum 
that  I  thought  the  Register  of  Wills  would  expect  signed, 
that  1  could  not  send  to  the  Court  a  dictated  memorandum 
that  I  myself  thought  proper  without  advising  the  Court 
of  Mr.  Cogswell's  view,  and  Mr.  Sullivan  then  inter- 
504  rupted  according  to  my  best  recollection,  my  best 
recollection  is  that  he  interrupted  with  the  observa¬ 
tion  ‘‘Well,  state  them  both,  simply  give  me  a  slip  and  let 
me  go  to  the  Court  because  after  all  vou  bovs  don't  decide 
these  things.” 

1  then  said  that  it  would  be  awkward  for  me  to  present 
my  position  as  different  from  that  of  my  superior,  the 
Register 
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of  Wills,  and  1  further  said,  and  this  is  the  thing  that  re¬ 
calls  the  matter  to  my  mind,  that  1  felt  that  this  matter  to 
the  Register  of  Wills  was  something  more  than  a  mere 
decision  of  right  or  wrong,  or  a  legal  conclusion,  from  a  set 
of  facts,  and  in  view  of  my  very  close  personal  relations 
with  my  superior  officer  I  would  appreciate  it  as  a  personal 
favor  if  Mr.  Sullivan  would  not  insist  upon  my  action, 
which  1  admitted  he  was  entitled  to  have  if  he  did  it  and 


asked  that  lie  let  the  matter  ride  until  Mr.  Cogswell’s  re¬ 
turn.  1  think  I  then  did  accept  the  petition  and  the  pro¬ 
posed  order  from  Mr.  Sullivan  on  urging  by  him  that  I  re¬ 
consider  and  act  myself  if  I  felt  that  I  could. 

* 
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* 

Cross  Exam ‘mat ion  />//  Guardian  .Id  Litem 
By  Mr.  Wellford : 

(.<>.  Mr.  Sullivan  did  say  to  you  that  “You  are  acting  as 
Register  of  Wills  and  whv  can't  vou  act  on  this?" 

Didn't  he  say  that?  A.  lie  said  to  me  rather  in  the 
sense  of  my  lirst  statement  “You  are  doing  business  here, 
aren't  you?  1  should  not  be  held  up  just  because  the  Reg¬ 
ister  of  Wills  is  awav.”,  which  from  the  fact  that  we  were 

doing  business  was  an  obvious  proposition. 

* 

(,).  Mr.  Mersch,  your  information  upon  which  you  base 
your  opinion  that  this  business  should  be  sold  was  taken 
from 
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the  pet  it  ion  that  was  filed  on  December  .‘>0,  1935  and  with¬ 
drawn,  was  it  not,  and  in  addition  thereto  the  original  pe¬ 
tition  and  the  letters  of  administration?  A.  Essen- 
505  tiallv  the  answer  is,  yes.  Mr.  Wellford,  but  my 
position — 

Q.  Just  a  minute.  1  want  to  follow  that  with  another 
question.  I  think  you  answered  the  question. 

Did  you  have  any  independent  information  from  any 
other  person  in  regard  to  this  business.  A.  1  knew  that 
Mr.  Collins  who  was  here  yesterday,  had  been  with  the 
Taltavulls.  and  knew  Mr.  Collins  had  the  reputation  of 
being,  if  not  the  business  better,  at  least  an  essential,  im¬ 
portant  part  of  the  business. 


Qi  At  tlu*  time  you  formed  your  opinion,  you  only  had 

before  you  tlu*  original  petition  that  was  filed  asking  for 

letters  of  administration  and  the  petition  of  December  30, 

1035,  the  inventory  of  monevs  and  debts  due  the  decedent 

•  • 

and  in  addition  thereto  certain  information  as  you  obtained 
from  persons  who  gave  it  to  you  not  under  oath,  is  that 
correct .*  A.  1  believe  that  is  correct. 


* 
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Q.  Mr.  Merseh,  I  would  like  to  ask  you  this  question: 
The  first  petition  which  was  handed  to  you  as  I  understand 
vour  testimony  bv  Mr.  Sullivan  on  December  30,  1035,  whv 
did  you  take  that  to  Mr.  Cogswell.*  A.  I  can  tell  you  Mr. 
Wellford,  I  did  it  because  all  of  us  have  our  preferences 
and  our  antipathies.  1  am  not  obliged  to  elaborate  but  my 
judgment  to  Mr.  Sullivan  was  because  of  Mi*.  Cogswell's 
antipathies  1  felt  that  what  Mi*.  Sullivan  brought  in  would 
be  scrutinized  somewhat  more  carefully  perhaps  than  the 
runiof-the  mill:  I  did  not  want  to  be  in  the  position  myself 
of  selling  Mr.  Sullivan's  proposition  to  the  Register;  I  pre¬ 
ferred  to  let  the  two  of  them  have  their  own  controversy 
about  it. 

Q.  Is  it  your  custom  to  refer  all  petitions  of  Mr.  Sulli¬ 
van's  to  the  Register  of  Wills.*  A.  Xo. 

Page  24- 

Q.  Why  this  particular  petition’  A.  1  appreciate  that 
with  those  children  in  here  it  is  hard  to  make  a  de- 
506  cision,  to  make  a  decision  that  is  in  mv  mind  right 
and  I  appreciate  of  course  that  1  may  be  wrong  en¬ 
tirely.  After  all,  Mr.  Cogswell  is  head  of  the  office,  and  in 
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doubtful  matters  or  close  questions  lie  confers  with  me,  I 
am  proud  to  say,  as  well  as  I  confer  with  him. 

(t).  You  did  consider  this  a  close  question  ?  A.  I  did. 

Redirect  Examination 

( By  the  Court:) 
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(t).  In  other  words,  just  simply  selling  the  plivsical  as¬ 
sets,  Mr.  Cogswell  took  the  position  that  here  was  an  un¬ 
dertaking  establishment  that  had  been  in  business  perhaps 
for  a  number  of  years,  operated  by  the  husband  of  the 
decedent  and 

Page  27 

after  his  death  operated  by  her,  covering  a  period  of 
twenty  some  odd  years  that  this  business  had  been  op¬ 
erated  and  it  was  to  remain  in  the  same  location,  and  just 
to  sell  the  physical  assets  without  more  would  not  really 
reflect  the  goodwill  involved  if  there  was  any  involved,  and 
there  must  have  been  somewhat  of  an  argument  between 
Mr.  Sullivan  and  Mr.  Cogswell.  I  don't  know  whether  you 
were  present  at  that  time,  but  here  is  a  memorandum  writ¬ 
ten  and  signed  by  Mr.  Cogswell,  and  am  I  right  in  assuming 
that  he  had  dictated  himself,  this  Exhibit  6?  A.  Yes,  your 
Honor. 

Mr.  Wellford.  I  could  not  answer  that,  I  don't  know. 

The  Court.  Well,  Mr.  Mcrsch  has  answered.  You,  of 
course,  were  not  present.  Mr.  Sullivan,  were  you  present 
when  he  dictated  this  memorandum ? 

Mr.  Sullivan.  Xo. 

The  Court.  Is  this  the  first  information  you  have  of  it? 

Mr.  Sullivan.  That  is  correct. 

Mr.  Wellford.  And  the  memorandum  will  show  that  Mr. 
Sullivan  took  that  memorandum  with  his  petition,  accord- 
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mg:1  to  the  Inst  paragraph  then*,  and  started  to  the  Court 
with  it  to  explain  to  t lie  Court  his  position  and 

307  stopped  at  Mr.  Mersch’s  office  on  the  way  up. 

The  last  paragraph  states  “This  olliee  therefore 
does  not  recommend  approval  of  this  order  and  31  r.  Sulli¬ 
van  will  present  the  order  and  explain  the  matter  to  tin* 
Court",  and  on  the  same  day  that  was  done,  the  petition  is 
withdrawn  with  the  permission  of  Mr.  Merseh. 

Mr.  Sullivan.  And  as  Mr.  Cogswell  will  testify  to. 

Cage  28 

Mr.  Well  ford.  Mr.  Cogswell  hasn’t  boon  on  the  stand. 

The  Court.  Mr.  Cogswell  states  further  that  “It  is  the 
opinion  of  this  office  however  that  the  administrator  is 
liable  for  the  conduct  of  tin*  business  and  should  submit  a 
full  profit  and  loss  statement  of  the  business  down  to  date, 
before  any  effort  is  made  to  sell  the  same" — to  sell  the 
business,  that  is  what  he  means.  He  is  talking  about  the 
business,  and  now,  that  was  the  real  difference  between  you 
and  Mr.  Cogswell  whether  there  was  or  was  not  goodwill. 

The  Witness.  That  is  right,  your  Honor. 

308  Testimony  of  Theodore  Cogswell,  Register  of  Wills, 

before  the  Court,  February  24,  1939. 

Volume  3 — page  30 

# 

Direct  Examination  by  Guardian  Ad  Litem 
Bv  M  r.  Wellford  : 

Q.  Your  full  name  is  Theodore  Cogswell?  A.  Yes. 

Q.  You  are  the  registrar  or  wills  of  this  court  ?  A.  I  am. 

Q.  Mr.  Cogswell,  is  it  the  custom  of  your  office  to  recom¬ 
mend  the  appointment  of  a  guardian  ad  litem  where  letters 
of  administration  are  requested  on  an  estate?  A.  Well,  it 
depends  upon  the  circumstances. 

Q.  What  circumstances?  A.  If  the  party  who  is  to  be 
appointed  is  not  the  first  person  primarily  entitled  to  be 


appointed  in  accordance  with  the  provisions  of  Section  276 
of  the  Code,  it  is  customary  to  require  the  appointment  of 
a  guardian  ad  litem  for  any  minors  who  would  be  entitled 
to  appointment  if  they  were  of  ago  ahead  of  the  person  ap¬ 
plying. 

(t).  In  the  case  of  101  Ion  T.  Taltavull,  where  they  were  all 
infant  minors  and  the  mother  and  father  both  being  dead, 
and  another  person,  for  instance,  an  aunt  or  uncle,  making 
application  for  appointment,  would  it  be  the  custom  of  your 

Page  31 

office  to  have  a  guardian  ad  litem  appointed  in  that  case? 

A.  It  would  bo  the  custom  to  recommend  the  appoint¬ 
ed!)  ment  of  a  guardian  ad  litem  in  that  case  unless  the 
Court  found  it  unnecessary. 

Mr.  Wellford.  That  is  all. 

Mr.  Sullivan.  Xo  questions. 

519  Testimony  of  Harry  B.  Pitts  as  to  Rental  Value 
of  Premises  3619 — 14th  St.,  N.  W. 

Direct  Testimony  before  Auditor — March  9,  1938 — 
Volume  3 

Page  93 

Bv  Mr.  Wellford: 

« 

Q.  What  is  your  name?  A.  Ilarrv  R.  Pitts,  1019  Fif¬ 
teenth  Street,  Northwest. 

(t).  What  is  your  business?  A.  Real  Estate. 

Q.  How  long  have  you  been  in  the  real  estate  business? 

A.  Twontv-eight  vears. 

•  »  • 
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(t).  Did  you  have  occasion  recently  at  my  request  to  make 
an  inspection  of  property  at  .3619  Fourteenth  Street,  North¬ 
west?  A.  T  did. 

Q.  As  a  result  of  your  examination  of  that  property, 
can  you  say  what  a  fair  rental  value  would  be?  A.  I  am 
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of  the  opinion  that  it  is  worth  $150  a  month  for  its  present 
occupant. 

Q.  Is  that  for  the  whole  building?  A.  The  entire  build- 

in  <r. 

* 

Q.  Do  you  know  how  many  rooms  are  in  it ?  A.  Yes,  sir. 

Q.  How  many?  A.  Three  bedrooms,  and  two  baths  on 
the  second  floor:  and  what  would  ordinarily  be  the  living 
room  of  a  home,  the  reception  room,  the  dining  room,  and 
kitchen  on  the  main  floor:  and  in  the  basement  they 
520  have  some  of  the  cellar  fixed  up  for  a  showroom, 
where  they  have  caskets. 

Q.  Could  you  segregate  that  building,  insofar  as  rental 
is  concerned,  the  business  portion  of  it  from  the  residential 
portion?  A.  That  would  be  very  hard  to  do.  The  living 
room  of  the  home — the  first  floor  front  room,  and  the  re¬ 
ception  room,  is  used  in  the  business  for  a  chapel  and  recep¬ 
tion  parlors.  You  have  to  go  through  them  to  got  to  the 
upstairs,  and  to  the  rear  on  the  first  floor.  In  the  rear 
there  is  a  back  stairway,  so  that  you  can  go  up  from  the 
back  way  without  going  into  the  undertaking  part  of  the 
house.  But  going  in  the  front  door  you  have  to  more  or 
less  go  through,  and  they  use  it  together.  Of  course,  it  is 
possible  to  do  it. 

Q.  Well,  a  person  operating  a  business  there  and  living 
there  himself  would  be  able  to  separate  the  two  in  regard  to 
rent?  A.  That  is  opinion  and  guesswork.  I  would  say  in 
that  relationship  there,  that  the  business  is  probably  worth 
about  half,  and  the  residence  about  half.  And  I  designate 
it  this  way:  The  residence,  for  {mother  person,  instead  of 
$75  a  month,  would  not  be  worth  more  than  $50.  Xo  one 
would  live  in  an  undertaking  establishment  and  go  through 
that  way.  But  a  man’s  business,  the  convenience,  and  all 
that,  it  would  be  worth  that.  But  it  is  on  a  car  line,  and 
it  would  not  be  worth  that  for  a  residence.  That  is  a  per¬ 
sonal  matter.  That  is  my  opinion. 


Q.  What  portion  of  tin*  building  is  used  for  an  undertak¬ 
ing  establislnuent ?  A.  Tin*  front  room,  or  living  room, 
and  the  reception  hall,  and  a  portion  of  the  cellar.  They 
display  coffins  down  there.  That  does  not  have  any  oight, 
except  through  the  rest  of  the  cellar.  Then  the* re  is  the 
embalming  room.  And  it  has  a  garage  that  will  hold  two 
cars,  one  behind  the  other,  as  I  recall.  1  am  not  sure  of 
that.  1  know  it  is  only  one  car  wide,  but  it  is  deep.  It 
will  hold  one  car  wide,  I  am  sure  of  that. 

Mr.  Wellford.  That  is  all. 

a *21  Cross  Examination 

Page  D7 — Bv  Mr.  Sullivan 


Q.  So  you  have  treated  this  on  the  basis  that  being  easy 
to  get  a  corner  property  like  this  to  use  for  an  undertaking 
establishment ?  A.  Well,  it  is  not  any  harder  than  any 
other  business  to  g« * t  a  corner  property  for  it. 

Mr.  Sullivan.  That  is  all. 

Bed i rect  Examination 
Bv  Mr.  Wellford: 

Q.  Mr.  Pitts,  could  this  undertaking  establishment  be 
enlarged  very  much  with  this  property’  Could  they  carry 
on  an  extensive  business  there  ?  A.  I  would  say  no.  I  don't 
know  what  the  capacity  is  they  have  now.  But  if  they 
wanted  more  floor  space  it  would  be  almost  impossible. 
The  building  covers  practically  all  of  the  lot  now  you  could 
build  on,  so  fur  as  1  could  see. 

Mr.  Wellford.  That  is  all. 

Mr.  Sullivan.  That  is  all. 

By  the  Auditor: 

Q.  What  is  the  most  advantageous  use  to  which  that 
property  can  be  applied?  A.  Without  remodeling,  in  its 
present  condition? 
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Q.  With,  or  without.  A.  You  car.  remodel  that  for  a 
more  advantageous  use,  I  believe,  to  a  one-story  store.  A 
commercial  building.  I  have  not  gone  into  the  cost  of  re¬ 
modeling  definitely  to  see  whether  the  rental  of  $150  a 
month  would  he  worth  while,  or  not. 

# 
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* 

Q.  Are  you  familiar  with  the  rentals  of  other  properties 
for  commercial  uses  in  that  immediate  vicinity?  A.  Yes; 
I  have  rentals  in  mind  for  stores,  and  houses,  around  there. 
In  fact,  I  own  several  around  there. 

The  Auditor.  Very  well.  That  is  all. 


510  Hearing  Before  Court,  July  19,  1939,  (Volume  6, 
Stenographer’s  Report)  on  Motion  of  Administrator 
to  Withdraw  or  Strike  Findings  of  Fact  and  Conclu¬ 
sions  of  Law. 

(The  following  down  to  the  black  line  is  a  fuller  statement 
of  proceedings  of  July  15),  15)35),  appearing  on  p.  2(>s  of  ap¬ 
pellant’s  Appendix.) 

Page  1 

The  Court.  Your  motion  is  for  withdrawal  or  striking 
of  paper  writing  styled  “Findings  of  Fact  and  Conclusions 
of  Law",  filed  June  30,  15)35).  That  is  what  I  have  here. 
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Mr.  Sullivan.  That  is  my  motion. 

The  Court.  My  finding  is  a  formal  findings  of  fact  and 
conclusions  of  law. 

Mr.  Sullivan.  I  want  a  separation  of  the  findings  of  fact 
from  other  opinions  and  the  findings  of  fact  from  the  con¬ 
clusions  of  law  in  order  that  they  may  be  handled  in  accor¬ 
dance  with  Rule  52. 
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The  Court.  I  know  what  vou  want. 

% 

Mr.  Sullivan.  1  do  not  claim  that  tliev  cannot  he  all  in 

♦ 

one  paper. 


Mr.  Sullivan.  The  matter  before  your  Honor  was  a  peti¬ 
tion  to  remove  an  administrator  upon  charges  of  fraud  and 
conspiracy.  The  term  used  was  “intermeddling."  1  take 
it  from  mv  recollection  of  the  testimonv  that  there  reallv  is 
not  upon  the 
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evidence  adduced  any  serious  conflict  of  evidence.  The 
real  question  in  the  case  is  the  conclusions  of  law  to  he 
drawn  from  the  uncontrovertible  facts. 

511  Now,  the  purpose  of  this  Kule  52  is  to  get  the  case 
in  such  shape  in  a  situation  like  this  where  we  will 
not  have  to  be  carrying  up  thousands  of  pages  of  testimony, 
but  so  that  the  record  will  be  in  such  shape  that  the  Court 
of  Appeals  may  see  whether  it  agrees  with  the  trial  court. 
It  is  necessary  to  have  them  stated  completely  separate  in 
order  to  raise  these  issues. 


* 

The  Court.  I  notice  that  you  point  that  out,  and  it  has 
to  do  with  my  refusal  to  express  an  opinion  as  to  the  liabil¬ 
ity  of  Mr.  Burke.  1  don't  feel  called  upon  to  do  that  in  this 
proceeding.  That  is  what  1  had  in  mind.  1  didn’t  think 
that  I  should  say  that  Mr.  Burke  was  liable  for  all  of  these 
profits. 
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The  Court.  I  have  thought  of  this  case  carefully  and  it 
gave  me  verv  much  concern.  1  read  all  of  the  evidence.  I 
studied  the  whole  tiling.  1  spent  a  good  deal  of  time  on  it. 
That  situation  there  may  have  been  better  left  unsaid.  I 
am  willing  to  take  it  out  or  modify  my  findings  in  that 
respect. 
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Mr.  Sullivan.  We  argued  the  law  question  before — 

The  Court.  Point  it  out.  Point  out  just  what  should  be 
done.  There  is  no  dispute  about  it. 

Mr.  Sullivan.  1  don't  think  there  is  any  dispute  about 
the  facts,  if  your  Honor  please.  It  is  the  conclusions  to  be 
drawn  from  those  facts. 

ft 

The  Court.  They  just  do  not  agree,  and  I  am  not  criticiz¬ 
ing  anvbodv  for  bad  faith. 

ijji 
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The  Court.  Mr.  Burke,  I  think  on  your  advice,  and  act¬ 
ing  on  vour  advice,  which  1  think  was  honestlv  given — I 
don't  question  that — of  course,  you  can  take  a  set  of  facts 
like  this  and  spell  out  bad  faith  or  good  faith,  either  way 
you  want  to. 

I  just  want  to  call  your  attention  to  a  little  matter  here, 
which  1  presume  you  have  overlooked,  I  don't  know 
whether  it  is  good  faith:  but  if  he  has  violated  the  law, 
his  good  faith  is  not  going  to  help  him  or  prevent 
312  an  accounting. 

Mr.  Sullivan.  Xo.  If  this  is  an  asset  of  this  es¬ 
tate,  the  estate  is  entitled  to  it  no  matter  whether  the  ad¬ 
ministrator  acted  in  good  faith  or  bad  faith.  But  if  he 
acted  in  bad  faith,  lie  should  be  kicked  out  in  any  event 
because  he  had  bad  faith. 

* 
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* 

The  Court.  The  new  rules  are  clear  enough  about  that. 
There  is  no  trouble  about  that  at  all.  If  I  rewrote  these 
findings,  I  would  have  to  incorporate  most  of  this  stuff 
here. 
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The  Court.  Here  is  what  I  say:  “John  P.  Burke,  as  the 
administrator  of  the  estate  of  Ellen  T.  Taltavull,  deceased, 
must  take  the  proper  steps  to  recover  the  prolits  of  this 
business  from  Mrs.  Gralie  and  Mr.  Collins."  That  is  my 
conclusion.  “Such  a  proceeding  when  instituted  must  nec¬ 
essarily  become  an  adversary  one  with  the  administrator  as 
plaintiff.  It  is  conceivable  that  Mr.  Burke  personally  may 
be  liable  to  the  estate  as  an  aider  and  abetter  of  the  inter¬ 
meddling.  Perhaps,  also,  his  bond  may  be  put  in  suit. 
These  are  considerations  not  to  be  overlooked,  although 
the  Court  expresses  no  opinion  as  to  the  liability  of  Mr. 
Burke  or  his  bond.” 

You  see,  what  1  had  in  mind  here  was  this:  that  this  in¬ 
dividual,  if  he  interferes  in  the  estate,  would  be  required 
to  institute  suit.  He  didn't  believe  in  that  sort  of  suit  to 
begin  with.  He  thought  he  did  that  in  accordance  with  law. 
If  we  insist,  it  would  be  extremely  embarrassing  to  put 
him  in  that  situation.  1  had  that  in  mind  when  I  said  this: 
“Furthermore,  Mr.  Burke  is  the  brother  of  Mrs.  Gralie, 
and  the  whole  arrangement  met  with  his  approval  because, 
as  the  Court  believes,  he  thought  it  proper  for  her  and  Mr. 
Collins  to  continue  the  business  and  retain  the  profits." 

Xow,  is  that  bad  faith,  do  you  think?  He  is  her  brother. 
I  say,  “Mr.  Burke  personally  may  be  liable  to  the  estate 
for  the  intermeddling.” 
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Mr.  Sullivan.  I  don't  believe  that  there  ought  to  be  anv 

*  • 

affirmative  suggestion  that  he  has  or  may  have  been  an 
aider  and  abetter. 

513  The  Court.  I  have  found  that  he  has  aided.  Of 
course,  we  use  that  expression  “aider  and  abetter." 
Mr.  Sullivan.  It  itself  means  lack  of  good  faith. 

The  Court.  You  must  not  he  too  sensitive  about  that, 
because  he  did  not  know  all  about  this.  He  did  think 


it  the  proper  thing  to  do.  He  did  suggest  that  it  be  done. 
He  was  there.  And  you  all  thought  it  was  all  right.  That 
is  what  von  did  at  that  cont'erenee. 

Now,  these  people  took  charge  of,  aiding  and  abetting 
them  and  permitting  them  to  do  that.  Wouldn't  that  he 
aiding  and  abetting? 

Air.  Sullivan.  1  don’t  think  that  that  would  he  aiding 
and  abetting.  Aiding  and  abetting  is  a  criminal  term. 

The  Court.  I  don’t  know  what  other  language  1  could 
substitute  for  that.  “Assisting” — would  that  he  better? 

Mr.  Sullivan.  The  point  of  it  is  that  he  didn't  assist. 
He1  was  out  of  it  completely.  He  didn't  regard  the  business 
as  the  business  of  the  decedent's  estate  at  all. 

The  Court.  I  know  he  didn't. 

Mr.  Sullivan.  He  didn't  keep  track  of  what  was  going 
on,'  because  he  didn't  regard  it  as  part  of  the  decedent's 
estate : 

Page  15 

and  he  made  them  pay  for  everything  that  they  got  from 
th<>  estate.  They  paid  him  rent  for  these  places  and  the 

carriages. 

# 
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The  Court.  I  say,  “The  profits  realized  by  Mrs.  Ora  he 
and  Mr.  Collins  are  assets  of  the  estate  of  Ellen  T.  Talta- 
vull,  deceased,  but  in  his  first  and  final  account  filed  August 
17,  1937,  the  administrator  makes  no  account  of  these 
profits,  and  thus  he  conceals  and  aids  and  abets  Mrs.  Grahe 
and  Mr.  Collins  to  conceal  the  same/' 

Page  17 

Well,  I  am  not  trying  him  on  a  criminal  charge  there,  and 
I  am  not  making  any  such  charge  against  the  administrator. 
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514  The  Court.  "What  I  had  in  mind  is  that  I  am  not 
trying  the  account  case.  1  am  not  trying  Mr.  Burke. 
It  is  just  a  question  of  these  facts  here.  It  may  be  later, 
after  I  have  studied  this — I  may  be  wrong  on  that — that 
some  effort  should  be  made  to  determine  in  a  proper  pro¬ 
ceeding — you  can  not  determine  it  here — whether  these 
people  are  liable. 

* 
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« 

The  Court.  I  think  1  know  vour  attitude  about  this  mat- 
ter.  I  had  a  feeling  that  I  liked  both  of  vou  gentlemen 
notwithstanding  that  vou  shoot  at  each  other  over  mv  shoul- 
der.  I  did  not  mind  that.  I  liked  you  both,  and  I  have  done 
the  best  that  I  can  with  it,  gentlemen. 

I  believe  that  these  findings  of  fact  that  1  made,  having 
studied  the  case  carefully,  will  stand  up  as  proper  findings; 
and  I  am  perfectly  willing  to  say  in  this  last  sentence,  when 
I  speak  of  Burke  and  his  possible  liability,  to  say  “■al¬ 
though  the  Court  expresses  no  opinion  on  Mr.  Burke.”  1 
am  willing  to  sav  that. 

Mr.  Wellford.  If  vou  want  that  to  go  out. 

The  Court.  To  modify  that  finding  in  that  wav. 

Mr.  Sullivan.  To  leave  out  all  reference  to  aiding  and 
abetting? 
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Mr.  Wellford.  Oh,  no. 

The  Court.  Xo.  I  cannot  find  that,  I  believe. 

# 
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The  Court  (to  Mr.  Sullivan): 

What  are  you  suggesting  as  to  the  appointment  of  an 
administrator? 

Mr.  Sullivan.  I  would  not  have  any  say  in  that.  Mr. 
Neale  is  here  representing  the  oldest  one  of  the  five  children. 
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# 

The  Court.  If  I  did  appoint  this  boy,  I  would  have  to 
appoint  a  lawyer  for  him. 

Mr.  Wellford.  Yes.  You  would  have  to  appoint  one. 

The  Court.  To  go  ahead  with  this  business  now,  whether 
he  wanted  to  or  not. 

515  Mr.  Neale.  I  don't  know  whether  we  would  want 
to.  I  say,  I  have  only  been  in  this  case  two  days; 
but  that  thought  had  occurred  to  me. 

Mr.  Wellford.  He  would  have  to  sue  his  aunt  and  uncle. 

Mr.  Neale.  It  would  be  an  embarrassing  position  for  him. 

The  Court.  Surely.  Just  the  same  as  for  Mr.  Burke. 

Mr.  Neale.  Of  course,  this  boy  lias  a  very  serious  interest 
in  this  affair. 

Mr.  Wellford.  That  is  what  I  have  been  thinking. 

The  Court.  Surely.  That  is  why  I  thought  of  doing  the 
thing  in  that  way.  If  he  was  of  age,  I  would  not  be  bothered. 

Mr.  Wellford.  May  each  side  suggest  a  number  of  names 
to  vour  Honor  and  let  vour  Honor  take  them,  this  list  of 
lawyers  that  we  believe  capable  of  carrying  this  on,  and 
let  you  pick  whoever  you  think  fit?  I  would  be  perfectly 
willing  to  do  that. 

r* 

Mr.  Sullivan.  I  don't  represent  any  side.  I  don't  want 
to  make  any  suggestions  unless  I  can  help  your  Honor. 

Page  25 

I 

The  Court.  You  can.  That  is  wliv  I  am  asking  vou.  If 
there  is  to  be  no  appeal  in  this  situation,  we  have  spent  a 
long  time  discussing  findings  of  fact. 

1  state  here,  I  don't  question  the  faith  of  George  Sulli¬ 
van  or  John  (should  read  Joseph)  Burke. 
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Now,  you  have  in  your  pleadings  discussed  that.  I  am 
not  criticizing  you  for  doing  that  at  all.  I  have  heard  you 
in  this  case.  I  know  you  gentlemen.  1  don’t  know  Mr. 
Burke.  But  I  don't  want  to  be  in  the  attitude  of  judging 
a  man  in  bad  faith.  If  vou  read  this  carefully,  vou  will 
see  that  I  have  undertaken  to  avoid  that  as  much  as  I  can. 

I  did  use  the  expression  “aiding  and  abetting.”  Of 

course,  I  am  familiar  with  those  terms  in  dealing  with  them 

when  I  was  on  the  criminal  bench  and  all  of  that.  But  I 

don't  want  to  cast  anv  reflections  on  him  or  on  vou. 

*  * 

But  these  are  the  facts.  Here  is  what  happened. 
516  Vou  and  I  don’t  agree  on  the  law.  It  is  an  honest 
difference.  That  question  can  be  determined  and 
presented  in  a  proceeding  brought  by  another  administra¬ 
tor,  and  the  question  can  be  tried  out. 

If  that  is  what  you  want  to  do,  I  have  no  feeling  about  the 
matter.  1  would  not  have  written  this  in  the  first  place,  if 
I  had  known  that  he  was  willing  to  resign.  Since  I  find 
that  he  is,  I  am  willing  to  modify  this. 
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Mr.  Sullivan.  Mr.  Burke  is  tried  to  be  charged  with  bad 
faith.  The  bad  faith  charges  are  not  sustained. 

Mr.  Wellford.  They  are  sustained.  That  is  the  thing 
that  you  are  arguing  now,  just  like  in  arguing  this  question. 

Mr.  Sullivan.  I  say  they  were  not  sustained. 

* 

The  Court.  That  does  not  help  me,  gentlemen.  The  point 
is  the  question  of  removing  Mr.  Burke.  I  think  these  find¬ 
ings  would  pass  muster  in  the  Court  of  Appeals.  Of  course, 
there  are  later  cases  under  the  Federal  Rules.  The  federal 
Supplement  is  full  of  them  ruling  that  way. 

I  am  inclined  to  overrule  your  motion  to  strike. 

Mr.  Wellford.  May  I  present  an  order? 


The  Court.  I  am  still  willing  to  somewhat  modify  the 
finding  in  that  one  particular,  about  expressing  no  opinion; 
to  strike  that  out. 

Mr.  AYellford.  Do  you  desire  that  to  go  out,  Mr.  Sullivan ? 
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Mr.  Sullivan.  I  am  not  expressing  any  desire.  1  object 
to  a  lot  of  these  things  here  that  have  to  do  with  aiding 
and  abetting — 

Mr.  AYellford.  That  is  argument. 

Mr.  Sullivan.  Xo.  I  am  objecting  to  it. 

* 

The  Court.  I  don’t  want  to  entail  that  additional  cost. 
I  would  like  to  meet  Mr.  Sullivan’s  objections  as  •much  as 
I  can. 
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* 

The  Court.  The  first  thing  that  1  got  when  1  came  back 
from  my  vacation  was  this. 

517  Mr.  AVellford.  May  I  submit  some  names  whom  T 
would  suggest  to  your  Honor? 

The  Court.  Yes.  You  may  do  that.  And  you  also  if 
you  wish. 

Air.  Sullivan.  Xo.  I  don't  want  to  submit  any  if  1  have 
got  to  appeal.  In  other  words,  if  my  client  is  going  to  be 
called  an  aider  and  abetter — 

The  Court.  AYliat  do  you  want  me  to  say?  What  is  a 
synonym  ? 

Air.  Sullivan.  Don’t  call  him  anv  names  at  all. 

i  » 

The  Court.  AVliat  is  a  synonym  for  aiding  and  abetting? 
Air.  Sullivan.  He  is  a  man  who  has  a  certain  viewpoint, 
and  that  viewpoint  was  supported  by  advice  of  counsel. 
That  viewpoint  is,  according  to  your  Honor’s  holding,  an 
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erroneous  conclusion  from  the  facts  that  your  Honor  finds. 

Mr.  Wellford.  If  advice  of  counsel  would  excuse  some¬ 
one.  your  Honor  would  not  have  a  job.  There  would  be 
nothing-  to 

Page  33 
litigate. 

Mr.  Sullivan.  It  excuses  an  administrator  from  a  charge 
of  bad  faith. 

* 

The  Court.  1  will  not  withdraw  this.  I  will  modify  it. 
But  these  are  my  findings  of  fact  and  conclusions  of  law. 
I  will  not  write  another  paper.  I  will  let  this  one  stand. 

I  might  consider  the  filing  of  a  formal  findings  of  fact 
and  conclusions  of  law,  but  it  would  be  more  or  less  a  copy 
of  this  in  a  formal  wav,  stating  facts  and  conclusions  in 
numbered  paragraphs  and  so  on.  But  to  strike  this  and 
withdraw  it,  I  don't  think  I  should  do  that. 

As  I  suggested,  I  am  willing  to  modify  this  thing  here. 
But  I  think  that  so  much  of  this  as  is  pertinent  to  findings 
of  fact  should  stav  in  to  show  the  whole  situation. 

Xow,  the  objections  that  you  have  are  to  some  of  the  lan¬ 
guage  that  I  have  used,  and  that  is  about  all? 

* 
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* 

The  Court.  You  have  my  findings  of  fact.  I  want 
318  you  to  make  a  little  suggestion  as  to  changing  the 
terms  that  T  used, 
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but  not  the  story. 

T  am  taking  the  conduct  of  Mr.  Burke,  although  conceding 
it  to  be  done  in  good  faith,  and  upon  that  predicating  from 
my  viewpoint  of  the  law  that  an  appraisal  of  that  conduct, 
no  matter  how  good  the  faith,  amounts  to  intermeddling  in 


an  estate;  and  if  lie  knows  of  someone  else  intermeddling 
with  this  estate,  then — I  didn't  want  to  say  that  he  was  an 
accessory,  because  you  would  object  to  that  too.  Von  see 
what  I  am  trying  to  get  at.  If  you  want  any  happier  lan¬ 
guage  or  any  better  language  to  express  that,  all  right.  I 
have  no  pride  of  language.  I  just  want  to  settle  this  matter. 

Mr.  Sullivan.  I  think  that  nowhere  should  the  word 
“aiding"  appear. 

Mr.  Wellford.  Thev  are  trving  to  take  out  those  verv 
things  that  your  Honor  must  find  in  order  to  remove  this 
man.  That  is  what  I  want.  He  wants  everything  stricken 
out. 

The  Court.  No.  He  is  resigning. 

Mr.  Wellford.  Of  course,  that  is  a  question  as  to  whether 
he  will. 

Mr.  Sullivan.  If  this  is  put  in  shape  so  as  to  make  no 
charges  against  his  good  faith,  I  will  have  him  resign. 
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expense  in  connection  with  the  operation  of  the  business. 


Endorsement:  Copy  of  Income  Tax  Return  of  Ellon  T.  T&ltavull, 

deceased,  by  Joseph  P.  Burke,  Administrator,  Dated  March  13, 
1936,  Filed  June  30,  1939.  Theodore  Cogswell,  Register  of  «Vill 
D.  C.  Clerk  of  Probate  Court. 
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I.  T« 'til  PMvlpti  fft-u.  t  uMi-TA  •  c  |  f  f>  vi*  n  »*^»to  kiu-1  i*l 

0«»^r  ••»  S<»in  |  Ovc/m  !lt*i*t*!4  Ih  •iiriii»\« 

*  ...  -  .  ...  1*1  inrlihk1.!  M,4f  in  l.uu<  1  :.L.  • 


I  MitffUl  «ii-|  n:|^U  .. 

4  >!«nbin<lb(  kuifl.t  fvr  **!•  ..  . . 

*  « 

5  OihrrcoiU  ilUioUt)  Ul<^  «*r  or,  M  i-btbU-  «tu«  O 

I 

A.  Pl«  bf«U  f)  |i  UnlllllUv;  «■(  yiAT 
7.  Totu.  'I- in. -4  J  to  o  ...  ......  .  J  *  . 

A.  Uac  (et^tnry  il  rml  *>i  jtu.  .  _ 

t.  Xr?  (!oncrO('oi>*  Bon*  <L 4jk*  7  Ui^  S* '  1264.96 


Oic/m  lit  »i  {t.^  It*  »i  nn»N4 

—  •  1m  £«Wk,«I»i9  iif.vi«V*t  *il4La1vrr "  in  l.m«*  2  ill*  j 

^^ti4  ^0  1  ^  itatli  n  f«  i  ;  *>4r  %*  tt  ir»M  I  9. 

i  f  II.  !r»tciy*i  »m  l>ti»fr4*«  indrl/le»lrK’«M  to  •  t*«  r« 

,  *  *'  < 

»  I.*.  I  Win  1.11  irj*iu*»d  AA.I  ItfnjXT*). 

!  «  li  i  iVt|iliiii  In  tattle  at  fiailnf  pixr).. 

t  |4  |Vvl  'Ivt.U  f^iu  utl<4(f  wivirr*  ...  .. 


•  4267, all. 


•  Ift  Urprrrjitw  s.c'^VMtrifv,  Ir.'i  n  (m-  j 

pi  til  In  pi  v  rl**I  at  f«*»t  i-f  pa^n  . 

J!  IA.  Kent,  m  l  «.tl  rr  i  ^  <itn  .t«*  \«.  { 

k*w  or  on  a^a/ato  *!«cti . 

I?.  Total  (lima  in  l<«  |)ll _  'I 


u6p.a: 

263172 

1126.65 


Fnlef  "C",  or^Cor  M '',<■»  tin*.  «  »|»'1  *  to  indxate  .Letlvr  in-  !  I*.  Tot.l  DaouiTinvA  (I.inc  V  idua  |.in»  17| 
wnhrin  lit  tilwJ  tl  Mt,  oi  <wt«r  mtikrt,  »hkl»  itr  li  l-mr.  I 

_ _ _ _ _ _ _ _ _  _ _ _  JjO  X "  *  I/»m)  <I.in*  I  inliwc  lin<  JXj  (Knter  aa  lte:r.  2»  •  .  1647. 

Expu«*ifc>o of  Auto  Rep-.  ira  V66.3C,  Aiv.  jiftO.00.,  DtiblTi  ..oirOoB  10  trowaprvpora- ^477 

tlun.ivl  An  Uft  'i  Aait  i  (6  *  *  f ..  .  *  r  *  * 


.  241flf9 
•  16.47  JO.. 
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»  a«*v  ht  F«a)Mb*i 

2  A«4H  «t  I 

1  fctrtiTtb  1 

...  1 

1  *.  ©•*  *'l  4*411  K 

'»  f*  Mu*  1.  i*n 

«  huiDoi  ri^>»  • 

Ft.-UiO  L  <U4U  | 

Y*a  tl  im«>  | 

f  Sturu 

.  *  »••••*  lirtmrtA 
ilt4f  .  -»4  Ufc/V) 

%  ».  N#»  Nenf 
(Uwrahfli  l> 

Spring  Rood 

■ 

i 

i  aa^cQj 

j 

*.  7,000*00 

* . 

!  ! 

.... 

i 

l . 220.72 

»J?S*61 

..... 

1 

!  i 

1 

1  1 

i 

L 

. 

Interest  p&U  ;i20.00,  -.7a tor  Rent  §6.06,  Rool  Estate  Tax  §94*16 

_ _  _ SCHEDULE  C  CAPITAL  PAIN'S  AND  LOSSES  (ytow  Sale#  or  Fickasfta  OaJj.*  (dee  ItutructienS) 


I  Daaatrrr  acr 
ft  nsrr  awd 
flue.)  Hli» 


!  ^iSSp'Sl 


,  I  .  _  i*  DSftcnartoa ! 

^  i  1  rr*ft r,a  M»a»r  i.  «  «'•**«.»  |v-  Aun«u»io>  j 

4  rit4i*ui<r»n  v  •  r»oi**nn  !  Aitt.»*ai*i  I 

•  .£5*0,1  m  *'is!uss,-ssiJasLi 


SoiS  I  StL  Oin  04  Lom  to  if  Taro 


*U>  I  pw  m  Hm  ~  M*  ~JD*iYiwk/»  l*nY> 


Q:*iaat>  yar  .at  <*t  mb^i  ert  t*>  :  .Van  A(«t« 
Hit  R»ii  *1*1^  4  <a«^atr.'>K  oa  ire* c*  4/j an 

tv*Ufl»,  M  I  Mim  I,  1)1)  I.  HIS  | 

*rtr»M4aUlW) 


a  Oin  e«  Leu 


orro  trcovR 


TJ  •» 

r«aa« 

erto  ao 
rotr 


SCHEDULE  D — INTEREST  ON  LIBERTY  DOND9  AND  OTHER  ODMOATION9  OR  RECVtrmS  (Bm  Ia»lrvrtk>B  *» 


I  Oiuntnon  o.  .acTBrn 


1  A  HOI  XT  O.IU 


(»)  OfcUfilloBa  of  a  Bui«,  Twrllory,  or  poUileAl  xulidivUii-.n  thxrrx.f, 

or  tfe«  Dlriritt  of  OilumH*.  or  United  ff  wmI'im .  $..  .... 

(1)  ObUgittoDi  (Mue>1  uo4rr  FedtraJ  Finn  Loan  Act.  or  under  •  jeh 

Act  M  ALttodoJ . . . .  . 

(«)  liberty  3H°C  Bocdi  and  other  obU*alfc.ca  of  I'nllr.)  fiUte*  Uauct 

on  or  before  8cptcrob«r  1,  1817 . . . . . 

(d)  Tmmu/y  Nntoa,  Treasury  BUta,  and  Trcaaory  OcrttHcatM  of 

Iadebtodnea* _ _ _ ; _ _ _ _ _ _ _  . 

fi)  liberty  4% and  4Jf%  IVioda;  U.8.  Saxloaa  Rood.;  Treasury  Bood. 

(f)  OblUaUona  of  Ifurtnimo&taUliea  of  tho  Un;<rd  Statra  (other  than  I 

oUicatlar.a  to  bo  r«|<ort«d  in  <•;  above).... . — ,  .  ....  .  ... 

)  Total  (enter  total  of  column  6  at  l<em  8) . . . 


4  Imirn  Rtui tp 
OB  A. CT* HD 

Druio  na  Yui 

1  tmcTAA 

A  Boon 

l^>nrm 

1  Ajmnrt  0*ro 
otlxna  o» 
grrw  nm  — 

f 

. j . 

An.... . . 

IIXI1X 

X  X 

All . . . 

xxxxxx 

z  x 

i 

All . 

X  X  X  X  X  X 

X  X 

i 

1 

All . . 

xxxxxx 

XX 

! 

i 

14,000 _ 

Non* . ’ 

1  X . 

. 

twvaaer  «a 
^anUe" 


SCHEDULE  E— INCOME  FROM  DIVIDENDS 


Itemloo  all  dlvMenda  roneived  during  tbo  year,  itatlof  amuuota  and  uor«  and  addrexee*  of  oirpcralione  declaring  the  divlderada: 


SCHEDULE  F— EXPLANATION  OF  DEDUCTIONS  CLAIMtD  IN  ITEMS  I.  13.  14.  I*.  17.  AND  IS,  AND  CREDIT  CLAIMED  IN  ITEM  ft 


. i.Ti. Jl.tjt.QfcaVa..  ^ ollogfl  §20*00* .  . . . . . . 

Bond  .rPTralnwa  §68.e.09 . . .  z.feggftl  Uewapaper  .tt.9.41?.eai..§1.7«90. ...: . . . 

. .  Ooaxt  t'Oet:  13*61 . » . . . . . . 


EXPLANATION  OK  DEDUCTION  fOR  DEPRECIATION  CLAIMED  IN  SCHEDULES  A  AND  B 


UMViMtwfui 

46.67 


BY  FIRE.  STORM.  ETC..  CLAIMED  IN  SCHEDULE  A  AND  IN  ITEM  II 


169 i 76 
Stirl*  — 
BTgdfia  — 


t-l  y  \ 


I  In*  Ct  PK.MI1T 


l  I>*n  4f^T*xx> 


B;  1370  Spring  Roa-l,  1931  *7iO§0.00  660. 0(J  !  6440.00  ,60  yrfi.^46|  81. 

— . . . . •••;•  .  *• . .  .:• .  «..  ..  .,:T. ..  $....:  .  . . 

!  *  j  -  i  -  i  i  I 

J-  -*• - 1 . — 

Endorsement:  Copy  of  Incorse  Tc.x  Entnrn  of  El'.en  T.  Teltovuli,  1 . 

oeceaseo,  by  Joreph  P,  hjrke,  Adninlslrator .  Doted  March  1?,  F>A« 

19?6.  Filed  June  ^0,  13^?.  Thtodore  Cocai.ell  .  H<vlst*-r  of  Villi'*, 


<  Aruiort.r  ,  j  I'll'J.  !  I  laiitn  in  ,  -.  .  .. 

I.rwjxa.rxn  !  *  lit'io  Yun  '■  «• 


c.  3.  Clerk  >f  Promote  Court. 


from  the  original  bound  volume 


w 


'j&l 


MljUl 


F-ra  IKI 

THAll'HVTifAHTUlNT 
Imiaii  Iftmt 


iAmMxmr't  ItM#) 


M4RVUO  "DUPtlCATI”  Ml/VT  *€  Fll£0  WITH  THIS  ORIGINAL  RETURN 

PARTNERSHIP  RETURN  OF  INCOME! 

llO  BE  HlfO  at  MNDItUU.  POOLS.  JOIHT  Vfjouau.  ETC.) 

For  Calendar  Year  1935 

Or  Freed  Tau  be*«  .  MAJ.  £0 .,  IWS.  and  iaU  .  DlO.  31.  .19%  ,  _  , 

*• »  3  3  o t 


ra. 

(**• 


[Xafrrl 


(D«U  tfairW) 


r*.  TM.  Ian  Nri  Ute  Tb«.  *w  TA—A  D*,  .1  he  T*r4  MU  r  &•  Ck*.  U  Bm  TojUi  Tm.  ,  SwW 

mi nt  ruuNtr  najmi  and  svsinem  add* fas  of  the  organization 

...  tU  Vurrea  XaltArull  funeral  Hoot 

IN  urn) 

3619  14th.  .8.V,  .B,  •ft 

'Jtrmt  IA  l 

Weehln^ton,  l>»  C. 

•  I’rt’  •  Ts*  '«'• 

iu»u  «  frw.«. Tuntrsl  I/ireotor  &  Undertaker 
Nuv.worruutM.  Partner  eh  ip 

•  I  ir<i^>  ...  .  *j  H  lPe;< 

U„.  “V  to,  i«a&. 

I  |4^*on  n*  r  eltsr  i1«ui  Soy  icera  IT  * 

•Au«|i|  ^ta*i iut m^r'.  r «  IV*  «riuluiiM*  .  .MU  .  -  .  II  ir. |if i  I'm  u  1  i  1  tr«i •  e t  i*r  ^  •  r  |ei w  I  ili'4  e nun  ir» l  nini <F  iu  umuooi  « td*Vn  imind  tv 

uvi'f  *  I**"  ir  **».  •’ 

tie  '*r%rD*tn«  tel  IV  i  .«  «  nr  icre>  La  r*%T+* i  ti  i » .rfe  O*  w  n  *  » »  *'«kr  r***i**!  if  hi*  r*t  :r®  en  eMj*Py  |  » >  »it  |. rv  i «  u  |Xh»»  ’•  as  iha  ihe  i 

Rita  laAcma'iaj  its  iVemmud  IK  aiwm  ■V.t  >:  *ii?i  ftiu.e1 t  •••’  ty  ex *>  |»j«a  (»»  f.vAni*  ai<t  .... 

I  r»1 11*  «tv>«wtln  mil  »  »«{« vf  ItfcnniiN  «i  F  imi  l »/.  .•»  ‘  Ivn  u  «  N  i?a  .%V;  hi  »w  i All  -  Ave«  .«*  *  *"iy.  -  uO 


wSwIw.  GROSS  INCOME 

I.  CirtM  Receipt*  from  Rii.in»«A  or  Prcferi  .  n . . 

t  Im  Oort  of  Oo.lr  Hold 

(•)  Inventory  at  tr'fianing  r.f  year  . . .  . . 


Q  ZAlZ 


i  8  639  4S 
£  £76  40 


(I)  Mercharwlitr  > ought  for  *a'.e .  . 

(r)  Cool  of  lalnr.  auppliro.  rtc.  |ffe*M.hati  ...  ...  .  ...  _ _ 

(d»  Total  of  lii-ca  (d>.  (I),  and  (r)  .  ..  ...  .  %  ..... 

(«)  loo  inventory  al  tnd  of  year  ..  ..  .  . 

1  Oma  Profit  from  llurinc*.  <>r  Prcfiwion  i|»a|.iMli>nli  .  . 

L  Idoocm  (of  kw)  from  Other  Pariofr«bi|ie,  H>»dirate*,  Pootr, etc.  <*t*i*  rpv.t.if  bub.  v»i  »**rw  url  wvwnii 

4.  IoltmtM  Bank  Depoellf,  Notre,  Corporation  Bon  li.  rtr.  <mr|.l  inlrrr.t  on  tar-free  covenant 

A  Internet  on  Tex-fme  Covrnart  lloti'lr  u[»  n  wlueh  a  far  «u  Fai  l  al  Krirrt .  .  . 

7.  Ban  la . . .  .  .  . 

A  Royeltic* . .  .  ..  . . 

#.  Capital  Cain  (or  Iom).  irnr.fkrv--o.M  .  .  . . 

10.  Dlrldrr<ili  m  ftrrk  »f ■ 

(a)  IVmr.llf  Corporation,  a-.lrjor*  In  latallon  under  Title  I  of  I;.  vrr.n.  Art  of  tint 
(I)  Imtumlio  Corporation,  not  ►  b|rtl  to  taxation  under  Title  I  of  ||.  m  rrir  Acl  of  |<ii4  . 

(e)  Fwrl|n  Concretion . . .  ..  _ 

tl.  Other  I ncorcc  rr.r.tai .. •••.•! v»r  : 

<•)  - .  .  .  . 

(*l  — . . 

17.  Total  Irrcona  in  Iren.  3  r«>  II  .  . 

DEDUCTIONS 

IS.  Relarirn  nf  Employer*.  Dimii«»i‘.<^ii.',<i<;v'io.i 

14.  Rent  on  Rualnoai  Property .  .  .  .... 

15.  Repair i  ifmtiMikri . . . 

IS.  Intercut  on  todebtednew  .  . . 

17.  Taxe*  paid,  (frwi rctajj. d> .  . . . 

IS  Brier*  by  Tire.  Storm,  rte.  i m.  a*riui.  r i . . . 

IS.  Bad  debt*  (from  KcImxIuIo  F';  aim  hondx  drtrrrulnorl  to  bo  worlMru  jurm 

u  •{UVllMO . . . 

90.  Charitable  Contribution*.  ttipUj  ia .pmti  rtelik) 

91.  Depreciation  (resulting  from  eiha-jrtion,  wear  and  tear,  or  obeoli 
99.  Other  Deduction*  Aulboritrd  by  taw  (including  clock  <1r*«nrinnd 

r  upturn  uiw  m  «a  mma  aw;- . . . 


0  0148a 


A  Q£da9 


f" 


6  0£Q,  za 


L  1'  £16  00 

I  ! 


n 

94 


Total  Daoocrjowa  nr  lrxua  IS  to  99 
Hut  Ifrowa  (llet  IS  mlaua  I tem  93b. 


s  . . .4  TQAiaa 


ss. 


I.  H.tfx  AW  Iiiii*  or  lux  Pum.  o«  Utatta 

(fflpili  IwWl.l  Utei  u  mj) 

ripftww  m  mi  w.  gwd  i* 


PART N1HS'  OR  MBME^RS’  SHARES  OP  INCOMB  AND  CREDITS 

^  Uatrve ilea  ■> 


I  Ft* 
Iirmi 
Of  Nit 
l«00Ht 


J>4 


fAARa.fi,  Q, 


MJ* 


oat 


L  Dri.-OUM  rit»* 

»W  AAOtt) 


S- 


t  riun 
I/djii 


a  Iiuti  ee  Nn 
Iron  iln.w 
Mae*  lea  Of 
airoTwr*  a  Coirrm 
I  mil 


» . RMS.Jl9.k 


L  I  not 
ry»  *t 
(i%  o« : 


tax  yrwAf 

“a  Cc 

•>  Oii 


. t-  -i 


the  original  bound  volume 


|.  Pa*  >ir>«  of  roof- 
un  it*  rauoo  ila* 


•  (u  i  r*> « i"»- 


*  *  Pimninm 

It  «  moi  Mm  I.  *u  >**»(»! 

|lumirruil  Iiti  Uui  11*4*-  *<ri'«loi^  Hi*™ 

-**»•*»••  •  'iiswSr 


l  'll*  M  Loot 


| _ _ _ 

*  out  I  |  t  laun 


•  A)  Of*  I  t ml  M  mi 

•  I*  1  IOTI 


•  (4)  Of*  •  |W  kul  I 

Of*  »)WI 


■MO*ai*c 


(f)  Toni  Ollti  ill  I<amii  (Enter  not  amount  aa  I  Pin  4)  (Capital  l-»«  a  trotll-,»ti.l  n-nlv  (■»  tKofH<~ni  ■■*  $'/.<**>  plut  capital  ttini)  !>  .  .  _ _ 

»la  marl  i&at^***  eta  ae*  it  mptul  mmi tuvfc  Meant,  iM .It,  «  liriMQ.  I*  tnuKUm  auaUa  fllltt tar*  *  Ita  t  parlodi,  tod  (rattan  ftlu  tid  I oth  fc*  «-<ok  |«r»]  IKiljoi  I*  atafa. 

•*<  «Tu  uorOTIf  *OTi  t*  MUrfd  la  CtkOT*  III  Uaiatla.  *tl  1 1  <«U**  I 

r*  taau  *  impart/  KiiUVtd  I/I*  PAnavr  ».  ltH.«at*ooa  Him  tU)  *  lot  Kraai  Aal  *  It 

auu  U)  too  i*d  mra  <Im  nunifu aeauVfd . _ . . . - . . - . .  (*>  f»»Ml «  IotLmi ralaieot-atr. 


•tamartiM  ataa  *  WC*«*C««  et  atrial  mmu  tuarb  Hprvi tMdol  Iiritoi,  Ijf  tr* 
~?irf«Ti»-jr*rtf  botI  to  MUrad  la  C«ki*a  III  (aaa&7la.irf,l  iii4J*i  a 
r*  taau  S  impart/  arturtrta  l/Mf  PAnnr/  *.  itil.  a»  tacuca  inmiui*  it*  Rmn  i 
•u M  II)  tar  tod  fma  fka  pfH*t/  «ti  atautrad . - . 

it**  rytUk  m  i  _ _ . _ 

SCHEDULE  C— COST  OF  REPAIRS  (Kee  Inatrtietion  IM 


aii'addraMai  <ariora.k«.«Ia*ar»Mr».au»b*a<at*raa^lItaJfta««a^aeUae  ta*»£iaae»41rUri>4i,atta»  bOOtaaahU  Kind,  ad,. 


SCHEDULE  D — TAXES  PAID  (Sec  l>.itrurUon  171 


l  Avorn 
(f  cut  4.«  |LrtQ  r> 


ACHED  t/Ut  E— EXPLANATION  OF  DEDUCnONEORLOSSES  BY  FIRE.  KTOaMvjrrC._(.Vc_lr.itfu£tl.;r.l»i 


I.  Ksnvrtomn 


1  Dtnic«m(» 


«.  It-MKCW 
lirtoTuivn  | 


$.  DiiBBtjiri 

Auovitu  A«pc« 
AfQ’  wn  •% 


•  fwujiiin  :  hiKcmn  l/«i 
lamiVilii  1  iCiMi  m  liras  it) 


BCHEDU_I.E_P— EXPLANATION  OP  DEDUCTTON_E_OR  BA p__DKBTH_(Sco_l ijtryt inn  19) _  __ _______ 

Xn  IIMII  jl'UKIluflUM'lJ 


U) - 

(*) — . 


1433  8 


■  -  * . 


IMS  _ _ I 


. . . . . . - . - .  ms  i - 1  .  . , 

SCHEDULE  O— EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  JSyJnetryrtjon  3 M  _  _ _ 

I  Diiimiiki  I  I.  Buiomre  Con  tfS,,,"  !i»i»',M|  t  Dtniaifvi 

luojrio^.iuo-tM*),  tm^guBagm  I SAn III  I  !£!£;,-  I  Amf.ii.m  1  ... 


i  co«fo*  Nitn 
mi.  vuci*A* 
■raa*  Pam  to  n  it 
Oita  0  admit  talk) 


Inna  rrur  OtraJ 
Oil  I*  It  iiuiln 
U  Till 


i  it  kicoiuil 


ItlWCflfl 
>  I  Tin 


.1  .  ...  _  . 


SCHEDULE  H — NONTAX  ABLE  OBLIGATIONS.  LIBERTY  BONDS,  ETC.  (Sea  lartruellon  W 


L  Otunmn  oa  lactriwa 


(a)  OBUfStteaa  at  a  Mata,  Tarritar/,  or  aay  poUUtal  mbdlrMoo  Itatd,  a*  tha  DMrM  ci  Ool  arable,  a*  U.  8.  pomeaatoaa 

E)  ObUpattaM  faarnd  tinder  the  prorWooa  of  the  Federal  Farm  Loan  Art,  or  under  eceh  aci  aa  amended . 

(a)  Hay  »H%  Bosdrend  ottar  ebMftHe—  o f  Uattad  Btatae  lamed  oa  or  Mora  September  1,  1417 . . 

(A  Til—/  acta*.  Tiaarery  Me,  tad  Treater/  carttAeetae  at  IndfMerfneae . . . .  •  . 

to  UMr  4%  Md  «K%  BoadA  U.  8.  Bavtafi  Boode,  and  Treaeu  ry  Boad* . . . . 

[/)  fTMMIIrin  of  Mtnrr-**)*1*-*'^  lb*  United  Stotca  (ether  iBaa ottisaBoor  tola  reported  la  (M  above) . .  ... 


_ SCHEDULE  I — INCOME  FROM  DIT1DENDS 

•B  dtTktanda  received  durt&f  the  /ear,  aUUef  aaouota  and  a  tinea  aad  addnaate  of  ecrporeliona  deeltiinc  Ui  diviJci.di 


l  |  r  i  aa  tai  »*■-»  « 
M  Aims*  l*.H.I 


1 _ 


. . =  — —  .  AFFIDAVIT  (§*•  Inrlruclion  30) 

»  motot  («*  aft*) Utat  tide  rrtarn  (btetndln*  Ita  aeeoapaa/tB(  *-WuVn  and  rUtenxi  te.if  an/)  Kit  l«en  cttaJm-l  l^y  mc.a'^.tollj  lc^f 
aal  MhF,  to  a  |7ji.  eriaet.  aad  aoeepMa  rrlurn,  p-dda  la  food  faith,  for  Iba  aoooiiatln*  period  titled,  purtutuMb  Uu  Kovraoe  AclaJ  l^^diheBf  *ula«  ->r.t 

^S^W*2d  aafaaarfbad  befcea  ta#  1W.  -A^^day  of  _  - -  US^ 

I-btI 

^^jrjrnjAYix  *  (S^  IiMiiiiction  30)  * 

_  .  -F  -  m .  _ At  1  - 1  •  »  -  -  Ik*  *.*.*!..  aa _ a  t  __  1  .C.i  at.  **l.._*  OttLuliaa  Ita  IMViTnnAMir  ■  l/hm'IlM 


kVJta*  *  La*t«  i 


n  4  •  'AFFIDAVIT  (S«  IlUtniCtiOll  30)  f  .  ,  J 

a *_*  ,|,  ,tr  i*.  .«w»\  itti  I/*a  prvydh-i  Ode  Mora  for  the  orfuiUtUan  ramd  Urt it  ted  \Htl.the  return  (lorfndia*  Ita  teecmpaa/irf  lehedulee  tod 
•Itlm.mla,  If  aa 4)  b a traa,  aeiail.  todeempleta etatataeot  of  all  0>e bfcnaatfca  raapnciof  th* b«**(ae  tax  TttbCH/  of  iVi ^temt  for  »V®  Od*  rvlum  --»• 

beta  crviBrad  ef  arUaB  1/ira  hart  aa/  kaewled**. 


BvHWfTinltAi  II  M//  i  J - - 

beca  prepared  c #  vtieB  1 /we  hare  aa/  knowlodf*. 

Hew  a  W  aad  enhearibad  Mora  tea  thla - -  day  ef — 


f  aSOTtdaiuirtaaa  IMA) 


of  vct5#’U4  unriiwu 

*  k^r^tun  c#  i^boo  i*n***4 


(SuM'rf  lix  U  IHjii.tH.lfUli 


UObi  Of  XACOr 


^uppli«g.  or,.: 


A<JT*rti«lag 
Act*;  Hire 
Ctmaicry  1xj:V3.*-in 
t*i«pber.;* 

Freight  de  forays^# 
Florist 
Os.rsgc  Boat 
RsilrotJ  i*ur<>3 
Hast  k  light 
jfc*5  rating 


Other  Co»T.t>  .usolua*: 

InBursnce ,  poliboarorc  fee.v,  tl;>e  to  hoj'tttsi 
**ploy«#«  for  0»rrioj>a  **.3..  oi'xrob  boc^uo;;. 
clothing  for  oopp»*.  GAir  •li-*eo«.r  .  l-uv.  o  ry  . 
collection  expenn*.  6V.tio.ji try  cco  , 

Office  8Uppli«6,OttOi!lo«if  T*3le.  ORtRljSiTVi 
article*,  sorgo*  esrpenjie  ana  otror  sti*:e>dSA.ry 
stull  it <*»#  of  expen  tio  in  aenneetion  \rttu  t.'-* 
operation  of  tho  hceinoes.  $  S.'i'i, 1$ 


Snd or* sonant:  Copy  .f  Xm-o-i*  T  .x  rn  0;*  ... 

Funeral  Hoae,  b>  Ar.niv  'J.  u:\.r.<»  ;..'.u  Francis  *. 
ners.  Filed  June  ?0.  Thoo^src  Co.-v.jlt, 

D.  C.  Clerk  of  Pro  c**t«  Covrfc. 


crier.  Ti-Ilavuti 

Collins,  ej  p:. 
'FrpJuler  of  Ml 
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y  «•* 


HCTUI 


ri*m  i ow 

hi  I'fhKTvrM 

lNrat%4t  (*»«*»'  •  .-i*t»a 


rOKM  MJQHUD  »OUrUCATV”>VRMT  •!  PI  LAO  WITH  TMI»  OKIOINAL  HrTUAH 

PARTNERSHIP  RETURN  OF  INCOME  f  D*  Na»  WriN  In  IWs  5f newt 


ffo  u  mu  ALSO  ay  stndicatu,  pools,  xukt  wnviu.  cit.  > 

For  Calendar  Year  1936  a. 

0.  FiksI  Yesr  bepm  . . . .  1IJI,  sod  mM . . . ,  IB7 

>itVi.  lW«N4U«lWfcrA«UkDiH4«nHIW.filr*(*,awJ4iTu4I.T«  ;  SwW 

PSINr  PLAINLY  hams  AND  BUMNPM  AM>MM  Cfni'oKAMUTION  , 

:  J.i/arran  XaltaTull  Funeral  Hoae  . 

£C1V  Uth.  I  — 

(•t***.  a»l  awA,trr» 

«.ftkln*;ou,  Ha  2.  . 

huM.rniNN.  FVaoral  .Uravtcr  &  Und®rt>&/.flr 

1  i 

;  sswrfftpw.1..  *urtnerahl* . .  ! 

.  .  *Ar\'j  »« ^  |  l^vv  i 


*  i  V, 


’  Oolo 


1  I  Uwf  larno  rt  imi  h*  *i.  m  iu  ««far.tanqa  i»  ra*t«i  <4  *cf  \\wtkjb  ra  n»u'*r  Ri  •»  ‘M  a  i4lL»  return.  't  u»  ji  f#  »4'!«iU  cnu>uO)«  U  sb«  tJ  LMa  rvUrw,  a 

M  iAlIj  |«n««  a  II  isrua  It  l*ia  fpn»ln!|r*»  4*  P  .  .  t(i».|(rttknArMifr1idlPMi  ilrrii  pw»«na>I  MU  tbi  Mian  m4  «mU  ik  mMmm  «  aArHi  fwM  W 

\  i«MT  '  r^‘  U  "m‘  I 

r^uiioa  a**1  Uha  . i  irf«i  iAA  iarc(«a  •<*  » ••*  •  aw  •'*■«  c#  0lu#v» ri*»ii»l,  ti  iLl*  ntuo  im  siual;  t  j  a  »y  portuo  ac  parao-w  tibar  Ui  npi^i  i  n  dua  Ua  mm 

,tx‘+  ...  IM*  m.ru  ac  I  ti*  Katrar  u  wtait  .1  a  si  (arinM  it  of  vtUmrJ  l  7  at**  ;***<.•*  >t  [c*trv*i/e«  jdj . . 4- .  ,  .  . 

I  l»»l  I*  a  ar.-Mliaik*  r  aJU  •  i*ium^l0fip.it»  *  r«  fmi  i'W  ivl  l-V>  'tm  lidUwikA  &•  ta  ik*  >  1  ~c,Ui  fmt  1  %Mt  (W»«r  "|P-.-  or  ‘•i,T 


•-ir.rNA  CROSS  INCOME 

1.  (iri^a  !Ufu|>U  from  liuairu-4i<f  I'^fiaai  >u  .  ... 

2.  Jam  (Vtt  of  O  joiU  K  M  !  j 

(<i)  Invrr.tory  »l  l*ui»iritt<  nf  y«*r  <  ..  • 

(6;  MirchAiutae  bought  for  ml* .  ..  —  j  .0  0?1  uij 

(f)  C«t  of  SaUir,  flf.  (ri*  Mfl.'a  A>  J  _  -JLML  .74- 

M)  Total  0/  linn*  (u),  (*»,  an-l  (rf  . .  ♦-...  J  11)'  72.7  Oil! 

♦ 

(f)  l**a  inn  nli  r>  *t  ei*'l  «>f  jrr*r  ..  .  * 

3  CroM  Profit  faira  ll'i’iiic**  r  r  I’rcfi  %o«>ii  iim*  i » •:£  • ’ip  «.  .•  ...  . 

i.  Incoiu  ,f  I/uaa)  /fcm  Ollirf  r«/tn  S>i'.il^*li  •,  PiajV,  i  1c,  («ui»  a»»«f*ulr  »44r«a  a^4 


t—*a  t  r « 


T  '  ' "  Tf— 

1  AAf  '  a  A 


36  £26  19 


I _ I  .  16  *37  09 


A.  Ii.t/mt  on  Jiar.L  Ihy^iU,  Nut. »,  II.-ii.Ia,  tlr.  irierpt  n.ti  r.  .t  .1.  lu  ff.t  i..iri.«itl  tron.l. 

. . . . . .  . . . . 

0  fntmrl  on  Tai  frro  Oivx.ant  Hondo  uj..n  »l.t.i.  a  Ta«  «n*  I’a  •  I  al  Siiunv.  (iiiw.JM.MM,iinni 

7.  Kent* . _.... .  . 

A.  H/.jsIlko  . .  . . 

0.  CsjHtal  Osin  (or  Low).  (inn  *.0.1.10  Si  nin^ui im. iu a.Muti  ur  »a  wan Itoui  .. 

10.  Dividend*.  <Pr»m  A.hAluL-1,  . 

11.  (Hhcf  Incumc  (tun  uiwi  i&l 

(•> . .  .  .  . 

<«  . .  . . .  .  .  ..  -  v,.-,  -  .  .  ..  -  ' 

IS.  Ivtai.  Iniomi  IN  Itana  3  TO  II . .  . 

DEDICTIONS 

13.  HaIaHos  td  RlnptoprrS.  Il,.nr«  la.Lt.  ^u  ^«3MV«  I#  iwtvn  *  m»t«i  )  hl.ut.  W.  1.1  fUl.ROAl, 

14.  Rant  oo  BuaIimu  Propnrly  . 

15.  Rspslrs.  6MH— HATH  06^<lr  '*CV?,J 

10.  InkiMt  «t  ImMiMikii.  r»^«  *•  RtpluW  .  ......  .  ... 

17.  TsiM  psid.  fPruo  IcbAt-.V  l»>  .  . .  ..  . 

18.  l>MnK  hp  Fif»,  8t/.rm,  rln.  (Pferv A(«»t.tt  Pi  . 

10.  B*d  debts  (IhiM  Sfhrrlulu  V),  Also  lMjnd«  (IrUrmirsel  to  le  worthl«AS  durirs  tAtsbls  yrv  1 1 1  lit!*  'M 
MNnutfAil  . . . . 

30.  Conlribulioni-  (lipltts tn  ssnS  kMW . . . . . . 

71.  IVprrrUtlon  (n«\illin|t  from  (lhimlior,  wear  and  tear,  nr  ohsoltwfi.rc).  ifnaiMdiO) . .Vs 

S3.  Otbrr  lledortions  Authmiiod  bp  Law  (IntMinr  rtoelt  dstcnnlnrd  to  be  worthless  In'  |A0fif^r 
year)  miWt  Nln  or  us  oopa/va  iM)  . . . 


» .  1  20  i408  10 


'■JCZ 

1° 

166 

if. 

Totai.  Dp.nt’i-noNS  in  Inut  II  to  Si 
Nit  Ihiowa  film,  12  . .  I  Up,  Mi 


PARTNERS'  OR  MEMBERS’  SHARES  Or  INCOME,  AND  CREDITS 

(Bm  Wral..  ID  \ 


I  Nm  ii»  AaMMotfini  PimnoaUum  I  Pit 

rj«m.  ,  rtlHI>  lw)V| 

a  mnra  ft  gartaat  h  mmaY+i  la  IM  In  anotte  fn/WlV*  IWrM,  ipar  rfdatrtd  lico**a 


..  ..  iainio  0.  Gr&hu  . .  60ii  s  Q,ia4.  6.7 ;l 

- . o61«  16th.  Vfeal,.  D*oJ . -  . ! 


Franc.1 8  J.  Collinp 


. !.  60^.1  &aJ)4|  67! 


...  .  . . 614  iihapkoril  Ht.  U.7I.  Jauh. 


. i . I 


j_4 

. !  S 
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WOKOFLI?  \-Cnvr  tty  I  »»ITg^  tPim/M,  JTC._  (ftu  lrytrjriv.n  n _ ^ 

j  laucat  j  Iran 

- j - ] - 

.  ••  <  . . 


I 


4  ■  -■ 

tt 


.  ( otai  ? f.M:  .  - _ 

Si  III  liLli  B~  f  ANTAL  i.4is>  *\!>  U>SSVS  8AtW  OR  Mf  HANfiM  'V  •  41 


! 

« 


I  *r  *  -  #  S 


*  ».  I  )H/  ia  a* 


I 

>  Mill 
*  ikv'MI 


•I'  ’«t  I . 


•  1  •’»  . /m.h.,!  •*'»  ' 

.‘v  *  ...iiitiiM,  • 


>  I'eilf  ■*•*<"», 

ir/ifc  i'im  1  ...  77..’,.!  •  «U.  »«■<•.»  I 


I  !  M.r:-.,..  i  ^vjsr 


I 

►  A  u  %1-  »  1  UiUi  (,« 

■X'M  .'II  MiK 


%  #•»  i 

'•Ml-  • 
n  •  -*r« 

?  •  •  l 

!«i|i 

'»r.  a 


l*  !)■'»  w  1/  *■  ri  »i 
’•ii*!';.  .V tui'vf 


•  •« v  l.i  Nl 


•  }  » •  i  •  , 

i»»l'  .W 


*'1  o.  .  *  >  • 

C  •#  i\  »n-r. 


.!  loo  ,< ... 

i  I 

•  I  Vi  |  _  . 

Mi  f  .  . 
40  j 


•  }  — 1 


I 


;f  •  *1  •  '  »  •in?>  a  a  *»  I ».1it  n  t  vo  m  /.  !*•  1 1  «  « 4  *<1.  if  it. 4  vuivjdI  ii  a  6*^.»aI  ]•  - 

•  •  r,  i  /  *a|4;ic.  ol  part>V.  i  aI  irvrf*/  |i  m  h.1  •  a 


:io  : 

. V 


. L... 


*,•  !  r  ;  lv.it  •  'ifV  »"*  *1  »,  •***■••%  i  Ii  «•  ftTi’t  t  *  H  *.  •  W),  fx  '  »  *  - 

•*  •'»-«»  if  U  i»Al  i »  in  * 

)i|*  .  »  1  rl.'ivl  a*.  •  ul  •••'•<<*  I'.  « 

fU'i  i.iiiv  ».'!lr  r.  f,l .  ...  .... 

f»  •  .  ./ftnfcvrr*  i  ^is*.  »  ». 

>u  €  •  i  d  ;  !•  |  *j  •.*•«  I  •!  *<  t  • 

iU‘  |l«N*  »r« 


'  ^  t«V»l  l><  4ur.t>  ;i  ibort 


.  . . . . f7»  r«rvrA]  rt  tartatMar'UiWx^Jp, 

.  .  a. k  %?•!*«!.  n-.a.'«r <4  t  **•.*-•:  «  .» #l  *  t;  I*m«i  «««  :«.;<>*.?  .air  r  biaiiuNi  4  »l.Va<*.«. 

M  Ml  lil'l.i:  ll-TAXKS  P4VII  ’.v,.  liMmciion*  17 

•  * » 

I  Inn  i  *1 

1  *  iTRifrulum  |  | 

*  I  -  -  — 

.  ..  ..  .  < 

»  »  . i  " 

!  ■ .  i 

m  iir.un.t:  Ew.tsnieN  or  min  <  tion  cm  misses  bv  nur.  stoiim.  ^.jr..umu.r.  im 

l  i  'rlviiin  j  L  biTiAsMH  •  I  <\*t 

,  ♦  "  .  *  »  ! 


M  lir.hl  I  K  i  —  rirSV  ov  RITAlRS  Kv  f.r  # 

»  >J»4*  i 


I 


i  f  •  wv  r** 

K't'-iurMi 


l  !  ini  »*»  <r 
/it-  •  •  r .  I  f  i »  ■ 

%u,t  :•  u  « 


4  Ii*'  »*v  (  «»*» 
l**i  •••.»  I  «:*  « 


7  l/«l 

(£•(*  a*  lun  u» 


t 


i 


i 


i 


i 


H'-tta  I..'.  .-.rnuin.l 

S<  HKOIH  K  r-t.*PLANA7HlN  OK  IlKIIi;rTH»N  t'OK  B4D  OMITS 

I  Y*«»  | 

....  .  .  I  I ' 

...  1  iw  .* 


ie.'  .  .. 
ID.  -  .  .  . 

(*>  . 

(i>  _ 


if’>v  I  >.lfi<cli>in  191 

Nit  Is  •  «l  I*  till  I 
!<  .. 


tr~  “r  *.tf»  , 

!»*.•  Inn 


i 


....  .  I VII 

. .  ;  n* 

_...  ...  .......  ., . .  /JMA  __  .  ..  .  . 

S(  Hi:m  l\.  fl— IXTLANATM7N  OF  IlKIM’l  M<»N  KllK  HI.PRF.nATIOJI  h.s*rufiri.n  ?l> 


L  tnorfo  nm ' 

•MarM**4r 

! 

1  j  I'm 
|  A'w'iaaa 

,|IM*I'u.|!|l>'1’  '  «  A*MT*rta:t  111***  i 

P.K  (li-.nti  r.-i/>  J  *’*■**• 

#.  Ptratriina*  H  P.rmiitx'.  r..#f 

AiitfViriniAu/fViiiii1  |i*fi  .  •  ’  ' 

iiru  niui  ,  mu  )in»  !  „V»*V  V 

!  ! 

t  !  't  1 

i 

1 

i  i  !  1  !  i  ' 

.  l  «vitfatca 

1  *  H  I  «ui . 

I  r«  »»ctf 

]  f  :'»llj 
•  9  \  n« 


-  . .  4..  I 


t.  rmi  Mn't 
lUAVinitji  i  Yiii 


! 


I 


S<  MKI)L'Lf._H~l NTf  K fcST  ON  ^OVFHNMIAT  OBLIGATIONS.  HTC. 

I.  (  ILMTIMU  r,x  PKtimtl 


i 

I 

I;  .! r».r*»  lit 


l 


(•)  ObliiAtkwi  of  a  HUU*,  I r rrilcr) ,  "r  *i.y  p -Mioi!  •iibdjriiion  lUreof,  or  tfio  Dl>lHct  f  t  Columbia,  «-r  IJ.  S  |^*K«tori  $ 

f 

(!'  0Ui**lk«rf  ututd  uiutef  Uo  |>ruTi<ivna  of  tl.n  Pedfral  firm  ls+n  Act,  or  under  rich  ket  u  •tnrnijol . 

(  )  Oliliij.lhirj  rf  I'U.trit  ftalr*  U-n<!  or  1*/itc  8ej>tea<hcr  1,  19)7 .  .  ..  .  .  . 

(f;  Tmmirjr  rnt<.«.  Truvory  bile.  »t.I  Tri-.vairjr  errt'ficalM  of  liKWitrdM  v  .  . 

{fi  l'.  S  Sarin**  Powl<  and  TprJU'jry  Honda .  .  ...  .  ...  ...  . 

(Ji  fi|.)rylioM_if  irr.'nUII!i-<  i  f  Hi*  IV.ilr*t  SUki  (nttrr  than  rl  liKliona  In  Im  r  |>n t ! i d  l n  C  i  a1*nvr)  . 

^SCHEDl'I.E  I— 1SCOME  FK*»M  OfMUKNOS 

licmtro  all  iHvl'lrrnli  ncrlvol  during  th»  year,  ala'll*  amounta  and  ramca  and  addreoars  of  corporal ior.a  drrlarinic  IN-  ilividr’«J«: 


*• 

T: 


If  It— wr  lt»«na 


AFFIDAVIT  ,Sco  Inslrurti'iri  30; 

I  awrar  (or  aflrtn)  that  Dtanl-irn  <  ix-l  wlii  *  ii*  r  <v->rri.ioyir*  n-Wiiii  '  ai.I  *l*ti-niriila,  if  any)  haal^*-nnan:.Md  l.y  rrir,  anj.t-i  thrlaat  of  my  kn-iwlnlfc 
and  tr-lirf, ia  a  trer.C'.rr  ct,  ami  Complcli  r*  lu*n.  :-vl.-  in  y.*al  faith, for  t».c  aic-jnnlm*  |«r»al  atalcd,  purauaat  to  lh«  llrvruno  Art  of  lOWt  and  lha  Rr«n'aCona 

H.l-^rilut  am!  r»o::i  t  .Ir-fui.  n.n  ?r,i*  AT**  day  .d 

^  — -  /O  “  — 


llV^«  »  ryrr.bm) 

3(r  ?  '  *>.?.  A  **/  . 


(Sor  Inatnirlion  30) 


t  *  fitr—  wf  faPWI  rw 


q. 

I  ...  MIU  f-,r  affirm)  n-  f-o  pared  tli*  nlnro  fi.r  tho  (rgariitatn-n  naiurd  l.rrnn  and  that  tlx*  nrlurn  (inrloJin*  it*  aernr-  panj in*  achrdulra  and 

ala'nnr.%1*,  if  any)  l*  a  trur.  t.  rr.n.  and  c-.niplcu-  .1aU.n<nl  i  f  nd  Oic  information  rc*|«'cliug  tho  incour  Ux  liability  of  Hie  I*  r*n  f..r  whom  tbie  return  baa 


l«*ri|  |*r«  ;>n fall  4-f  «M(ll  |/»H  ll^ie  AMir  kl  liAMli 


K4Mlt7t«r(«»4)  rr*f— if*  iMratm) 


b'.l-jieriJnNl  »rifl  nwi.rn  Li  f<Ii  tc*  *..<•  Iliu  .  ...  -l*y  ‘»f 


(M«UI'4t  yf  •  ?  .14  <^’I  * 


193  .. 


«Tni#» 


(llpil «  cl  i«rm  frn*f  14  (M  nuraj 


IK MM  04  firm  M  Mi  tM»,  ¥  AM) 


C'cat  of  labor 


iupplleB.  «t.'.  fyroii  *.) 


Advertising 

£  l,4*.^«Pn 

Auto  hire 

1 , 4>'6»  by 

Cexetory  Expenses 

/i .  0 06 . 

Telephone 

171  .61 

Freight  and  Drayage 

262.50 

Florist 

265.66 

Eeat  and  light 

457.14 

Engraver 

105. PC 

d  7, 6ft. 74 

Other  Costa  Inolude: 

Insurance,  pall-bearere  fees,  tips  to  hospital 

eaplcyeea  for  service  sto.  church  sextons,  clothing 

for  dorps*,  hair  dresser  fees,  laundry,  collection  expenses 

stationary  and  postage  t  of  floe  supplies,  dwo  and 

subscriptions,  oandlee.  Tells,  embalming  articles, 

aorgue  azpanso,  and  other  necessary  snail  lter.n  of  expanse 

in  oonnection  with  the  operation  cf  the  business,  il  ,15*.,  »5 


Salaries: 

John  J.  Brodenofc  $  1,442.75 
J?.A.  Taltavull  254.00 

txt ra  Help,  Extra 
Sobslaera  and 

assistants.  1.156*05 

iTtfsrrrc 


Endorsement:  Copy  of  Income  Tax  Return  of  Ellen  T.  Taltavull. 

deceased,  by  Joseph  P.  Burke,  Administrator,  Dated  March  13, 
1936.  Piled  June  30,  1939.  Theodore  Cogswell,  Register  oi  Ml.* 
D.  C.  Clerk  of  Probate  Court. 


Do  not  writ*  in  this  tpuc 
(Auditor'*  Sump) 


Tftuuf)  Department  (FORM  1040)  Internal  Revenue  Setvke 

FOR  NET  INCOMES  FROM  SAURIES,  WAGES,  INTEREST,  AND 
DIVIDENDS  OF  MORE  THAN  $5,000,  AND  INCOMES  FROM 
OTHER  SOURCES  REGARDLESS  OF  AMOUNTS 

For  Calendar  Year  1937  or  Fiscal  Year 

beginning ..J. ,  1937,  and  ended  ... ..J  Jh. .1 1938 

W*  Utt  tt lira  i»i  I*:w  An  tW  ISA  d*j  of  iht  ifetd  eacjTuKMwi  tfc  (hit  J  ilw  UiAht«o  ~ 
miNT  NAME  AND  ADDRESS  PLAINLY  <S«,  Imtructlor.  E) 

•  Annie  0. 

(Nam)  (l«(h  b;  ihrw;  ani  t,  J  «  ;atnl  r«l*A) 

H,  .a.  . . 

(Su Ml  ,r.l  Kwlll,  ll  iw.liwltj 


Do  not  'jtt  (Kt*f  H>*cn 


S*rjl 

NwnJwr 


(CtiWf'i  bump) 


1 1  tw  trri 

luuntlie*  N*. 


*  acJaXoi,  V(m ....  v , 

iPmi  •#><«) 


INCOME 


C»*h  Check— M.  0. 


I  ml  P.yrucr  l 


<r»«ntr> 


I 


2.  Dividend*  from  dome* tic  and  foreign  corporations . . 

3.  Interest  on  Lank  deposits,  notea,  mortgage*,  etc . 

4.  Interest  on  corporation  bonds . 

5.  Taxable  interest  on  Government  obligations,  etc,  (from  Schedule  B).... . . . 

6.  Income  (or  loss)  from  partnerships,  syndicates,  pools,  etc.  (furnish  name  and  address): 


7.  Income  from  fiduciaries  (furnish  name  and  address): 


1 

. 2106 

72 

.  ...1X92.. . 

95 

6(551 

4b 

... 

8.  Rents  and  royalties  (from  Schedule  C) . . .  ...  . . 1X92..  .'95 

9.  Income  (or  loss)  from  business  or  profession  (from  Schedule  D)  . 6f$51.j4b 

10.  Gain  (or  loss)  from  sale  or  exchange  of  property  (from  Schedule  F) . .  _ _ _ _  •. ... 

It.  Other  income  (state  nature;  use  separate  schedule  if  necessary). . . . . ’ _ 

12.  Total  income  in  items  I  to  II  (enter  nontaxabte  income  in  Schedule  fe-lLEO  -*01£L  13 

DEDUCTIONS 

13.  Contributions  (explain  in  Schedule  G) .  *<.-.• . Jl/N-#4VfQQq$. . 623  -  50 

14.  Interest  (explain  in  Schedule  G) .  I  ‘ 

15.  Taxes  (explain  in  Schedule  G) . .  ..  . 

16.  Losses  by  fire,  storm,  etc.  (explain  in  Schedule  G) .  4*^  h..r . . 

17.  Bad  debts  (explain  in  Schedule  G) . .  ....  . . . 

18.  Other  deductions  authorixed  by  law  (explain  in  Schedule  G) . 

19.  Total  deductions  in  items  13  to  18... .  . tey  50 

20.  _ Net  income  (item  12  minus  item  19) . . 

_ COMPUTATION  OF  TAX  " 


21.  Net  income  (item  20  above)._  S52.7  63  ]<  ..  .9527. 

22.  Less:  Personal  exemption 

(from  Schedule  I)..  $25QQ  - 

23.  Credit  for  dependents  .  Cr\r\ 

(from  Schedule  I)  1600  * 


1.C.151.  13 


isy  ...50 


623 

9527 


24.  Balance  (surtax  net  income)^ 

25.  Less:  Interest  on  Govern¬ 

ment  obligations  (Rem  5).  $ 

26.  Earned  income  credit 

(from  Schedule  J) . 

27.  Balance  subject  to  normal  tax. 


26.  Normal  tax  (4%  of  item  27) . 

il  29.  Surtax  on  item  24  (see  Instruction  29) 
1}  30.  Total  tax  (item  28  plus  item  29) 

31.  Less:  Income  tax  paid  at 

source .  $. . 

32.  Income  tax  paid  to  a 

foreign  country  or 

U.  S.  possession . . 


iBWWBIWM 


33.  Balance  of  tax  (Item  )0  muH»  ilrmi  )l  *nd  32) 


NOTE.— On*  form  markad  “DUPLICATE  COPY’*  must  bo  filed  vrith  thla  original  raturn  ($5 

a— — — d  if  duplicate  copy  is  not  filed) 


will  be 


S —  I TSJ  9 


from  the  original  bound  volume 


Page  1 

_ Sc  had  u  la^.— -  INCOMErfxOM  SAl^RlESANr)  OTHER.  COMPENSATION  FOR  FERSONAL  SERVICED. 

I.  NMiu4i'UwWEa|li)rt(«KtlinWliMM  I  1  Amvii 


(Sea  Inilrudlon  1) 


ilift,  XhJ-H 9 . 

ort £ ■"-**  y * ■  •  fkut*t* **  ¥** —  ui Xu **■  ~ a ? -  ... 


) 


-9 


I 


* 


4.  AinauM 


2106 


Total  column  2  mine*  t  *Ul  column  4  (tnte?  a*  item  I,  page  l)__. . . . .  .  | 


7" 


Scheduja  B.—INTERE.ST  ON  GOyF,RNMLNr  OBLIGATIONS,  ETC.  (Sea  ln»tructlon  5) _ _ 


1.  (JklfUioM  or  StctrilM 

L  Aruuil  Owned  U 
lud  d  Vdf 

J  Ifiurnt 

H««ivtd  or  Kcc/^i 
|  IXrun  Yw/ 

4.  lerfer*** 
Exempt  From 
Tuilnn 

y.  IhtiraM  mm 
AfXAJtl  U9  F.Utat  mi 
Luraftayi 

(a)  Obligations  d  a  Stale.  Territory.  or  political  lubdivuton  thereof.  or  the  DuUkI 
cf  ( olun.tia.  or  United  Stale*  patetiiom  . 

1 

!  $ . 

1 

»  •  : 

All 

| 

l 

• 

I 

(f )  Obligation*  'tiued  under  Frder»l  Firm  Loin  Act.  or  under  tuch  Act  *1  amended  • 

I 

!  •  *  * 

1 

1  1 

1 

All  . 

X 

(r)  Obligation*  d  United  State*  uiucd  on  or  before  September  1.  1917  . 

1 

1 

All 

X 

(J)  Treatury  Note*.  1  iraiury  Bi!U.  and  Treatury  Certificate*  of  Indebtcdnea*  .  j 

............. 

-- .  -  -i 

| 

•  t  1 

. i. .  1 

1  All 

| 

| 

I 

-  - . -  -  -  -  1 

(0  l1  S.  f*vwfti  I lor. Hi  tr.H  Treiitiry  Bondi . . 

O')  OUig*ti'>rit  d  inttrumentalilic*  d  the  United  State*  (other  thin  obligation*  to  , 
be  repurl cd  in  (0  above)  ..  ..  .  .  _  . . 

-  - 

$ 

X;*  ■; 

1 

1 

1 

None 

(I) 


Total  (enter  total  of  column  $  a>  item  5.  page  I)  _ 

Schedule  C.— INCOME  FROM  RENTS  AND  ROYALTIES^ 


1.  KM  ft  (Vepatjr 

1  Abuun* 

'  J.  1 

. »te7*  i  *  ‘lVo  umaVw . 

* . 

'  r.i 

.. 

y 

. Ill  t.*i  J'tt  ait  Ofli  AfU)1 

. ^Ual.ti.inkU6MUt>*Ji7rU . 

. 

1=-  M*. 

.J 

z 

(See  Inatruction  8) 


Explanation  o i  deduction* 


If*  SclaCUdW  L) 


•>•••<•• ee 


4  Rlpllfl 


V  OlKrf  Kipenwi 

(llunut  uljw  i 


4  Net  Proit  (Ijitti 

U  <1  tan  $.  p4|<  I) 


. 2it«k . 3.MJM. 

.35  M. 


L . . 


II92 


9s 


claimed  in  column  5 . TuiVU  . 

j^*^^.P»~^°P^(pRj>OS^fgO^BUSjNE^"o^ra6FXSSI  ON._"(Saa  Inatruction  9) 


1.  Total  receipt*  (ilale  natuie  of  buaincm  or  pnitwiem)  (Jft'jf* 

COST  01  GOODS  SOLD  i  \  >! 

2.  Labor  . |$ . jUff 

3.  Material  and  tuppli'i  . !. 

4.  Mere  hand  ue  bought  for  aalc . I 

5.  Other  coat*  (itemue  below) .  .j. 

I 

6.  Plua  inventory  at  beginning  cf  year 

7.  Total  (line*  2  to  6) . 


X-tajLLX  .(...t ..  E-A7.5:.n  .  Vr  A.T' .;.Y.Ui 

OTHER  BUSINESS  DEDUCTIONS 

10.  Saltriea  not  included  aa  ’’labor"  (do  not  deduct 
-  compenaationfor  ycu«et()-r.-.. 


a  A 


r  uofcr&k 


.  ». 


•  OU.C 


$ 


II.  Inlareat  on  burtncaa  tno’cblednr*a 
12  Taxr*  on  buitnraj  and  property. 
13.  I^aaea  (eiplain  in  Schedule  G)... 


8.  Leaa  inventory  at  end  of  year . 

9.  Net  coat  cf  goeda  told  (line  7  minua 

line  8) . 


,  .  *♦■  Bad  debt*  anting  from  talea  or  aervicea 

2692*^  /  ®  15-  Depreciation,  olaolraccnce.  and  depleltoei  (explain 

.  in  Schedule  E)  . 

-  -  - _ - _ .  lb.  Rent,  repair*,  and  other  cipenaea  (itemue  below 

or  on  aeparate  aheet)  _  .  .  . 


2692!*:  7#  „ 


Total  (iinea  10  to  16) .  . '  $ 


2692*1  7 


Enter  "C”.  or  “C  or  M  '.  on  Iinea  6  and  8  to  indicate  whether  in-  •,  18.  Total  deductiona  (line  9  plua  bne  17) . 

tent  trie*  are  valued  at  coat,  or  coat  or  market,  whichever  ia  lower.  : 

_ _ I*  19.  Net  profit  (or  I  oat)  (line  I  muiua  line  18)  (enter  a*  item  9.  page  I) 

Explanation  of  deduction!  ... 

claimed  on  Iinea  5  and  16 . . .  3lui 


33 


s*  ( 


>  > 


Tr 


?6,9f4  V- 

“jOfci  46 


Schodula  E.-— EXPLANATION  OF  DEDUCTION  FOR  DEPRECIATION  CLAIMED  IN  SCHEDULES  C  AND  D 


1.  KM  d  Fmtrt; 

(II  Mm  KtuMtiM  d 
*Wa  CoKncttd} 

t  Dm*  JU- 

MM 

V  Cmc  arOtM 
Dm 

4.  Amcc*  r«h 
IVpemiaM  ia  Urn 
at  Cad  d  Yaw 

>  rM>ri«tma 
AlmMtw 
UmUiHt 
friar  Yaw* 

j=-: — :ar-Bg- 

1  RmiuaCm 
w  Otkw  Baa*  t*  b* 
Itaaavarad 

!  7.  Lift  Utad 

>  ia  Aieua.i 
i  lattng  tV- 
J  pncafttM  ^ 

4.  CtCaaaM 
RaMwa 
Ldt  Fraaa 

*77!? 

1  DgnMa 
JUaaUt  TW 

Yaw 

*r4«k  .cULcxilngA... 

. A93 

i..5?pg| 

A 

, . 1 

t. . 

• . 

1  I 

21 

s _ *8M 

L..J 

mmmmm 

| 

*— irtai 


EXPLANATION  OP  OTDUCTIOB8 


Line  #5 

Advertising  »1,J56.6S 

A’,to  1,118  3.75J.OO 

8ocial  Security  Tea  4. 3.95 

Cbeepeaie  4  Potomac  Telephone  Co.  ISO. Si 

Cemetery  Expenses  2, 675. 00 

Business  Privilege  Tax.  IOS.31 

Engraving  100.00 

Florist  320.33 

Freight,  Express  &  Drayage  37S.16 

Heat  and  Light  40^.01 

Total  $9,319.93 


Aieo:  Insurance,  Poll-bearer e r  Trips,  Church  8extons 
Clothing,  Laundry,  K^ir-dreseing,  Postage,  Office 
Supplies,  Embalming  articles  and  fluid. 


148 


BEST  COPY  AVAILABLE 


fa(*  3 


Schtdul*  r.— GAINS  AND  LOSSES  FROM  SALES  OR  EXCHANGES  OF  PROPERTY.  (Sn  Instruction  10> 


W- ^  - 1 

No*  or  Mutk  iTlllJ  (F.ral,  a*.*) 


4.  Ira 
Mr  Id 
(Y  reri. 
Monlla) 


V  (>«•»  S»Ul  PlM 
(Com rail  Pru) 


4  Coil  or  OlU  Borai 


Combine  amounts  in  column  9  by  groups  according  to  time  held,  into  totals;  and  enter  same  on  line  (w)  of  the  summary  table  below. 
Indicate  by  G  or  L  whether  each  entry  is  gain  or  loss. 


P«rio4  of  Tirol  HrM 


(w)  Total  gain  or  Iota 

from  column  9  above  ..I  $ 


(i)  Percentage  applicable, 
(y)  Cain  or  k»»  applicable 


Over  1  Ymi  Bui  Nrt 

Ovti  2  Y c4f •  Bo*  Nm 

Ora  5  Yieri  But  Not 

Ora  It  Yean 

-  Ora  1  Y»ct«  - 

_ Qrat  SJfean  .  .  . 

_ Ora  10  Yean 

(y)  Cain  or  feat  applicable 

(line  (»)  timer  line  (a)>  )  .  . 


Enter  item  (z)  as  item  10  on  page  I ;  but  if  item  (z)  is  a  net  loss,  do  not  enter  over  $2,000. 


Give  here  descriptive  details  not  shown  above: .  .  ...  . . 


item  tt) 

Enur  BtU  Nrl  Ape 
cable  Geia  or  Uu  0 
Ueal  bp  Confer*, 
tbe  lueer  aa  Lea*  i 


State  here  whether  any  item  above  was  (1)  acquired  other  than  by  purchase,  or  (2)  was  sold  or  transferred  to  purchaser  having  relationship 

to  you: .  ..  . . .  . 


Sc had  u  la  G.— EXPLANATION  OF  DEDUCTIONS  CLAIMED  IN  ITEMS  13,  14,  IS,  M,  TT,  AND  IS 


P.PMr.ibuiloiiti*..  nrA  Oonirt  ty  c&;  e  1 .  96  25,56 . 


150 


wwa  4 

tchaSil*  H. — NONTAXABLE  INCOME  OTHER  THAN  INTEREST  REPORTED  W  SCHEDULE  B.  (Sm 

MtositJ) 

X  NmiIUm 

_ 

_ _ _ _ 

A _ 

L .  . -i . 

Schaduto  1. — EXPLANATION  OF  CREDITS  CLAIMED  IN  ITEMS  U  AND  XI.  (Sm  Instructions  XX  and  «) 


(«)  P...«wil  lwwf«l<. 

(!)  Cr**t  fo»  Hi.uili.li 

- 

NwJw  W 
M»«*U 

Ym>  m 

EmsSu*. 

CnacuwJ 

isaci 

One  IS 
YwnOU 

Single,  or  married  and  not  living  with  bus- 

12 

IS 

L- 

Married  and  living  with  husband  or  wife... 

1  0 

iRXk 

-  -  •  •  JkrAw  •  . 

1 

r 

. 1 

-  -IfArt- 

. 

rr/y 

Keason  tor  credit . . . . . . 

Name  of  dependent 

and  relationship . - . 

Reason  for  support 

if  18  year*  old  or  over . . 

SchoduW  J-— COMPUTATION  OF  EARNED  INCOME  CREDIT.  (Sm  Instruction  24) 


(«)  Far  Nat  Ir 


i  al  DM  ar  Law 


1.  Net  income  (item  20,  page  1) - 

2.  Earned  income  credit  ( 189K  of  line  I.  above).. 


(t)  Far  Nat  It 


i  la  Fata—  a#  tMN 


$- . 

1.  Earned  net  income  (Not  over  |I4,000)__... 

2.  Net  income  (item  20,  page  1) . . 

3.  Earned  income  credit  (\v%  of  line  1  or  2, 
above,  whichever  amount  is  imaOcr,  but 
do  not  enter  less  than  $300) . - . 

•y‘*r 

95^7' 

95.?.. 


--Q 

..7.6 


Oi  rk,  U.  8.  Bu.  A  Ing.  A  Pat. 

1.  State  y*m  principal  oenptim  or  imfcsww  UaAexthJCDX 

2.  Check  whether  yoti  ire  a  dtaan  or  resident  alien  □ 

3.  If  you  tied  a  return  for  the  preeetfing  year,  to  which  Collector's 

office  WM  it  seat? _ Bal  ll^QXC.,  ItaT yJ.aIuL.... 

4.  Are  item*  of  income  or  dtJyrtmt  of  both  husband  and  wife 

included  in  thi*  return?  (See  Instructs***  B)  .....T.ftft.... . 


QUESTIONS 

5.  State  name  of  husband  or  wife  if  a  separate  return  was  mwie, 
and  the  Collector ’•  office  to  which  it  wu  lent . . . _.. 


6.  Check  whether  thii  return  waa  prepared  on  the  <*ih  or 

aocntal  Q  ham. 

7.  Did  you  at  any  time  during  your  taxable  year  own  directly  or  indi¬ 

rectly  any  stock  of  a  domestic  or  foreign  personal  holding 
company?  (Answer  “yea"  or  "no*')  If  answer  is 

*'yo",  attach  schedule  required  by  Instruction  M. 


before  me  this . day  of - - -  193 — 


A  return  rairU  by  m  l#er 
•ttomry.  (Sec  Inctructioo  F.) 


•wfcj 


U  atony  n*d  by  ptwr  of 


U  thi*  m  •  joint  return  (not  <na<k  by  *|cat)  it  mu*  be  *pud 
by  both  huibnnd  end  wile  end  nmra  to  before  e  proper  eSrer  by 
the  tfoue  prepennt  (he  return,  or  if  neither  or  both  prepare  the 
return  then  by  both  Routes. 


AFFIDAVIT.  (So*  Instruction  F) 

(If  this  return  wu  prepared  for  you  by  me  other  person,  the  folkming  sftdirit  must  be  executed) 
l/we  i wear  (or  affirm)  that  I/we  prepared  this  return  for  the  person  or  persons  named  herein  and  that  the  return  (mduding  any  accom¬ 
panying  schedules  and  statements)  is  a  true,  correct,  and  complete  statement  of  ail  the  information  respecting  the  income-tax  liability  of  the 
person  or  persons  for  whom  this  return  has  been  prepared  of  which  I/we  have  any  knowledge. 


Subscribed  and  sworn  to  before  me  this 

of . . . .....  193... 


tiwntwe) 


Olfmai  4  pt.-i—  wNSsiew) 


I  a  wrwr.'tn  nomh  a.~rv 


(llawiUiue 


■  <~T> 


r~uui 


endorsement:  Copy  of  Income  Tax  Return  of  Mrs.  Annie  G,  Grahe. 
Filed  June  30,  1939.  Theodore  Cogswell,  Register  of  Wills,  D.  C* 
Clerk  of  Probate  Court. 


INDEX. 


SrBJECT  Indkx. 

Pilgc* 

Statement  of  the  ••;iso  .  *> 

Statutes,  rules  and  regulations  cited  in  brief  .  13 

Summary  of  tiie  argument  .  ]$ 

I.  Narrative  statements  of  proceedings  at  trial  contained  in  appendix 

to  brief  for  appellant  should  be  disregarded .  l!» 

II.  Tiie  undertaking  business  which  had  been  conducted  bv  the  dece 

dent  was  :•  valuable  asset  of  her  estate . . .  21 

III.  The  appellant  was  not  only  negligent  and  lacking  in  candor  to  the 
<’ourt  in  the  course  of  his  administration  of  the  estate  but  was 
also  guilty  of  waste  .  33 


(•■)  I  he  removal  of  Burke  as  administrator  was  proper  under 

D.  C.  Code,  Title  29,  See.  113,  because  his  relationship  to 
the  estate  and  his  liability  thereto  rendered  him  incompe¬ 
tent  to  serve  .  44 

(M  rhe  removal  of  Burke  as  administrator  was  proper  under 

D.  C.  Code,  Title  2!*,  Sec.  132,  because  ho  was  guilty  of 
waste  and  there  was  danger  that  the  assets  of  the  estate 
would  be  lost,  wasted  or  misappropriated .  47 

(0)  The  removal  of  Burke  as  administrator  was  proper  under 

D.  C.  ('ode.  Title  ‘JO,  See.  232.  because  lie  had  sold  or  dis¬ 
posed  of  property  of  the  Estate  without  a  previous  order 
of  Court  authorizing  him  so  to  do .  50 

(d)  The  removal  of  Burke  as  administrator  was  proper  under 

P.  C.  Code.  Title  29.  Secs.  261  and  26 3.  because  he  failed 
to  render  to  the  Probate  Court  within  twelve  months  from 
date  ot  his  letters,  the  first  account  of  his  administration..  31 


V.  As  the  judgment  of  the  Court  below  was  correct,  it  will  be  sustained 
on  appeal  if  there  is  any  ground  to  support  it . 

\  T.  Comments  on  brief  for  appellant  .  . 

(a)  Argument  as  to  fraud  irrelevant  . 

(b)  The  appellant  has  no  right  to  complain  of  the  appointment 

of  Mr.  Canfield  as  his  successor  . 

(c)  Costs  were  properly  awarded  against  the  appellant  personally. 

(d)  The  findings  of  fact  of  the  trial  Court  are  sufficient . 

(et  Findings  of  fact  are  not  required  in  probate  proceedings.... 

(f)  The  statement  in  appellant's  brief  as  to  the  proceedings  in 

Court  on  duly  19.  1939.  are  so  incomplete  as  not  to  present 
an  accurate  statement  thereof  . 

(g)  The  contention  that  the  refusal  of  the  trial  court  to  permit 
the  appellant  to  file  an  additional  motion  for  a  new  trial  was 
an  abuse  of  discretion,  has  been  abandoned  bv  appellant.. 

VII.  Impertinent  and  scandalous  statement  in  appellant's  brief  should 
be  expunged  . 

Conclusion . 
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JOSEPH  P.  BURKE,  Appellant, 

r. 

AUSTIX  F.  CAXF1ELD,  as  Administrator  de  bonis  non 
of  the  Estate  of  Ellen  T.  Taltavull,  deceased,  et  al. 


BRIEF  for  APPELLEES  CANFIELD,  Administra¬ 
tor  d .  b.  n.,  and  WELLFORD,  Guardian 

ad  Litem . 


STATEMENT  OF  THE  CASE. 

In  this  brief  references  to  the  Appendix  to  appellant’s 
brief  will  be  “(R.  )”  and  references  to  the  appendix 

to  the  brief  for  these  appellees  will  be  “(Appellees'  App. 


This  is  an  appeal  by  Joseph  P.  Burke  from  an  order  of 
the  District  Court  of  the  United  States  for  the  District  of 
Columbia  entered  August  1,  1939,  revoking  and  canceling 
letters  of  administration  on  the  estate  of  Ellen  T.  Taltavull, 
deceased,  theretofore  issued  to  him,  and  appointing  Austin 


F.  Canlield  administrator  <t.  b.  n.  of  said  estate  (U.  ^d)0) ; 
also  an  appeal  by  said  Burke  from  orders  entered  No¬ 
vember  ll>.  assessing  certain  costs  against  the  said 

Burke  personally  ( It.  111-112).  The  appellees  are  the  said 
CantiUd,  as  administrator  <L  h.  n.:  Richard  h.  Welltord,  as 
guardian  at!  lit' of  William  Warren  Taltavull,  Ann 
Theresa  Taltavull.  dean  Marie  Taltavull  and  Marie  Gabriel 
Taltavull.  infant  next  of  kin  of  said  decedent:  and  Peter 
A.  Taltavull.  the  only  adult  next  of  kin  of  said  decedent  (R. 

1S-1D.  22-2:1 ).  _  t 

On  May  1!>.  ID:’,.').  Kllen  T,  Taltavull,  then  a  resident  oi  the 
District  of  Columbia,  died  intestate,  survived  by  five  minor 
children,  one  of  whom,  Peter  Adoph  Taltavull,  has  since 
become  of  age  ( R.  2).  The  said  Peter  A.  Taltavull  was 
named  by  Burke  as  appellee  herein,  but  he  has  filed  no  des¬ 
ignation  of  record  or  brief. 

At  the  time  of  her  death  Mrs.  Taltavull  was  the  ownei 
of  an  undertaking  business  conducted  by  her  in  tin*  piem- 
Ncs  in  the  District  of  Columbia  known  as  2(>19  Fourteenth 
Street.  X.  W.  (R.  222).  The  business  had  previously  be¬ 
longed  to  Mrs.  Taltavull *s  husband.  \Y.  Warren  Taltavull, 
who  had  died  on  March  27.  11KH  (R.  222).  Prior  to  his 
death,  he  bad  assigned  or  otherwise  transferred  the  busi- 
ness'to  Mrs.  Taltavull  (R.  70).  During  the  period  between 
I, is  den 1 1 1  and  her  own  death.  Mrs.  Taltavull  had  continued 
the  business  under  the  same  name. 

In' addition  to  the  children  who  survived  Mrs.  Taltavull 
as  her  next  of  kin.  she  was  also  survived  by  Joseph  P. 
Burke,  the  appellant,  a  brother,  and  by  Mrs.  Annie  0. 
Grabe.  a  sister  (R.  2). 

A  dav  or  two  after  Mrs.  TaltavulFs  death,  at  the  request 
of  Burke,  a  conference  took  place  at  her  late  residence,  at 
which  were  present  Burke,  Mrs.  Grabe,  one  Francis  J.  Col- 
lius.'and  George  F.  Sullivan,  a  member  of  the  Bar  (R.  141- 
22.") )  As  the  result  of  that  conference  an  agreement  or  ar¬ 
rangement  \va>  made,  pursuant  to  which  Grabe  and  Col¬ 
lins  took  over  the  undertaking  business  and  continued  it 
undhr  the  same  name  as  that  under  which  it  had  thereto- 
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fore  been  conducted,  with  the  agreement  between  Gralie  and 

Collins  that  they  would  equally  divide  between  themselves 

the  net  profits  thereof  (R.  142,  144,  171,  225,  2*26,  227; 

Appellees’  App.  22,  23,  42).  This  arrangement  was  made 

without  anv  Court  authority. 

•  * 

Subsequently,  on  June  18,  1933,  Burke  and  Gralie  filed 
in  the  District  Court  of  the  United  States  for  the  District 
of  Columbia,  holding  a  Probate  Court,  a  petition  for  the 
grant  to  Burke  of  letters  of  administration  upon  the  estate 
of  Mrs.  Taltavull  (R.  3-5). 

On  the  same  day  that  the  petition  was  filed,  George  E. 
Sullivan,  who  appeared  as  attorney  for  Burke  and  Gralie, 
addressed  and  sent  to  the  Register  of  Wills  a  letter  in 
which  he  stated  that  he  had  known  Burke  since  boyhood; 
that  Burke  was  qualified  in  every  way  to  serve  as  adminis¬ 
trator  and  that  in  Mr.  Sullivan’s  judgment,  there  could 
be  no  better  administrator;  no  one  having  the  interests  of 
the  infants  and  next  of  kin  more  at  heart;  and  that  he, 
Mr.  Sullivan,  considered  this  a  case  where  the  appointment 
of  a  guardian  ad  lit  a  m  before  the  issuance  of  letters  was 


quite  unnecessary  (Appellees’  App.  2). 

According  to  the  testimony  of  Register  of  Wills  Cogs- 
well,  if  the  party  who  is  to  be  appointed  is  not  the  first  per¬ 
son  primarily  entitled  to  be  appointed  in  accordance  with 
the  provisions  of  Section  276  of  the  Code,*  it  is  customary 
to  require  the  appointment  of  a  guardian  ad  litem  for  any 
minors  who  would  be  entitled  to  appointment  if  they  were 
of  age  ahead  of  the  person  applying:  and  it  would  be  the 
custom  to  recommend  the  appointment  of  a  guardian  ad 
litem  in  such  case  unless  the  Court  found  it  unnecessary 
(Appellees’  App.  118-119). 

On  June  26,  1935,  letters  of  administration  were  issued 
to  Burke  (R.  5).  The  administrator  filed  his  inventory 
of  appraised  estate  on  October  17,  1935  (R.  12).  This  in¬ 
ventory  showed,  among  other  things,  stock  and  fixtures  con¬ 
nected  with  the  business,  appraised  at  $1,851.95  and  auto¬ 
mobiles  connected  therewith  appraised  at  $1,434  (R.  11). 


•P.  C.  Codo,  Tit.  29.  see.  104. 
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On  tin*  same  day,  the  administrator  filed  his  inventory  of 
monev  and  debts  showing  dei>ts  due  the  estate  as  of  date  oi 
death'  for  funeral  hills;  amounting  to  sjC),155.15,  of  which  sum 
sj*3,342.0(>  had  been  eolleeted  between  the  date  of  Mrs.  Talta- 
vuH*s  death  and  the  date  of  the  filing  of  the  inventory  (K. 
(>). 

On  Deeemher  30,  1  six  months  and  four  days  after 
the  issuance  of  letters  of  administration  to  him,  Burke 
filed  a  petition  in  the  Prohate  Court  in  which  he  stated 
that  there  were  included  in  the  appraised  personal  estate 
certain  “constantly  depreciating  assets,"  namely  stock  and 
fixtures.  $1.S51.:>5.  and  automobiles,  $1,434:  that  it  was 
in  the  interest  of  conservation  that  such  items  be  promptly 
sold  and  thereby  converted  into  cash  to  prevent  further  de¬ 
preciation:  that  lie  had  an  opportunity  to  sell  these  items 
for  the  appraised  value  thereof  to  Mrs.  Grahe,  and  he 
prayed  for  an  appropriate  order  of  authorization  to  make 
a  private  sale  thereof  as  aforesaid  (R.  12-13).  This  peti¬ 
tion  and  the  draft  of  a  proposed  order  thereon  were  sub¬ 
mitted  to  the  Register  of  Wills  pursuant  to  the  provisions 
of  then  Probate  Rule  lb.*  for  his  review  and  suggestions. 
The  Register  of  Wills,  on  December  30,  1 93b,  wrote  a  memo¬ 
randum  which  ho  filed  in  tiie  proceedings  on  the  same  day, 
in  which  he  stated  that  it  seemed  to  him  that  the  business 
should  be  sold  as  an  entity  and  that  the  record  should  show 
a  value  received  for  both  physical  assets  and  good  will; 
and  that  the  administratrix  [administrator]  is  liable  for 
the  conduct  of  the  business  and  should  submit  a  full  profit 
and  loss  statement  thereof  down  to  date  before  anv  effort 
was  made  to  sell  the  same.  The  Register  of  Wills  stated 
that  he  would  not  recommend  the  approval  of  the  pro¬ 
posed  order  and  that  Mr.  Suliivan  would  present  the  order 
and  explain  the  situation  to  the  Court  (R.  14-15). 

This  petition  was  never  presented  to  the  Court,  but  was 
withdrawn  with  the  permission  of  Deputy  Register  of  Wills 
Mefseh,  with  the  authority  of  the  Register  of  Wills  (R.  2H0- 
2(>1).  Burke  staling  in  his  answer  to  the  petition  for  his 


Infra.  |>.  17. 


removal  that  this  line!  boon  in  order  to  present,  at  a  later 
time,  a  new  petition  which  would  he  enlarged  so  as  to  make 
an  explanation  regard  injr  the  “supposed"  trood  will  of  the 
business  ( R.  MM). 

Xo  further  steps  were  taken  in  ('ourt  in  connection  with 
the  business  until  duly  27,  1 9M7,  upon  which  date  the  ad¬ 
ministrator  filed  another  petition  (R.  7 - 1 7 ) .  in  which,  he 
said  that  the  net  income  from  the  undertaking  business  for 
the  period  from  January  1.  1 9Mb,  to  May  IP,  19Mb.  (the 
date  of  Mrs.  Taltavull's  death)  amounted  to  with¬ 

out  deduct  in. u1  therefrom  the  rental  value  of  the  real  estate 
used  in  the  business,  of  approximately  >2b()  per  ’couth,  and 
without  deducting;  the  value  of  the  decedent's  services  per- 
formed  durinir  that  ]>eriod:  that  the  decedent  had  acquired 
the  business  on  March  2P.  19M4,  following  the  death  of  her 
husband,  \V.  'Warren  Taltavull.  and  that  the  net  income  for 
the  period  from  March  29.  19M4.  to  December  Ml ,  1PM4,  had 
amounted  to  $672.81,  without  deduct inii1  the  rental  value 
of  said  premises  or  the  value  of  decedent's  services. 
The  administrator  stated  that  he  had  not  felt  .instilled  in 
applying  to  the  Court  for  authorization  to  continue  the 


undertaking  business,  because  it  would  be  necessary  to  pay 
the  rental  value  of  the  real  estate  to  the  surviving  joint 
tenant,  Annie  0.  Ora  ho.  for  tin*  period  occupied  and  that  a 
net  loss  would  thus  be  indicated  on  the  basis  of  the  past 
(R.  lb). 

The  administrator  further  stated  in  his  petition  that  the 
appraised  value  of  the  stock,  fixtures  and  automobiles  rep¬ 
resented  the  full  value  thereof  and  that  shortly  after  his 
appointment  he  had  obtained  from  Mrs.  Orahe  an  agree¬ 
ment  to  pay  that  sum  in  purchase  of  these  items,  paying  a 
portion  thereof  from  time  to  time  as  rental  until  the  entry 
of  a  formal  Court  order  of  authorization  or  ratification, 
and  paying  the  balance  upon  the  entry  of  such  order  (R. 
16). 

The  attorney  for  the  administrator  presented  with  this 
petition  the  draft  of  an  order  of  authorization  or  ratifica¬ 
tion  covering  the  sale  to  Mrs.  Clrahe  of  the  personal  prop- 
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erty  for  the  total  appraised  value  thereof,  namely  $3,285.05 
(Appellees'  App.  2-3). 

While  the  Register  of  Wills  was  oil  his  vacation,  this 
petition  was  submitted  to  Deputy  Register  of  Wills 
Mersch  for  his  review  and  suggestions  under  then  Probate 
Rule  15.*  Mr.  Sullivan  urged  that  the  Deputy  Register  of 
Wills  act  on  the  petition  notwithstanding  the  absence  of 
the  I  Register  of  Wills  (Appellees*  App.  114-115).  This  the 
Deputy  Register  of  Wills  refused  to  do  (Appellees'  App. 
114-115).  On  August  12.  1037,  after  the  Register  of  Wills 
returned  from  his  vacation,  the  latter  addressed  a  memo¬ 
randum  to  Justice  Proctor,  of  the  District  Oourt,  (R.  17- 
18):,  in  which,  antonj*'  other  things,  he  stated  that,  although 
an  accounting  of  the  estate  was  due  on  June  26,  1036,  no 
accounting  had  been  filed,  the  attorney  for  the  estate  hav¬ 
ing  secured  numerous  extensions  of  time;  that  it  appeared 
that  the  assets  of  the  estate  had  been  used  by  Mrs.  Grahe 
since  the  date  of  death  of  tin*  decedent  in  the  conduct  of  a 
funeral  business  and  that  there  had  been  no  accounting  to 
the  estate  for  the  conduct  of  the  business  or  for  the  profits, 
if  any,  thereof;  that  Mr.  Sullivan,  attorney  for  the  estate, 
contended  that  such  accounting  was  not  due,  since  the  ad¬ 
ministrator  of  the  estate  did  not  actually  conduct  the  busi¬ 
ness  himself.  The  Register  of  Wills  further  stated  that  in 
view  of  the  fact  that  there  had  been  no  accounting  of  the 
business  of  the  estate  it  was  impossible  to  ascertain  what 
profit  had  accrued  to  the  estate  from  the  unauthorized  use 
of  the  business  by  Mrs.  Grahe  ( R.  17-18). 

He  expressed  the  opinion  that  a  full  and  complete  ac¬ 
count  of  the  conduct  of  the  business  should  be  filed,  and 
that  the  business  should  not  be  sold  on  the  basis  of  the 
so-called  “rental"  received  from  Mis.  Grahe  and  the  bal¬ 
ance  in  cash.  Tie  called  attention  to  the  fact  that  the  offer 
did  not  include  anything  for  the  good  will  of  the  business. 
He  expressed  the  opinion  that  a  guardian  ad  litem  should 
be  appointed  by  the  Court  to  represent  the  interests  of  the 
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live*  minor  children  of  the  decedent  in  connection  with  the 
failure  of  the  administrator  to  administer  the  assets  of  the 
estate  so  far  as  the  conduct  of  the  funeral  business  was 
concerned  ( R.  IS). 

He  recommended  disapproval  of  the  order  ( II.  IS). 

On  the  same  day,  namely  August  12,  11**17,  .Justice  Proc¬ 
tor  appointed  the  appellee  Richard  K.  Wcllford  as  iruard- 
ian  ad  Hfcii'  for  the  infant  next  of  kin,  to  look  into  and 
report  to  the  Court  concerninir  all  matters  pertinent  to 
Burke's  petition,  iueludinir  tin-  making  of  such  recommen¬ 
dations  as  he  mitiht  consider  appropriate  (R.  18-19). 

Subsequently,  on  October  11,  19.47,  upon  consideration 
of  the  report  of  t lie  guardian  a/I  lifnn.  the  Court  enlarged 
his  powers  and  authorized  and  empowered  him  to  take  such 
action  as  he  miifht  be  advised  for  tin*  protection  of  the  in¬ 
terests  of  the  infant  parties  ( K.  22-24). 

On  October  14,  1947,  Mr.  Wellford,  as  uuardian  a/I  Ilf <  ih 
liled  a  petition  (11.  24-29).  in  which  he  recited  that  the 
decedent  at  tin.*  time  of  her  death  owned  and  operated  the 
business  hereinabove  referred  to:  that  the  same  was  at  the 
time  of  her  death,  and  for  a  Ion. if  time  prior  thereto  had 
been,  a  very  prosperous  and  ifoinif  concern:  that  shortly 
after  her  death  Burke  and  Mrs.  drain*,  with  Mr.  Sullivan, 
their  counsel,  and  Collins  had  had  a  conference  at  which 
an  agreement  was  reached  that  Mrs.  drain*  would  continue 
to  operate  the  business;  that  Mrs.  drahe  had  from  that 
time  to  the  time  of  the  tiling  of  the  petition  operated  the 
business  as  sole  owner:  that  slit*  never  had  any  riuht,  title 
or  interest  in  the  business  but  on  or  about  May  20,  1947), 
took  over  the  assets  of  tin*  decedent's  business,  includiuir 
tin*  ji'ood  will,  without  letters  of  administration  or  any 
order  of  Court,  and  from  that  date  to  tin*  time  of  liliuif  of 
the  petition  had  operated  the  business  under  the  name  of 
Taltavull  Funeral  Home  for  her  own  benefit;  that  she  paid 
7)0  per  cent  of  the  prolils  of  the  business  to  Collins,  her 
manager :  that  this  action  of  drain*  in  intermeddling  in  tin* 
assets  of  the  decedent  was  agreed  to  by  Burke  (  R.  24-24): 


s 


that  Burke,  after  the  grant  to  him  of  letters  of  administra¬ 
tion,  had  made  no  effort  to  take  over  and  run  the  business 
and  did  not  petition  the  Court  for  authority  to  do  so;  that 
he  left  all  tin*  assets  of  the  business,  including  the  books 
and  records,  in  tin*  hands  of  Grain*;  that  he  had  entered 
into  an  earlier  agreement  with  (Jraho,  without  the  author¬ 
ity,  knowledge  or  consent  of  the  Court,  that  he  would  sell 
to  her  the  stock,  fixtures,  automobiles,  etc.,  of  the  business 
(which  he  had  already  turned  over  to  her)  at  their  ap¬ 
praised  value;  and  that  no  value  was  placed  by  the  admin¬ 
istrator  on  the  good  will  of  the  business,  although  he  had 
knowledge  that  the  business  was  a  valuable  going  concern. 
The  petition  of  the  guardian  ad  litrw  also  cited  various 
proceedings  in  Court  hereinabove  referred  to.  lie  charged 
that  the  statement  of  Burke  in  his  petition  filed  July  27, 
1937,  that  the  net  income  of  the  business  from  January  1, 
1935,  to  the  date  of  Mrs.  Taltavull’s  death  on  May  19,  1935, 
amounted  to  $938.86,  was  incorrect,  and  that  the  true  net 
income  was  greatly  in  excess  of  that  amount  and  was  known 
by  the  administrator  to  be  incorrect  at  the  time  the  peti¬ 
tion  was  filed:  that  tin*  statement  of  the  administrator  that 
the  net  income  of  the  business  from  March  29,  1934,  upon 
which  date  the  decedent  had  acquired  the  business  from 
her  husband,  to  December  31,  1934,  had  amounted  to  $672.81 
was  not  true,  that  the  administrator  knew  that  it  was  not 
true,  and  that  the  net  income  was  greatly  in  excess  of  that 
ambunt  (R.  26-27);  that  the  administrator,  when  filing  his 
petition  on  July  27,  1937,  more  than  two  years  after  the 
death  of  the  decedent,  knew  that  the  business  had  been  con¬ 


ducted  by  Grain*  at  a  profit  of  over  $21,000  for  the  period 
from  May  19,  1935,  to  December  31,  1936,  but  had  failed  to 
call  the  attention  of  the  Court  to  that  fact  (R.  27). 

The  petition  further  alleged  that  the  administrator,  five 
days  after  the  appointment  of  the  guardian  ad  lit<  in,  and 
more  than  two  years  after  the  grant  of  letters  of  admin¬ 
istration,  had  filed  what  purported  to  be  a  first  and  final 
account,  but  that  the  account  was  not  a  true  one  as  it  did 


not  show  the  receipt  of  ;my  income  from  the  business  (R. 
27).  The  guardian  ad  litem  charged  that  the  administrator 
had  failed  properly  to  safeguard  the  personal  estate  of  his 
decedent  in  that  he  not  only  failed  to  petition  the  Court 
for  authority  either  to  sell  or  continue  the  business,  but 
had  aided  Mrs.  (Jrahe  in  getting  possession  of  the  dece¬ 
dent's  business  and  operating  the  same  as  her  own,  both 
before  and  after  the  grant  to  him  of  letters  of  administra¬ 
tion;  that  these  actions  of  the  administrator  had  caused 
a  great  financial  loss  to  the  estate  and  that  the  adminis¬ 
trator  should  be  removed  and  some  impartial  person  ap¬ 
pointed  in  his  stead,  in  order  that  immediate  action  might 
bo  taken  against  Mrs.  (Jrahe  and  such  other  person  or  per¬ 
sons  as  might  be  found  to  have  intermeddled  in  the  dece¬ 
dent's  estate,  for  the  recovery  of  all  assets  rightfully  be¬ 
longing  to  the  estate  (R.  2S). 

On  November  1.  1937,  Burke  filed  an  answer  to  this  peti¬ 
tion  (R.  29-35),  in  which  he  alleged  that  the  premises  in 
which  the  business  was  conducted  at  the  time  of  Mrs.  Talta- 
vull's  death  were  owned  by  Mrs.  Taltavull  and  Mrs.  (Jrahe 
as  joint  tenants;  that,  so  far  as  he  was  able  to  learn  after 
diligent  investigation,  the  business  which  had  been  con¬ 


ducted  by  the  decedent  and  her  husband  was  not  profitable 
but  was  hazardous  and  was  chiefly  dependent  upon  the 
place  of  business  for  business  prospects.  He  denied  that 
Mrs.  (Jrahe  had  sought  to  intermeddle  in  the  assets  of  de¬ 
cedent  and  referred  to  certain  allegations  of  the  petition 


of  the  guardian  ad  lit  era  as  *‘a  tissue 


of  falsehoods 


inter¬ 


woven  with  certain  record  facts"  (R.  31). 


The  answer 


contained  various  allegations  the  purpose  of  which  was  to 


show  that  the  business  was  not  an  asset  of  the  estate. 


On  November  30,  1937,  Mr.  Justice  Bailey  filed  a  memo¬ 
randum  in  which  he  stated  that  he  thought  the  petition  set 
forth  with  sufficient  definiteness  the  acts  of  intermeddling 
charged,  and  that  the  issues  of  fact  raised  by  the  answers 
would  have  to  be  disposed  of  by  testimony  before  the  Court 
or  on  a  reference  to  a  Special  Master,  the  latter  course 
preferably  (R.  35). 
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On  December  23,  1937,  the  Court  passed  an  order  in 
which  he  recited  that  it  appeared  to  the  Court  “that  an 
audit  should  be  made  of  the  books  and  records  pertaining 
to  the  undertaking  business  conducted  at  3(519  Fourteenth 
Street,  Northwest,  Washington,  I).  (’..  known  as  Taltavull 
Funeral  Home,”  and  by  which  he  referred  the  case  to  the 
Auditor  with  directions  to  make  a  complete  audit  of  the 
business  for  the  years  1933  to  1937,  inclusive,  and  state  the 
account  of  the  business,  showing;  the  profit  or  loss  from 
its  operation  during;  these  years,  and  file  in  the  matter  his 
report  and  findings  of  fact  in  regard  to  the  profit  or  loss 
of  said  business  for  those  years  (R.  37)-3(i). 

Testimony  was  taken  before  the  Auditor  at  various  times 
from  January  IS,  193S  to  and  including:  November  17,  193S 
(R.  38).  This  testimony  is  hereinafter  discussed. 

On  February  1,  1939,  the  Auditor  filed  his  report  and 
schedules  showing  the  profits  of  the  business  for  the  years 
1933  to  1937,  inclusive.  According  to  these  schedules  the 
net  profits  of  the  business  were  as  follows: 


1933  (while  operated  by  William  Warren 

Taltavull)  Profit 

Merchandise  purchased — $7,938.3!) 

1934  (while  operated  by  William  Warren 

Taltavuli  until  March  29,  and  by  Ellen 
T.  Taltavull  during  the  remainder  of 
year) 

Merchandise  purchased — $8,646.93 

January  1.  1935  to  May  19,  1935  (while 

operated  by  Ellen  T.  Taltavull  “ 

Merchandise  purchased — $3,525.02 

May  19,  1935  to  December  31,  1935  (while 
operated  by  Annie  0.  Orahe  and 
Francis  J.  Collins)  ** 

M erchandise  purchased — $2,639.4 3 

1936  (while  operated  by  Annie  0.  Orahe  and 

Francis  J.  Collins)  •* 

Merchandise  purchased — $8,071 .35 

1937  (while  operated  by  Annie  G.  Orahe  and 

Francis  .T.  Collins) 

Merchandise  purchased — $7,272.99 

Counsel  stipulated  at  trial  before  Court  that 
net  income  for  year  1938  was — 


$9,732.44 


(11.  44) 


2,794.15  ( !>.  46) 


2,208.01  (K.  49) 


9,471.75  (11.51) 

15.753.6.8  (1>.  52) 


1 6,451.55  (  K.  53 ; 


14,400.00  (R.  201-202) 
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The  administrator  filed  exceptions  to  the  report.  He  did 
not  question  the  correctness  of  any  of  the  figures  reported 
by  the  Auditor,  but  based  his  exceptions  solely  upon  the 
ground  that  the  Auditor,  in  determining  the  protits  of  the 
business,  had  not  made  any  deduction  for  the  rental  value 
of  the  premises  in  which  the  same  was  conducted,  or  for 
the  value  of  the  services  rendered  by  \Y.  Warren  Taltavull 
during  his  lifetime,  by  Mrs.  Taltavull  during  her  lifetime, 
or  by  Mrs.  Grahe  and  Collins  during  their  conduct  of  the 
business  (R.  55-60). 

The  matter  came  on  for  hearing  before  the  Court  on 
February  20,  1930.  The  Court  considered  both  the  testi¬ 
mony  given  before  the  Auditor  and  that  which  was  adduced 
in  open  court  (Appellees'  App.  100-102). 

Thereafter  the  trial  Justice  made  his  findings  of  fact  and 
conclusions  of  law  (R.  70-S4).  Among  other  things  he 
found  that: 

“A  day  or  so  after  the  death  of  Mrs.  Taltavull,  and 
approximately  a  month  prior  to  the  filing  of  the  peti¬ 
tion  for  letters  of  administration,  a  conference  was 
held  by  and  between  Joseph  P.  Burke,  Annie  G.  Grahe 
and  Francis  J.  Collins  to  determine  the  disposition  to 
be  made  of  the  undertaking  business.  Counsel  was 
present  and  participated  in  this  conference.  The  prob¬ 
lem  was  whether  to  continue  the  business  or  close  the 
doors.  Mrs.  Grahe,  although  she  had  no  previous  ex¬ 
perience  or  connection  with  the  undertaking  business, 
was  decidedly  in  favor  of  continuing  it,  and,  so  was 
Mr.  Collins.  Mr.  Burke  believed  that  the  business  had 
a  future  and  he  did  not  want  to  see  it  closed,  even  for 
a  short  period  of  time,  because  as  he  says  ‘any  busi¬ 
ness  that  closed,  such  as  an  undertaking  business,  for 
a  short  period  of  time,  would  have  its  effect  upon  the 
business  upon  a  reopening.*  He  told  Mrs.  Grahe  to 
continue  the  business  (R.  76-77). 

******* 

“There  was  good  will  and  it  required  ‘a  lot  of  energy 
and  effort',  on  the  part  of  Mr.  and  Mrs.  Taltavull  to 
establish  it.  This  good  will  was  a  valuable  asset  of 
the  estate. 
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“In  taking  possession  of  the  assets  of  the  estate  of 
Ellen  T.  Taltavnll,  deceased,  and  using  such  assets  as 
their  own  by  selling  and  disposing  of  them;  an:!  by 
carrying:  on  the  decedent's  business  and  retaining  the 
profits  therefrom  as  their  own.  Annie  (1.  drain*  and 
Francis  J.  Collins  committed  acts  of  intermeddling 
and  became  executors  (h*  sou  tort  and  chargeable  ac¬ 
cordingly.  In  these  acts  of  intermeddling,  they  were 
aided  and  abetted  by  .Joseph  I*.  Burke  both  before  and 
after  he  qualified  as  administrator  of  said  (‘state,  in 
this  that  he  advised  and  consented  to  tile  arrangement 
whereby  Mrs.  Grahe  and  Mr.  (’ollins  took  charge  of 
the  decedent’s  business  and  at  no  time  informed  the 
court  that  they  were  conducting  such  business  at  a 
profit  and  were  not  accounting  therefor. 

“The  administrator  knew  or  by  the  exercise  of  ordi¬ 
nary  care  should  have  known  that  Mrs.  Grahe  and  Mr. 
Collins  were  making  substantia!  profits  from  their  con¬ 
duct  of  the  business. 

“The  profits  realized  by  Mrs.  Grahe  and  Mr.  (’ollins 
are  assets  of  the  estate  of  Ellen  T.  Taltavnll,  deceased, 
but  in  his  first  and  final  account  filed  August  17th.  1027, 
the  administrator  makes  no  account  of  these  profits, 
hnd  thus  he  conceals  and  aids  and  abets  Mrs.  Grahe 
and  Mr.  Collins  to  conceal  the  same."  (R.  80-81). 

Thereafter,  on  August  1,  1020,  the  Court  (Mitered  a  judg¬ 
ment  revoking:  and  canceling:  the  letters  of  administration 
theretofore  issued  to  Burke,  removing-  him  from  his  office 
as  administrator,  and  appointing:  the  appellee  Austin  F. 
Canfield,  administrator  rh  hnnis  non  of  the  estate  ( 1?.  80- 
00).  On  August  14,  1020,  letters  of  administration  were 
accordingly  issued  to  Mr.  Canfield  (R.  102). 

On  November  10,  1020,  certain  costs  were  assessed 
against  Burke  personally  (R.  111-112). 
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Statutes,  Rules  and  Regulations  Cited  in  Brief. 

Statutes. 


I).  ('.  ('ode  Title  1.  see.  15: 

“Whenever  the  word  ‘executor"  is  used  it  shall  in- 
clude  ‘administrator",  and  vice  versa,  unless  such  ap¬ 
plication  of  the  term  would  be  unreasonable." 

I).  ('.  ('ode  Title  IS.  see.  20: 

“Any  party  aggrieved  by  any  final  order,  judgment, 
or  decree  of  the  supreme  court  of  the  District  of  Co¬ 
lumbia,  or  of  any  justice  thereof,  may  appeal  there¬ 
from  to  the  said  court  of  appeals:  .  .  ." 

I).  ('.  Code  Title  Is,  sec.  50: 

“The  special  terms  of  said  court  shall  be  known,  re¬ 
spectively,  as  the  circuit  court,  the  equity  court,  the 
criminal  court,  the  probate  court,  and  the  district  court 
of  the  United  States.” 

1).  ('.  Code  'Title  IS,  See.  Id 2: 

“The  said  probate  court  shall  not,  under  pretext  ot 
incidental  power,  or  constructive  authority,  exercise 
any  jurisdiction  whatever  not  expressly  given  by  this 
code;  .  .  ." 

.1///.  Act  of  IT  OS.  Cop.  101,  subc.  15,  see.  20: 

“The  said  orphans  court  shall  not,  under  pretext 
of  incidental  power,  or  constructive  authority,  exercise 
any  jurisdiction  whatever  not  expressly  given  by  this 
act  or  some  other  law;  .  .  ." 

I).  C.  ('ode  Title  IS,  see.  IdS: 

“The  said  court  shall  have  authority  to  render  judg¬ 
ment  for  costs  against  the  unsuccessful  party  in  any 
proceeding  conducted  in  said  court  and  to  issue  execu¬ 
tion  therefor." 


I).  C.  ('ode  Title  29,  see.  d: 

“The  said  register  of  wills  may  receive  inventories 
and  accounts  of  sales,  examine  vouchers,  and  state  ac¬ 
counts  of  executors,  administrators,  collectors,  and 
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guardians,  subject  to  final  passage  or  rejection  of  same 
by  the  court,  .  .  .” 

I).  C.  Code  Title  29,  sec.  115: 

“If  any  persons  described  in  the  foregoing;  sections 
should  be  incompetent  to  serve,  then  administration 
shall  be  granted  as  if  such  person  were  not  living.” 

1).  (  '.  Code.  Title  29.  see.  110: 

“If  there  be  no  relations,  or  those  entitled  decline 
or  refuse  to  appear  and  apply  for  administration,  on 
proper  summons  or  notice,  administration  may  be 
granted  to  the  largest  creditor  applying  for  the  same; 
and  if  creditors  neglect  to  apply,  it  may  be  granted 
at  the  discretion  of  the  court.” 

D.  (  '.  Code  Title  29.  see.  122: 

! 

“Whenever  a  testator  shall,  by  last  will  and  testa¬ 
ment.  request  that  his  executor  be  not  required  to  give 
bond  for  the  performance  of  his  duty,  in  such  case  the 
bond  required  of  the  executor  shall  be  in  such  penalty 
as  the  court  may  consider  sufficient  to  secure  the  pay¬ 
ment  of  the  debts  due  by  the  testator;  Prodded,  how¬ 
ever.  That  the  penalty  of  such  bond  shall  not  exceed 
double  the  value  of  the  personal  estate;  and  when  less 
than  this  sum  it  may  be  increased,  or  an  additional 
bond  may  be  required,  whenever  it  shall  be  made  to 
appear  to  the  court  that  the  bond  as  given  is  insuffi¬ 
cient  to  secure  the  payment  of  the  debts  of  the  testator: 
And  provided  further.  That  whenever  any  party  inter¬ 
ested  shall  make  it  appear  to  the  court  that  any  execu¬ 
tor  who  has  given  such  bond  only  as  is  herein  provided 
for  is  wasting  the  assets  of  the  estate,  or  that  the  as¬ 
sets  are  in  danger  of  being  lost,  wasted,  or  misappro¬ 
priated,  then  the  said  executor  may  be  removed  or  re¬ 
quired  to  give  additional  bond  with  security  in  a  pen¬ 
alty  sufficient  to  secure  the  interests  of  all  the  credi¬ 
tors,  distributees,  and  legatees  entitled  to  take  said 
estate,  and  on  his  failure  to  give  bond  as  required  his 
letters  may  be  revoked;  and  upon  such  revocation  the 
same  results  shall  ensue  as  provided  in  section  7S  of 
this  title.” 

I).  C.  Code  Title  29,  sec.  171: 

“Every  executor,  administrator,  or  collector  shall, 
within  three  months  after  his  appointment,  or  such 
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longer  time  as  the  court  may  allow,  make  and  return, 
upon  oath,  into  court  a  true  inventory  of  all  the  goods, 
chattels,  moneys,  and  credits  of  the  deceased  which  are 
hv  law  to  he  administered  and  which  shall  have  come 
to  his  possession  or  knowledge; 

I).  C.  ('ode  Title  20,  sec.  222: 

“X o  executor  or  administrator  shall  sell  any  prop¬ 
erty  of  his  decedent  without  an  order  of  the  probate 
court  authorizing  such  sale;  and  any  such  sale  made 
without  a  previous  order  authorizing  it  shall  be  void 
and  pass  no  title  to  the  purchaser.  If  any  executor 
or  administrator  shall  sell,  pledge,  or  dispose  of  any 
property  without  such  previous  order,  his  letters  may 
be  revoked  and  an  administrator  appointed,  whose  duty 
it  shall  be  immediately  to  recover  possesson  of  said 
property,  and  such  removed  executor  or  administrator 
may  be  proceeded  against  by  attachment;  .  . 

I).  C.  Code  Title  29,  see.  261: 

“Kvery  executor  and  administrator  shall  render  to 
the  probate  court  within  the  period  of  twelve  months 
from  the  date  of  his  letters  the  first  account  of  his 
administration.’’ 

I).  ('.  Code  Ttle  20.  see.  262: 

**lf  an  executor  or  administrator  shall  fail  to  return 

an  account  within  the  time  limited  bv  law  or  fixed  bv 

•  » 

the  rules  of  court,  or  within  such  further  time  as  the 
probate  court  shall  allow,  his  letters,  on  application  of 
any  person  interested,  may  be  revoked  and  administra¬ 
tion  granted  at  the  discretion  of  the  court.” 

Revenue  Acts  of  1022.  1024  and  1026: 

“Sec.  1 22  (c)  Inventories. — Whenever  in  the  opinion 
of  the  Commissioner  the  use  of  inventories  is  necessary 
in  order  clearly  to  determine  the  income  of  any  tax¬ 
payer,  inventories  shall  be  taken  by  such  taxpayer 
upon  such  basis  as  the  Commissioner,  with  the  ap¬ 
proval  of  the  Secretary,  may  prescribe  as  conforming 
as  nearly  as  may  be  to  the  best  accounting  practice 
in  the  trade  or  business  and  as  most  clearly  reflecting 
the  income.” 

Revenue  Act  of  1924: 

“Sec.  42 .  The  amount  of  all  items  of  gross  in¬ 

come  shall  be  included  in  the  gross  income  for  the 
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taxable*  year  in  which  received  by  the  taxpayer,  un¬ 
less,  under  methods  of  accounting  permitted  under  sec¬ 
tion  41,  any  such  amounts  are  to  be  properly  accounted 
for  as  of  a  different  period.  .  .  .” 

Court  rules. 

F.  R.  C.  P.  75  (a): 

Desk; nation  ok  Contexts  ok  Record  ox  Appeal. 
Promptly  after  an  appeal  to  a  circuit  court  of  appeals 
is  taken,  the  appellant  shall  serve  upon  the  appellee 
and  tile  with  the  district  court  a  designation  of  the  por¬ 
tions  of  the  record,  proceedings,  and  evidence  to  be 
contained  in  the  record  on  appeal.  .  .  .” 

F.  R.  C.  P.  75  (<•); 

“Form  ok  Testimony.  Testimonv  of  witnesses  desig- 
nated  for  inclusion  need  not  be  in  narrative  form,  but 
may  be  in  question  and  answer  form.  A  party  may 
prepare  and  tile  with  his  designation  a  condensed  state¬ 
ment  in  narrative  form  of  all  or  part  of  the  testimony, 
and  any  other  party  to  the  appeal,  if  dissatisfied  with 
the  narrative  statement,  may  require  testimony  in 
question  and  answer  form  to  be  substituted  for  all  or 
part  thereof.” 

F.  R.  C.  P.  80  (a): 

;  “Stenograph hi:.  A  court  or  master  may  direct  that 
evidence  be  taken  stenographieally  and  may  appoint  a 
stenographer  for  that  purpose.  His  fees  shall  be  fixed 
by  the  court  and  may  be  taxed  ultimately  as  costs,  in 
the  discretion  of  the  court.  .  .  .” 

F.  R.  C.  P.  81  {a)  (1): 

i 

“To  What  Proceedings  Applicable.  .  .  .  They 

|  the  rules]  do  not  apply  to  probate,  adoption,  or  lunacy 
proceedings  in  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  except  to  appeals  there- 

•  f  * 

in. 

Rule  1  (2)  of  the  District  Court  of  the  United  States 
for  the  District  of  Columbia  (1938): 

“In  the  determination  of  contested  issues  of  law  or 
fact,  or  of  law  and  fact,  in  probate,  adoption  and  lu- 
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naey  proceedings,  these  Rules  and  the  Federal  Rules 
of  Civil  Procedure,  as  now  or  hereafter  in  force,  shall 
also  govern  the  procedure  on  motions,  depositions,  dis¬ 
covery  and  testimony,  and  at  the  hearing  or  trial  of 
such  issues.” 

Probate  Rule  13  of  the  District  Court  of  the  United 
States  for  the  Distriet  of  Columbia  (1935): 

”1.  All  ex  parte  orders  and  decrees  and  all  orders 
and  decrees  on  consent  or  waiver  of  notice  prepared  for 
the  signature  of  the  presiding  Justice  of  the  Probate 
Court  shall,  except  as  otherwise  provided  by  law,  be 
presented  ...  to  the  Register  of  Wills  or  to  a 
deputy  to  be  designated  by  him,  who  shall  review  such 
orders  and  make  such  suggestions  to  the  court  rela¬ 
tive  to  the  penalty  of  the  bond  and  other  matters  as 
the  premises  may  require. 

‘‘2.  Xo  order  or  decree  presented  will  be  filially  re¬ 
jected  without  first  affording  the  party  or  his  attor¬ 
ney  an  opportunity  to  be  heard  by  the  court.” 

Income-tax  regulations. 

“In  order  to  reflect  the  net  income  correctly,  inven¬ 
tories  at  the  beginning  and  end  of  each  taxable  year 
are  necessary  in  every  case  in  which  the  production, 
purchase  or  sale  of  merchandise  is  an  income-produc¬ 
ing  factor  .  .  .” 

Regulations  77.  Revenue  Art  of  1932.  Art.  101. 

Regulations  30.  Revenue  Act  of  1934.  Art.  22  ( c)-l . 

Regulations  94.  Revenue  Act  of  1930.  Art.  22  \e)-l. 

“.  .  .  in  any  case  in  which  it  is  necessary  to  use  an 
inventory,  no  accounting  in  regard  to  purchases  and 
sales  will  correctly  reflect  income  except  an  accrual 
method.  .  .  .” 

Regulations  77.  Revenue  Art  of  1932.  Art.  322. 

Regulations  80.  Revenue  Act  of  1934.  Art.  41-2. 

Regulations  91.  Revenue  Art  of  1930.  Art.  41-2. 


IS 


1  SUMMARY  OF  THE  ARGUMENT. 

I.  Narrative  statements  of  proceedings  at  trial  contained 
in  appendix  to  brief  for  appellant  should  be  disregarded. 

II.  The  undertaking  business  which  had  been  conducted 
by  the  decedent  was  a  valuable  asset  of  her  estate. 

III. 1  The  appellant  was  not  only  negligent  and  lacking  in 
candor  to  the  Court  in  the  course  of  his  administration  of 
the  estate,  but  wTas  also  guilty  of  waste. 

IV.  The  removal  of  Burke  as  administrator  was  proper 
undeb  the  statutory  authority  cf  the  Probate  Court,  as  fol¬ 
lows: 

*  (a'  Under  D.  C.  Code,  Title  29,  Sec.  115,  because 
his  relationship  to  the  estate  and  his  liability  thereto 
rendered  him  incompetent  to  serve. 

(b)  Under  D.  C.  Code,  Title  29,  Sec.  132,  because 
because  he  was  guilty  cf  waste  and  there  was  danger 
that  the  assets  cf  the  estate  would  be  lost,  wasted  or 
misappropriated. 

(c)  Under  D.  C.  Code,  Title  29,  Sec.  232,  because  he 
had  sold  or  disposed  of  pi*operty  of  the  estate  without 
a  previous  order  of  court  authorizing  him  so  to  do. 

?d)  Under  D.  C.  Cede,  Title  29,  Secs.  261  and  263, 
because  he  failed  to  render  to  the  Probate  Court  within 
twelve  months  from  the  date  of  his  letters,  the  first  ac¬ 
count  of  his  administration. 

V.  As  the  judgment  cf  the  Court  below  was  correct,  it 
will  be  sustained  on  appeal  if  there  is  any  ground  to  sup¬ 
port  it. 

VI.  Comments  on  brief  for  appellant. 

1  (a;  Argument  as  to  fraud  irrelevant. 

1  (b)  The  appellant  has  no  right  to  complain  of  the 
appointment  of  Mr.  Canfield  as  his  successor. 
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(c)  Costs  were  properly  awarded  against  the  appel¬ 
lant  personally. 

(d)  The  findings  of  fact  of  the  trial  Court  are  suf¬ 
ficient. 

(e)  Findings  of  fact  are  not  required  in  probate  pro¬ 
ceedings. 

(f)  The  statement  in  appellant’s  brief  as  to  the  pro¬ 
ceedings  in  Court  on  July  19,  1939  are  so  incomplete 
as-  not  to  present  an  accurate  statement  thereof. 

(g)  The  contention  that  the  refusal  of  the  trial  Court 
to  permit  the  appellant  to  file  an  additional  motion  for 
a  new  trial  was  an  abuse  of  discretion,  has  been  aban¬ 
doned  by  appellant. 

VII.  Impertinent  and  scandalous  statement  in  appel¬ 
lant’s  brief  should  be  expunged. 

I. 

Narrative  Statements  of  Proceedings  at  Trial  Contained  in 
Appendix  to  Brief  for  Appellant  Should  be  Disregarded. 

The  appellant,  pursuant  to  F.  R.  C.  P.  75  (a)*  served  on 
these  appellees,  and  filed  in  the  Court  below,  a  designation 
of  the  portions  of  the  record,  proceedings,  and  evidence  to 
be  contained  in  the  record  on  appeal.  As  permitted  by 
F.  R.  C.  P.  75  (c)*  a  portion  of  this  statement  was  in  nar¬ 
rative  form. 

After  the  filing  of  this  statement  in  the  District  Court, 
these  appellees,  as  authorized  by  F.  R.  C.  P.  75  (c),  on  Feb¬ 
ruary  6,  1940,  served  on  counsel  for  appellant,  and  filed  in 
the  District  Court,  their  written  statement  that  they  were 
dissatisfied  with  the  narrative  form  of  the  statement,  and 
demanded  that  appellant  substitute  question  and  answer  for 
all  narrative  statements  of  testimony  and  evidence  con¬ 
tained  therein  (Appellees’  App.  16,  17).  The  appellant  did 
not  in  all  respects  comply  with  this  demand,  but,  on  the 
contrary,  left  in  his  statement  the  following  narratives: 


*  Ante,  p.  1G. 
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1;  Tliat  the  books  and  records  produced  before  the  Audi¬ 
tor  establish,  without  contradiction,  that  the  records  of  the 
expenses  in  the  conduct  of  an  undertaking:  business  at  prem¬ 
ises  Xo.  3(>19  14th  Street,  X.  \\\,  Washington,  I).  were 
at  all  times  kept  wholly  on  the  actual  or  cash  basis,  etc. 
(R.  ll(i) 

2.  A  narrative  statement  of  the  alleged  contents  of  a 
photostatic  copy  of  Income  Tax  Return  for  Ellen  T.  Talta- 
vull,  deceased,  for  period  January  1  to  May  19,  1935  (R. 
158). 


3j  A  narrative  statement  of  the  alleged  contents  of  a 
photostatic  copy  of  Income  Tax  Return  for  Estate  of  Ellen 
T.  Taltavull.  deceased,  for  period  May  19  to  December  31, 
1935  (R.  159). 

4  A  narrative  statement  of  the  alleged  contents  of  In¬ 
come  Tax  Return  of  Mrs.  W.  Warren  Taltavull  from  March 
13,  1934  to  December  31,  1934  (R.  233). 

5.  A  narrative  statement  of  the  alleged  contents  of  In¬ 
come  Tax  Return  of  W.  Warren  Taltavull  for  1933  (R.  233). 

().  A  narrative  statement  of  certain  proceedings  alleged 
to  have  taken  place  in  the  Court  below,  set  forth  on  pages 
2(iS  and  2(59  of  the  Record  (Appellant's  Appendix). 

Tile  effect  of  the  appellees*  evidence  of  dissatisfaction 
with  those  narrative  statements,  and  demand  for  substitu¬ 
tion  of  question  and  answer  therefor,  in  connection  with  the 
Court's  oilier  of  February  15,  1940,  directing  this  to  be 
done  (R.  113),  had  the  effect  of  striking  out  this  paragraph. 
If  this  were  not  so.  the  rights  given  to  appellees  by  F.  R. 
C.  I\  75  (e)  would  be  illusory,  as  the  Rules  provide  no 
means  for  compelling  appellants  to  comply  with  such  de¬ 
mands. 
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The  Undertaking  Business  Which  Had  Been  Conducted  by 
the  Decedent  was  a  Valuable  Asset  of  Her  Estate. 

The  business  was  founded  in  1923  and  had  been  conducted 
by  Mrs.  TaltavulPs  husband,  W.  Warren  Taltavull,  from 
the  beginning  until  his  death  on  March  27,  1934  (R.  30,  109, 
223).  At  Mr.  TaltavulPs  death  the  business  was  taken 
over  by  Mrs.  Taltavull,  and  continued  by  her  until  her  death 
on  May  19,  1935  (R.  223).  This  in  itself  is  conclusive  evi¬ 
dence  that  the  good  will  of  the  business  survived  the  death 
of  Mr.  Taltavull.  Xot  only  that,  but  the  volume  of  business 
remained  substantially  the  same  after  Mr.  TaltavulPs  death. 
Thus,  as  shown  by  the  Auditor's  report  (R.  43-44),  the 

business  done  bv  Mr.  Taltavull  during  the  vcar  1933  totaled 
•  >  » 

$30.91 1.7)7 :  during  1934,  on  March  27  of  which  year,  Mr. 
Taltavull  died,  the  business  being  conducted  during  the  re¬ 
mainder  of  the  year  by  Mrs.  Taltavull,  the  volume  of  busi¬ 
ness  was  $26,126.89,  although  Mr.  Taltavull  was  dead  dur¬ 
ing  nine  months  of  that  year.  During  the  four  and  two- 
thirds  months  from  January  1,  1935,  to  the  date  of  Mrs. 
TaltavulPs  death  on  May  19,  1935,  during  which  time  the 
business  was  being  run  by  Mrs.  Taltavull,  the  volume  of 
business  was  $13,009.18.  Assuming  an  equal  distribution 
of  the  business  during  the  calendar  year,  this  is  on  the  basis 
of  $33,452.16  per  year,  as  compared  with  $30,911.57.  the 
last  full  year  of  Mr.  TaltavulPs  life.  Furthermore  the  vol¬ 
ume  of  business  done  during  the  remainder  of  the  year 
1935  by  Mrs.  Orahe  was  $16,553.54.  If  to  this  figure  is 
added  the  $13,009.18  business  done  by  Mrs.  Taltavull  prior 
to  her  death,  if  gives  a  total  of  $29,562.72, — slightly  less 
than  the  volume  of  business  done  by  Mr.  Taltavull  during 
the  last  full  year  of  his  life  in  1933.  In  this  connection  it  is 
to  be  borne  in  mind  that  neither  Mrs.  Taltavull,  who  con¬ 
ducted  the  business  from  the  date  of  Mr.  TaltavulPs  death 
until  that  of  her  own.  nor  Mrs.  (Iralie,  had  any  prior 
experience  in  the  undertaking  business  (R.  191-192:  Ap¬ 
pellees'  App.  55). 


Thus  whatever  theoretical  validity  there  may  be  to  the 
proposition  that  an  undertaking  business  dies  with  the 
death  of  its  proprietor,  it  is  destroyed  by  the  established 
facts. 


It  is  argued  that  the  presence  and  assistance,  or,  to-  use 
the  language  of  counsel  for  the  appellant  in  his  brief  (p.  3) 
the  “kindly  cooperation"  of  one  Francis  J.  Collins  was  es¬ 
sential  to  the  conduct  of  the  business.  Collins  was  an  em- 


balmer  and  an  assistant  funeral  director  during  Mr.  Talta- 
vull’s  lifetime  and  thereafter  was  the  funeral  director  of 


the  establishment.  No  evidence  was  adduced  tending  to 
prove,  and  there  are  no  facts  of  which  this  Court  can  take 
judicial  notice  which  would  tend  to  prove,  that  the  services 
of  an  embalmer  and  funeral  director  are  so  unique  that  a 
particular  employee  cannot  be  replaced.  Burke  expressed 
the  opinion  that  he  could  not  substitute  anybody  in  Mr. 
Collins'  place,  and  that  he  was  absolutely  necessary  (R. 
178).  This  represented  merely  Burke’s  personal  opinion, 
and  the  basis  therefor  is  not  shown  in  the  testimony.  It 
does  appear,  however,  that  Collins  worked  for  Mr.  Talta- 
vull  during  the  year  1933  for  a  total  compensation  of 
$2,(183  (R.  43),  that  he  worked  for  Mr.  and  Mrs.  Taltavull 
during  1934  for  a  total  compensation  of  $2,408  (R.  45),  and 
that  he  worked  for  Mrs.  Taltavull  from  January  1,  1935,  to 
May  19, 1935,  for  a  total  compensation  of  $769.50  (R.  47), — 
in  ?ach  case  something  under  $50  per  week.  He  had  been 
with  the  business  since  1927  (R.  222).  At  no  time  prior  to 
the  death  of  Mrs.  Taltavull  on  May  19,  1935,  had  his  com¬ 
pensation  therefor  been  more  than  $2500.00  a  year  (Appel¬ 
lees’  App.  92),  and  apparently  he  had  been  satisfied  with 
that  compensation.  It  is  argued,  however,  (Appellant’s 
brief  p.  9)  that  Collins  was  not  satisfied  to  remain  with 
the  business  for  that  compensation;  that  he  had  been  of¬ 
fered  a  partnership  by  Mrs.  Taltavull  after  Mr.  Taltavull ’s 
death,  and  that  he  refused  to  remain  with  the  business  with 
Mrs.  Grahe  unless  she  agreed  to  pay  him  50  per  cent  of  the 
net  profits.  It  requires  no  argument  to  demonstrate  that 


an  employee  receiving  a  salary,  either  fixed  or  based  on  his 
services,  is  in  a  better  position  financially  than  one  who 
shares  in  the  profits  of  a  business  which  is  losing  money  or 
has  no  profits.  Although  tile  position  is  taken  by  the  ap¬ 
pellant  that  this  was  a  speculative  business  and  really  not 
making  a  profit  at  all,  Collins*  attitude  certainly  shows  that 
he  expected  the  business  to  continue  on  such  a  basis  that 
the  profits  thereof  would  be  substantially  in  excess  of  double 
$'2,400  per  year:  otherwise  there  would  have  been  no  advan¬ 
tage  to  him  in  insisting  on  a  division  of  profits  rather  than  a 
salarv. 

Appellant  stresses  the  alleged  fact  that  the  undertaking 
business  was  “inherently  speculative*’  and  “highly  com¬ 
petitive**  (Brief,  p.  (5).  There  is  no  evidence  to  sustain  that 
contention,  other  than  the  fact  that  the  precise  volume  that 

will  be  done  bv  anv  business  can  never  be  determined  in  ad- 
*  • 

vance,  and  that,  except  in  the  case  of  monopolies,  all  busi¬ 
nesses  are  competitive. 

It  is  contended  that  the  business  became  extinct  at  the 
time  of  Mrs.  Taltavull’s  death  because  it  had  been  conducted 
in  certain  premises  owned  by  her  and  Mrs.  Brahe  as  joint 
tenants,  in  consequence  whereof  Mrs.  TaltavulFs  interest 
in  the  premises  passed  to  Mrs.  Gralic  upon  Mrs.  TaltavulFs 
death;  and  it  is  further  argued  that  no  other  site  for  the 
business  was  available  in  the  immediate  neighborhood  of 
that  in  which  the  business  bad  theretofore  been  conducted. 

This  argument  proceeds  on  several  untenable  assump¬ 
tions, — 

First.  That  Mrs.  Grahe,  the  sister  of  the  decedent,  and 
the  aunt  of  her  infant  children,  who  is  described  in  the  brief 
for  the  appellant  (p.  18)  as  their  “devoted  aunt,**  would 
have  ruined  the  business  by  refusing  to  permit  it  to  continue 
in  the  location  in  which  it  was  at  the  date  of  Mrs.  TaltavulFs 
death,  or  would  have  exacted  an  unreasonable  rent  therefor. 
In  this  connection  it  is  to  be  noted  that  the  premises  were 
not  Mrs.  Gralic *s  home  at  the  time  of  Mrs.  TaltavulFs  death 
but  that  she  moved  in  subsequently  (K.  2(4). 
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Second.  That  no  other  premises  were  available.  There 
was  a  total  lack  of  evidence  to  show  that  no  other  premises 
were  available.  Collins  testified  that  it  would  not  detract 
from  the  value  of  the  business  to  move  it  across  the  street 
(R.  232);  and  that  the  business  name  would  be  valuable 
anywhere  in  the  neighborhood  (Appellees’  App.  95).  He 
was  asked  by  the  attorney  for  the  administrator  whether  in 
his  opinion  there  was  any  building  in  that  “near  vicinity” 
that  could  be  reconstructed  into  an  undertaking:  establish¬ 
ment  without  great  expense,  and  he  replied  that  there  was 
no  place  in  the  vicinity  (R.  232).  It  does  not  appear,  how¬ 
ever,  that  either  Collins  or  Burke  made  any  effort  to  find 
such  a  place.  Until  November  1937,  undertaking  busi¬ 
nesses  could  be  established  in  any  portion  of  the  District 
of  Columbia,  with  the  consent  of  75  per  cent  of  the  property 
owners  within  a  radius  of  200  feet  (R.  125).  It  does  not  ap¬ 
pear  that  any  effort  was  made  to  ascertain  whether  such 
consents  could  be  secured  as  to  any  nearby  location. 

The  appellant  contends  that  an  undertaking  business  re¬ 
quires  not  only  suitable,  but  “attractive”  business  prem¬ 
ises.  Ordinary  experience  indicates  to  the  contrary,  as  the 
patrons  of  an  undertaking  establishment  avail  themselves 
of  itk  facilities  only  when  necessity  therefor  arises,  and  not, 
as  in  the  case  of  the  sale  of  merchandise,  because  they  are 
lured  by  an  attractive  window  display. 

Third.  That  there  can  be  no  such  thing  as  good  will  not 
associated  with  a  particular  location.  In  support  of  this 
contention,  the  appellant,  in  his  brief  (p.  23)  cites  Metro¬ 
politan  National  Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S. 
436.  That  case  simply  held  that  a  mortgage  on  the  good 
will  of  a  newspaper  business  and  the  tangible  assets  there¬ 
of,  could  not  be  foreclosed  as  to  good  will  after  the  tangible 
assets  had  been  otherwise  disposed  of.  In  the  course  of  its 
opinion  the  Court  said: 

!  “It  [good  will]  is  tangible  only  as  an  incident,  as 
[connected  with  a  going  concern  or  business  having 
'locality  or  name,  and  is  not  susceptible  of  being  dis¬ 
posed  of  independently.” 


The  Court  did  not  say  that  the  good  will  could  not  be 
transferred  to  another  location,  and,  in  fact,  further  on  in 
its  opinion  (p.  44b)  the  Court  said: 

“As  applied  to  a  newspaper,  the  good  will  usually  at¬ 
taches  to  its  name  rather  than  to  the  place  of  publica¬ 
tion.  The  probability  of  the  title  continuin';-  to  attract 
custom  in  the  way  of  circulation  and  advertising-  pat¬ 
ronage,  gives  a  value  which  may  be  protected  and  dis¬ 
posed  of,  and  constitutes  property.” 


In  view  of  the  fact  that  a  large  part  of  the  Taltavull  busi¬ 
ness  came  in  over  the  telephone  (R.  1S(>,  1ST,  204)  and  that 
the  telephone  listing  was  an  important  factor  (R.  17*2,  17M), 
it  is  apparent  that  the  precise  location  was  of  no  importance 
whatever. 

An  instructive  case  is  TT\  R.  Spearc  Co.  v.  Virginia  L. 
Spearc,  49  App.  1).  C.  MIS,  2(57)  F.  S7(>.  In  that  case  Willis 
R.  Spearc,  an  undertaker,  had  died,  and  by  his  will  had 
bequeathed  the  business,  with  the  good  will  thereof,  to  his 
brother.  The  premises  in  which  the  business  had  been  con¬ 
ducted  during  the  lifetime  of  the  decedent,  belonged  to  the 
widow.  The  widow  thereupon  started  an  undertaking  busi¬ 
ness  in  these  premises,  and  used  signs  which  this  Court 
found  to  be  deceptive  as  tending  to  lead  the  public  to  be¬ 
lieve  that  it  was  a  continuation  of  the  business  of  Willis  R. 
Spearc.  Although  the  record  do-es  not  expressly  so  state, 
if  is  apparent  that  the  business  which  was  the  subject  of 
the  bequest,  and  which  had  been  transferred  by  the  legatee 
thereof  to  a  corporation,  was  then  being  conducted  in  a  dif¬ 
ferent  location. 


This  Court  protected  the  good  will,  which  had  thus  been 
acquired  by  the  corporate  assignee  of  the  legatee  of  the 
business,  against  the  unfair  practices  of  decedent's  widow. 
The  case  is  therefore  direct  authority  for  the  proposition 
that  the  good  will  of  an  undertaking  business  is  property 
which  will  survive  the  death  of  its  proprietor,  and  for  the 
further  proposition  that  this  is  so,  even  though  that  busi¬ 
ness  be  moved  to  a  different  location. 
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Other  cases  to  the  effect  that  good  will  is  not  dependent 
upon  a  particular  locality  are  the  following: 


'.S'.  F.  Man's  Co.  v.  TuHlr.  1S3  Fed.  235,  237. 

Wash  burn  v.  Xalionol  Wall-Paper  Co..  81  Fed.  17. 

20. 


Mill  spa  a  qh  Lanudri/  v.  First  Xaliottal  Haul:  Sion.c 
City.  120  Iowa  1  ‘  5,  04  X.  \V.  202. 

Marshall  Kuqiut -  Co.  v.  Xetr  Marshall  Fuqine  Co.. 

203  Mass.  410,  423.  SO  X.  F.  548. 

Williams  v.  Far  ratal.  SS  Mich.  473,  4S7,  50  X.  \V.  440. 


It  is  apparent  from  the  record  that  Burke,  the  adminis¬ 
trator,  as  well  as  Mrs.  Grain*  and  Collins,  were  aware  of 
the  value  of  the  business  as  a  going  concern  notwithstand¬ 
ing  the  death  of  Mrs.  Taltavnll.  This  is  shown  by  the 
fact  that  the  business  was  made  the  subject  of  a  conference 
a  dav  or  two  after  Mrs.  TaltavulFs  death.  At  this  confer- 
ence  there  were  present  Burke,  to  whom  letters  of  admin¬ 
istration  had  not  then  been  issued,  Mrs.  Grahe,  Collins  and 
Sullivan  (R.  141).  Burke  testified  that  he  did  not  recall 
Collins  being  present  (R.  141),  but  Collins  testified  that  he 
was  there  (R.  225).  Burke  testified  that  Mr.  Sullivan  ad¬ 
vised  those  present  that  the  business  should  continue  as  if 
no  death  had  occurred,  to  prevent  the  closing  of  the  estab¬ 
lishment  (R.  142).  Mrs.  Grahe  testified  that  at  this  con¬ 
ference  Burke  told  her  to  keep  the  doors  open  (R.  15)1 ) : 
and  Collins  testified  that  the  continuation  of  the  business 
was  discussed,  that  it  was  the  decision  at  that  meeting  that 
the  business  would  continue  on  (R.  225)  and  that  it  was 
decided  among  the  four  present  that  the  business  was  to 
continue  at  that  particular  time  (R.  226) ;  and  Mr.  Sullivan 
testified  that  his  advice  to  Burke  and  Grahe  at  that  confer¬ 
ence  was  that  the  business  should  not  be  abandoned  but 
should  be  continued  until  it  could  be  determined  whether 
a  showing  should  be  made  to  obtain  an  order  from  the 
Court  for  its  continuance  (R.  249). 

It  may  well  be  asked,  Why  was  all  this  concern  displayed 
about  an  asset  that  had  no  value?  The  sound  business 
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judgment  of  Mrs.  Gralie  in  taking  o\*(»r  tin*  business  was 
amply  demonstrated,  as  shown  by  the  report  of  the  Auditor 
that,  during  the  seven  and  one-third  months  from  May  19, 
1935,  to  December  31,  1935,  while  Mrs.  Gralie  was  operat¬ 
ing  the  business  after  Mrs.  Taltavull's  death,  the  volume 
of  business  amounted  to  $1  (>,553.54,  resulting  in  a  net  profit 
for  that  period  of  $9,471.75;  that  during  the  year  1936,  the 
business  done  was  $35,600.16,  resulting  in  a  net  profit  of 
$15,753.68  and  that,  during  the  year  1937,  the  business  done 
was  $37,144.43,  resulting  in  a  net  profit  of  $16,415.55  (R. 
43-53),  and  it  was  stipulated  that  the  net  profit  for  the 
year  1938  was  $14,400.00  (R.  201,  202).  It  is  argued,  how¬ 
ever,  that  these  figures  do  not  present  a  true  picture  of  the 
business  and  that,  if  certain  expenses  were  charged,  the 
business  would  show  little  or  no  profit.  This  argument  is 
sought  to  be  supported  upon  the  theory  that  the  portion  of 
the  premises  used  for  the  business  was  worth  $225  per 
month,  as  testified  to  by  the  witness  Meany  (R.  126).  The 
appellant  did  not  include  in  his  Appendix  the  testimony  of 
the  witness  Pitts,  a  real  estate  broker,  to  the  effect  that  the 
rental  value  of  this  portion  of  the  premises  was  but  $75 
per  month.  However,  the  testimony  of  this  witness  will  be 
found  in  Appellees’  Appendix  at  pages  119-122. 

The  testimony  of  the  witness  Meany  is  patently  absurd. 
The  house  was  used  as  a  dwelling  by  Mrs.  Gralie  and  the 
five  children  of  Mrs.  Taltavull.  It  was  a  two-storv  and 
cellar  row  house,  twenty-two  feet  wide.  The  only  portion 
thereof  devoted  to  the  undertaking  business  was  the  cellar, 
referred  to  in  the  testimony  as  the  basement,  and  a  small 
reception  room,  twelve  by  twelve  feet,  in  the  front  of  the 
first  floor.  The  remaining  portion  of  the  lirst  floor  con¬ 
sisting  of  a  dining  room,  used  for  that  purpose,  and  a  kit¬ 
chen  (R.  128-129;  Appellees’  App.  120). 

It  is  contended  that  (’ollins’  services  were  worth  $200 
per  week.  This  contention  is  made  in  the  face  of  the  ad¬ 
mitted  fact  that  ('ollins  never  received  from  this  business 
before  Mrs.  Taltavull’s  death  more  than  $2,500  per  year, 


and  whs  based  on  the  testimony  of  one  Krnest  C.  Lee,  an 
undertaker  connected  with  another  undertaking  business. 


although  the  witness  himself  received  a  salary  of  only  $75 
per  week  for  managing  a  business  which  had  from  three 
hundred  fifty  to  five  hundred  funerals  per  year  (R.  138, 
140),  (as  compared  with  approximately  one  hundred  and 
nine  funerals  per  year  for  the  Taltavull  business),  and 
which  made  a  profit  of  $450  per  week  over  and  above  the 


witness’  salary  (R.  137). 

It  is  further  sought  to  reduce  the  profits  of  the  business 
bv  showing  that  Mrs.  Grahe  was  entitled  to  a  salarv  of 
$35  per  week.  This  is  extravagant.  Mrs.  Grahe  had  a  full¬ 
time  employment  in  the  Bureau  of  Kngraving  and  Print¬ 
ing,  at  a  salary  of  $1,752  per  year  ( R.  185).  Her  duties  in 
connection  with  tin*  business  consisted  in  answering  such 
telephone  calls  as  came  in  during  the  night.  As  the  fun¬ 
erals  numbered  only  about  100  per  year,  (Appellees’  App. 
52,  85',  08),  an  average  of  about  two  per  week,  and,  as  it 
can  not  be  assumed  that  more  than  a  certain  fraction  of 
the  calls  came  in  during  the  night,  it  appears  that  the  cost 
per  telephone  call  for  a  lady  whose  full-time  service  com¬ 
manded  only  $1,752  per  year  would  be  unreasonably  high 
on  the  basis  of  $35  per  week. 


Granting,  of  course,  that  the  business  would  necessarily 
be  charged  with  some  rent  and  some  salary,  it  is  apparent 
that,  as  found  by  the  trial  Court  (R.  7(5),  there 
was  a  substantial  surplus  for  profits.  The  record 
shows  that  $110  a  month  was  paid  to  the  Building  As¬ 
sociation  on  the  trust  note  of  the  decedent  and  Mrs.  Grahe, 
before  the  profits  were  divided,  (R.  20fi:  Appellees’  App. 
55,  56,  73).  This  was  considered  as  rent  (Appellees’  App. 
91,  92)  and,  according  to  Pitts’  testimony,  was  more  than 
the  part  of  the  premises  used  as  a  funeral  parlor  was  worth 
( Appellees’  App.  120).  Mrs.  Grahe  testified  she  began  tak¬ 
ing  profits  after  August,  1935,  or  about  three  months  after 
the  death  of  Mrs.  Taltavull  and  that  there  never  had  been 
any  losses:  that  she  knew  at  this  time  that  she  had  a  profit- 
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able  business  (R.  190,  191) ;  that  she  never  told  Burke  that 
the  business  was  profitable,  because  “he  had  nothing  to  do 
with  it’’  (R.  11)1):  that  she  made  an  agreement  with  Col¬ 
lins  to  run  the  business  because  she  “did  not  know  any¬ 
thing  about  it"  (R.  191);  that  she  knew  the  business  had 
been  operated  since  1923  by  Mr.  and  Mrs.  Taltavull  and 
that  they  had  nothing  in  the  world  except  what  income  was 
made  from  the  business,  but  that  Mr.  Taltavull  had  sup¬ 
ported  his  wife  and  five  children  therefrom  and  sent  them 
to  private  schools  (R.  192).  She  admitted  the  name  Talta¬ 
vull  was  valuable  and  that  she  used  the  same  on  an  electric 
sign  (R.  193).  Collins  testified  that  there  was  an  advan¬ 
tage  to  anyone  conducting  the  undertaking  business  to  use 
a  name  that  was  well  known,  and  that  if  the  name  Taltavull 
were  sold  with  the  business,  it  would  add  between  five  and 
ten  thousand  dollars  to  the  selling  price  (R.  232). 

The  appellant,  in  his  brief,  utterly  ignores  the  Auditor’s 
reports  of  the  business  done  and  the  profits  made  by  the 
business,  both  before  and  after  the  deaths  of  Mr.  and  Mrs. 
Taltavull,  and  bases  his  argument  on  certain  figures  in  in¬ 
come  tax  returns. 

In  this  connection  we  respectfully  invite  the  attention  of 
the  Court  to  the  fact  that  no  exceptions  were  filed  to  the 
Auditor’s  report  which  challenged  the  accuracy  of  the  fig¬ 
ures  contained  therein.  The  only  grounds  stated  for  the 
exceptions  which  were  made  to  the  Auditor's  report  were 
based  on  accounting  theory,  ?.c.,  the  contention  of  appel¬ 
lant  that  the  Auditor,  before  determining  the  profits,  should 
have  made  deductions  for  rents  and  salaries  (R.  55-60). 
The  Auditor's  figures  must,  therefore,  be  conclusively 
deemed  to  be  correct. 

The  appellant's  arguments  based  on  the  income-tax  re¬ 
turns  should  be  wholly  disregarded. 

In  the  first  place,  while  income-tax  returns  may  be  ad¬ 
missible  as  an  admission,  to  prove  that  the  income  of  the 
person  making  it  is  not  less  than  a  certain  amount,  it  is  not 
admissible  as  a  self-serving  declaration  for  the  purpose 
of  showing  that  it  was  not  more  than  that  amount. 
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So  mui'li  of  the  argument  for  appellant  as  is  based  on  the 
income-tax  return  of  \V.  Warren  Taltavull  for  1033  and  of 
Mrs.  Taltavull  for  the  period  from  March  29  to  December 
31,  1934  (Brief  p.  7)  has  no  foundation  in  the  record,  as 
these  returns  although  identified  (R.  233)  were  not  offered 
or  received  in  evidence,  and  the  narrative  statements  as  to 
their  contents  (R.  233)  are  not  properly  a  part  of  the  rec¬ 
ord,  as  hereinabove  shown  (ante.  pp.  19-20). 

The  appellant  has  selected  for  his  discussion  these  two 
returns,  and  also  the  return  of  Mrs.  Grahe  for  the  period 
May  20,  1933  to  December  31,  1935  (Brief,  pp.  (i-7,  9). 

The  brief  for  appellant  ignores  the  two  income-tax  re¬ 
turns  filed  by  him  on  behalf  of  Mrs.  Taltavull’s  estate  for 
1935,  one  for  the  period  from  January  1  to  May  19,  and  the 
other  for  the  period  from  May  20  to  December  31,  although, 
in  his  petition  for  the  sale  of  the  business  filed  July  27, 
1937  (R.  15)  he  relied  in  part,  as  showing  the  insignificance 
of  the  business,  on  his  statement  that  the  net  profits  of 
the  business  for  the  period  January  1  to  May  19,  1935,  had 
been  only  $938.8(5,  and  testified  that  this  figure  was  based 
on  one  of  those  returns  (R.  156). 

The  income-tax  returns,  upon  which  reliance  is  placed  by 
appellant  were  made  on  the  cash  basis  and  not  on  the  ac¬ 
crual  basis  (R.  228,  229;  Appellees’  App.  150.  Under  the 
particular  circumstances  of  this  case,  such  returns  could 
not  possibly  truly  reflect  the  net  income  of  the  business, 
and  the  use  of  that  basis  was  contrary  to  the  Income  Tax 
Regulations.  It  was  shown  by  the  evidence  that  the  busi¬ 
ness  consisted  to  a  certain  extent  of  the  sale  of  merchandise, 
and  that  inventories  of  merchandise  were  constantly  kept 
on  hand. 


Sections  22  (c)  of  the  Revenue  Acts  of  1932,  1934  and 
1936,  applicable  to  incomes  for  the  years  1933  to  1937,  in¬ 
clusive  1  Act  of  June  6,  1932,  sec.  22  (c),  47  Stat.  17S;  U.  S. 
(’.  1925,  Kupp.  VII,  title  26,  sec.  22  (e).  Act  of  May  10, 
1934s,  sec.  22,  48  Stat.  68(5;  U.  S.  0. 1934,  title  26,  sec.  22  (c). 
Act  of  June  22,  193(5,  sec.  22  (c),  49  Stat.  1657;  U.  S.  C.  1934, 
Supp.  Ill,  title  26,  sec.  22  (c)]  provided: 
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Whenever  in  the  opinion  of  the  Commissioner  [of 
Internal  Revenue]  the  use  of  inventories  is  necessary 
in  order  elearlv  to  determine  the  income  of  any  tax- 
payer,  inventories  shall  he  taken  by  such  taxpayer 
upon  such  basis  as  the  Commissioner,  with  the  ap¬ 
proval  of  the  Secretary  [of  the  Treasury],  may  pre¬ 
scribe  as  conforming  as  nearly  as  may  be  to  the  best 
accounting  practice  in  the  trade  or  business  and  as 
most  clearly  reflecting  the  income.” 

The  Income-Tax  Regulations  applicable  to  these  years 
were  as  follows: 

“In  order  to  reflect  the  net  income  correctly,  inven¬ 
tories  at  the  beginning  and  end  of  each  taxable  year 
are  necessary  in  every  case  in  which  the  production, 
purchase,  or  sale  of  merchandise  is  an  income-produc¬ 
ing  factor.  ...” 

I  ncome-Tax  Regulations  77  under  the  Revenue  Act 
of  1932,  Art.  101. 

Income-Tax  Regulations  S3  under  the  Revenue  Act 
of  1934.  Art.  22  (c)-l. 

Income-Tax  Regulations  94  under  the  Revenue  Act 
of  1933.  Art.  22  (c)-l. 

“  .  .  .  in  anv  case  in  which  it  is  necessarv  to  use  an 
•  • 

inventory,  no  accounting  in  regard  to  purchases  and 
sales  will  correctly  reflect  income  except  an  accrual 
method  ...” 

Income  Tax  Regulations  77  under  the  Revenue  Act 
of  1932.  Art.  322. 

Income  Tax  Regulations  S3  under  the  Revenue  Act 
of  1934.  Art.  41-2. 

Income  Tax  Regulations  94  under  the  Revenue  Act 
of  1933.  Art.  41-2. 

The  use  of  the  cash  basis  was  particularly  inaccurate  in 
computing  the  income  from  March  29,  1934  (the  date  of 
Mr.  Taltavull’s  death  having  been  March  27  of  that  year) 
to  December  31,  1934,  as  this  showed  as  income  only  the 
receipts  of  business  done  and  paid  for  within  that  period, 
without  taking  into  consideration  business  done  during  that 


period  and  thereafter  paid  for,  or  receipts  during  that 
period  for  business  done  prior  to  March  29,  1934. 

The  contention  is  made  that  this  was  a  personal-service 
business,  and  that  the  actual  presence  and  participation  of 
the  proprietress  was  necessary  in  order  to  preserve  it  after 
her  death.  The  theory  that  an  undertaking  business  is  a 
persohal-service  business  is  an  opinion  a  priori  and  seems 
to  have  its  origin  and  its  end  in  the  argument  of  counsel. 
II'.  It.  Spcarc  Co.  v.  S  pc  arc,  49  App.  D.  C.  318,  265  F.  876, 
hereinabove  referred  to,  indicates  that  this  Court  takes  the 
contrary  position.  In  that  case  it  protected  the  good  will 
of  an  undertaking  business  owned  by  a  corporation,  thus 
negativing  the  idea  that  an  undertaking  business  is  a  per¬ 
sonal-service  business,  as,  if  it  were,  it  could  not  be  oper¬ 
ated  by  a  corporation. 

(Vrtainlv  anv  kind  of  business,  whether  mercantile  or 
not,  is  greatly  helped  by  having  as  a  proprietor  or  em¬ 
ployee  a  particular  personality  This  is  true  of  stores  sell¬ 
ing  merchandise  as  well  as  of  a  variety  of  other  businesses. 
However,  it  can  hardly  be  contended  that  an  undertaking 
business  is  a  personal-service  business  even  remotely  com¬ 
parable  to  that  of  a  physician  or  lawyer,  as  seems  to  be  the 
theory  of  appellant.  The  business  survived  the  death  of 
Mr.  Taltavull,  during  the  period  in  which  it  was  conducted 
by  Mrs.  Taltavull,  who  had  no  particular  ability  as  a  funeral 
director.  It  has  most  successfully  survived  the  death  of 


Mrs.  Taltavull.  in  the  hands  of  Mrs.  Grahe,  a  $1,752.  a  year 
employee  of  the  Bureau  of  Engraving  and  Printing,  with 
no  previous  experience  in  the  undertaking  business.  The 
contention  is  thus  reduced  to  the  proposition  that  Collins, 
who  was  satisfied  to  work  for  the  Taltavulls  for  a  period 
of  at  least  nine  years,  for  less  than  $50  per  week,  was  in¬ 
dispensable  and  irreplaceable,  and  could  not  have  been 
induced  to  remain  with  the  business,  except  as  a  partner 
or  employee  of  Mrs.  Grahe.  Such  a  suggestion  is  contrary 
to  ordinary  experience,  and  has  no  foundation  in  the  evi¬ 
dence.  Tn  fact,  Burke  never  inquired  of  Collins  whether 
the  latter  would  stay  with  the  business  if  it  were  conducted 
by  the  estate  (B.  165). 
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III. 

The  Appellant  was  not  only  Negligent  and  Lacking  in 
Candor  to  the  Court  in  the  Course  of  His  Administra¬ 
tion  of  the  Estate  but  was  also  Guilty  of  Waste. 

The  contention  is  vigorously  pressed  that  the  business 
had  no  value  and  that  the  administrator  is  not  responsible 
for  the  fact  that  Mrs.  Grahe  took  it  over  and  conducted  it. 

We  submit  that  we  have  demonstrated  that  the  business 
did  have  a  value,  making  it  the  duty  of  the  administrator 
at  least  to  endeavor  to  dispose  of  it  or  to  conserve  it  for 
the  benefit  of  the  next  of  kin  of  the  decedent.  There  is  noth¬ 
ing  in  tile  record  to  suggest  that  the  administrator  made 
any  efforts  whatever  in  that  direction.  According  to  his 
testimony,  he  proceeded  on  the  assumption  that  Mrs.  Grahe, 
tlie  aunt  of  the  next  of  kin  who  is  said  in  appellant’s  brief 
to  have  acted  “generously”  (p.  5),  who  is  described  as 
“kindly”  (p.  7),  who  is  said  to  have  “at  all  time  safe¬ 
guarded  and  protected  the  decedent’s  estate”  (p.  12),  to 
have  extended  “kind  hospitality”  to  the  estate  and  the 
children  (p.  13),  and  who  is  described  as  “devoted”  (p. 
IS),  had  the  intention  to  “kick  the  estate  out  any  day  she 
wished”  (Appellant’s  brief  p.  4).  There  is  not  the  slight¬ 
est  hint  that  anv  effort  was  made  bv  the  administrator  to 
•  • 

conserve  this  business  asset.  On  the  contrary,  the  record 
shows  that  immediately  upon  the  death  of  Mrs.  Taltavull 
it  was  decided  to  turn  over  the  business  to  Mrs.  Grahe  (R. 
142).  When  Burke  was  asked  how  be  thought  Mrs.  Grahe 
was  to  conduct  a  business  she  knew  nothing  about,  he  re¬ 
plied  “That  was  up  to  Mrs.  Grahe:  it  was  not  my  business” 
(R.  143),  and  Mrs.  Grahe  conducted  the  business  from  that 
time  on  (R.  144). 

Mrs.  Grahe  testified  that,  after  her  sister’s  death  she  just 
took  the  business  (R.  185,  191):  that  she  did  not 
know  whether  or  not  she  would  have  rented  it  to  her 
brother  to  operate  for  the  children  (R.  200);  that 
she  wanted  the  business  for  herself  (Appellees'  App.  56) 
and  that  she  conducted  it  and  took  the  profits  therefrom. 


Silo  claimed  she  had  spent  the  profits  on  the  children,  hut 
was  unable  to  furnish  any  details  as  to  such  expenditures 
(K.  1SS,  108.  100). 

Siie  admitted  that  out  of  the  profits  of  the  business  she 
had  been  paying  £110  per  month  to  a  building  association 
on  an  encumbrance  on  the  real  estate  in  which  the  business 
was  situated  and  which  at  the  time  belonged  to  her  (R. 
188),  had  she  stated  that  she  was  not  willing  to  assign  tin* 
business  to  the  children  but  was  going  to  keep  it  until  such 
time  as  she  should  “pass  out"  (R.  210). 

As  stated,  the  conclusion  that  Mrs.  Grahe  was  to  have 


the  business  was  reached  a  dav  or  two  after  Mrs.  Talta- 


vall's* death  and  before  Burke  was  appointed  as  adminis¬ 
trator.  Let  us  see  what  attempts  he  made  after  his  ap¬ 
pointment  to  ascertain  whether  the  business  was  worth 


conserving. 

He  testified  that  about  a  month  after  he  qualified  on  June 
20,  1025.  he  completed  his  investigation  of  the  affairs  of 
tin*  business  with  the  assistance  of  Mr.  Collins  (R.  145). 
Tie  not  only  examined  the  income-tax  returns,  but  also  the 
books  and  records  (R.  145).  Tie  said  that,  after  completing 
the  investigation  and  taking  into  consideration  the  use 
value  and  the  rental  value  of  the  premises  and  the  services 


necessary  to  operate 
era!  overhead  ot‘  the 


the  business,  together  with  the  gen- 
business.  he  found  that,  as  adminis¬ 


trator,  he  could  not  operate  it  with  a  profit  (R.  145-14(0. 

It  may  well  b<>  asked  why  he  did  not  inquire  of  Mrs. 
Grahe.  (R.  152,  1(>1),  his  sister,  as  to  what  rental  she 


would 
in  tin* 


charge  for  the  continued  operation  of  the  business 
premises,  instead  of  “taking  into  consideration  the 


use  value  and  the  rental  value  of  the  premises."  As  to  the 
services  necessary  to  operate  the  business,  he  knew  that 
Collins  was  willing  to  work  for  one-half  of  the  profits,  as 
Collins  had  made  this  proposal  to  Mrs.  Grahe  (R.  102),  s<> 
that,  in  tin*  event  the  business  showed  no  profit,  Collins 
would  receive  no  compensation,  a  situation  whollv  lacking 
in  risk  to  the  estate.  AYe  Ihrow  out  of  consideration  as  too 


trifling,*  to  warrant  attention,  the  alleged  services  of  Mrs. 
Grahe  in  answering  night  telephone  calls  now  and  then. 

Burke  testified  that  he  never  inquired  as  to  whether 
Mrs.  Grahe  was  making  money  out  of  the  operation  of  the 
business  (Appellee's  App.  37,  38).  Ilis  first  peti¬ 
tion  was  filed  on  December  30,  1935,  after  Mrs.  Grahe  had 
been  operating  the  business  for  more  than  seven  months 
and,  according  to  the  report  of  the  Auditor,  had  realized 
a  profit  of  $9,471.75  therefrom  (R.  51),  and  his  second 
petition  was  filed  on  July  27,  1937  after  Mrs.  Grahe  had 
been  conducting  the  business  during  the  entire  year  1936 
at  a  profit  of  $15,753.68  (R.  52)  and  during  a  part  of  the 
year  1937,  during  the  whole  of  which  year  she  made  a  profit 
of  $16,415.55  (R.  53).  If  Burke’s  and  Mrs.  Grahe 's  testi- 
monv  is  to  be  believed,  it  was  not  on  either  of  these  two 
occasions  too  late  for  him  to  recapture  the  business,  for 
they  both  testified  that  the  operation  of  the  business  by 
Mrs.  Grahe  was  merely  pending  the  determination  of  the 
Court  (R.  167,  191). 

There  is  every  evidence  of  a  deliberate  attempt  through¬ 
out  this  case  to  deceive  the  Court  and  to  conceal  from  the 
Court  and  its  officials  important  facts  in  connection  with 
the  business. 

At  the  outset,  in  the  petition  of  Burke  and  Mrs.  Grahe 
for  the  grant  of  letters  of  administration  to  Burke,  there 
were  enumerated  certain  assets,  not  including  the  busi¬ 
ness,  followed  by  the  statement  that  “Said  decedent  left 
no  other  estate,  real,  personal  or  mixed,  so  far  as  peti¬ 
tioners  after  diligent  inquiry  have  been  able  to  learn,  un¬ 
less  the  good  will  of  the  undertaking  business  conducted 
by  decedent  at  3619  14th  Street,  Northwest  (Lot  92  in 
Square  2827)  be  deemed  an  asset,  ...”  (R.  4).  Thus  it 
will  be  seen  that  an  attempt  was  made  to  play  down  the 
value  of  the  good  will  from  the  very  inception  of  these 
proceedings. 

Letters  of  administration  were  issued  to  Burke  on  June 
26,  1935  (R.  5).  Under  D.  C.  Code,  Title  29,  Section  171,* 
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he  whs  required,  within  three  months  thereafter,  that  is, 
not  later  than  September  2(5,  1935,  to  tile  an  inventory  of  the 
appraised  personal  estate.  The  appraisement  was  made 
on  September  10,  1935  (R.  11),  but  the  administrator  de¬ 
layed  tiling  it  in  Court  until  October  17,  1935,  five  weeks 
later  ( R.  13).  That  inventory  contained  no  mention  of  the 
good  will  of  the  business  (  R.  (5-11). 

Although  the  administrator  testified  that  lie  ascertained 
within  a  month  after  his  appointment,  that  is  to  say  some 
time  between  .June  36  and  .July  3(5,  1935,  that  the  business 
had  no  value  ( R.  145),  and,  although  he  knew  that  Mrs. 
Grahe  was  operating  it  at  a  profit  (R.  344),  he  did  not 
brine;  any  matter  in  connection  with  this  business  to  the 
attention  of  the  Court  until  December  30,  1935,  nearly  six 
months  after  his  appointment.  On  that  day  he  filed  a  peti¬ 
tion  'in  which  he  said  that  there  were  included  in  the  ap¬ 
praised  personal  estate  ‘‘certain  constantly  depreciating 
assets,  listed  in  said  return  (of  the  official  appraisers]  as 
follows : 


Stock  and  fixtures 
Automobiles 


$1 ,851 .95  ’ 
1,434.00’.” 


He  alleged  in  his  petition  that,  in  the  interest  of  conser¬ 
vation  those  items  should  he  promptly  {sic)  sold,  and  there¬ 
by  Converted  into  cash  to  prevent  further  depreciation; 
tiiat  lie  had  an  opportunity  to  sell  these  items  to  Mrs,  Grahe 
at  the  appraised  value  thereof,  and  he  prayed  for  author¬ 
ity  to  make  such  sale  (R.  13-13). 

The  petition  failed  to  state  that  these  assets  were  then 
being  used  by  Mrs.  Grahe  in  the  conduct  of  the  business 
(R. '153),  and  the  petition  contained  the  false  statement 
that  the  stock  and  fixtures  were  included  in  the  estate  and 
were  constantly  depreciating.  The  fact  of  the  matter  was 
that  Mrs.  Grahe.  in  the  conduct  of  the  business,  had  sold 
all  of  the  stock,  and  had  replaced  it  by  other  stock  (R.  168, 
169).  If  the  merchandise  had  been  sold,  it  was  no  longer 
a  phrt  of  the  assets  of  the  estate;  if  it  be  considered  that 
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the  stock  purchased  in  substitution  therefor  belonged  to 
the  estate,  the  statement  that  it  was  constantly  depreciating 
was  false.  We,  of  course,  make  no  such  contention  in  re¬ 
gard  to  the  automobiles. 

Xo  explanation  is  given  as  to  why  the  administrator  de¬ 
layed  filing-  this  petition  during  the  period  from  duly  :2(>, 
193b,  upon  which  date  he  said  he  ascertained  the  business 
was  worthless  (It.  14b,  14(i),  until  December  ‘Id  of  that  year. 
However,  an  explanation  readily  suggests  itself.  This  in¬ 
terval  ran  to  the  close  of  the  calendar  year,  during  which 
time  Mrs.  Grahe  had  an  opportunity  to  ascertain  whether 
the  business  would  be  a  paying  one  in  her  hands.  As  shown 
by  the  Auditor's  report  (R.  47-bl),  it  was  a  paying  one,  the 
profit  for  that  period,  a  little  over  seven  months,  having- 
amounted  to  $9.471.7.")  ( R.  b  1 ) .  After  this  business  had 
boon  run  by  Mrs.  Grahe  for  that  period,  the  petition  for 
authority  to  sell  her  the  assets  thereof  was  filed. 

In  accordance  with  the  provisions  of  then  Prohate  Rule 
lb,*  the  petition  was  submitted  to  the  Register  of  Wills  for 
his  review  and  suggestions,  and  he  refused  to  recommend 
it.  He  wrote  a  memorandum  to  that  effect  and  in  it,  among 
other  things,  he  said  that  Mr.  Sullivan,  Rurke's  attorney, 
would  “present  the  order  and  explain  the  situation  to  the 
Court”  (R.  14-15). 

Mr.  Sullivan  did  not  “present  the  order  and  explain  the 
situation  to  the  Court,”  but  withdrew  the  petition.  We 
can  only  guess  at  the  motives  behind  this  failure  to  submit 
the  matter  to  the  Court  and  the  withdrawal  of  the  petition. 

It  is  significant  that  in  this  memorandum  the  Register 
of  Wills  said,  inter  alia  : 

•‘To  this  office  it  seems  that  the  business  should  be 
sold  as  an  entity  and  that  the  records  should  show  a 
value  received  for  both  phvsieal  assets  and  good  will 
(R.  14). 

*  #  *  # 

“Mi*.  Sullivan.  Attorney  for  the  (‘state,  stated  that 
the  Administratrix  f Administrator]  has  not  conducted 
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the  business  since  the  death  of  decedent.  It  is  the  opin¬ 
ion  of  this  office,  however,  that  the  Administratrix 
[Administrator]  is  liable  for  the  conduct  of  the  busi¬ 
ness  and  should  submit  a  full  profit  and  loss  statement 
of  the  business  down  to  date  before  any  effort  is  made 
to  sell  the  same  (R.  14-13).” 

It  will  thus  be  seen  that  as  early  as  December  30,  1035, 
the  Register  of  Wills  had  expressed  the  opinion  that  the 
good  will  of  the  business  was  an  asset  of  the  estate,  and 
that  an  accounting  should  be  made  of  the  profits  or  losses 
thereof  since  the  date  of  the  death  of  the  decedent.  The 
administrator  was  not  bound  by  the  opinion  of  the  Register 
of  Wills.  He  had  the  right,  under  then  Probate  Rule  15,  to 
submit  the  matter  to  the  Court  for  its  determination.  Al¬ 
though  his  attorney  stated  that  he  (the  attorney)  would  do 
so,  he  chose  not  to  do  so.  The  administrator  chose,  instead, 
to  avoid  an  open  issue  on  these  two  questions,  permitting 
Mrs.  Grahe  and  Collins  in  the  meantime  to  continue  the 
conduct  of  the  business  and  to  draw  the  profits  thereof. 
This  attempt  to  avoid  a  decision  of  the  issue  took  the  form 
of  delaying  for  nearly  nineteen  months  (from  December  30, 
1035  until  July  27,  1037)  the  filing  of  a  further  petition  in 
respect  of  a  sale  of  the  business,  and  delaying,  for  fourteen 
months  after  its  due  date,  June  2(5,  103(5,  until  August  17, 
1937,  the  filing  of  his  account  as  administrator.  The  filing 
of  the  account  would,  of  course,  have  brought  about  a  de¬ 
termination  of  the  question  as  to  whether  it  should  contain 
an  accounting  of  the  conduct  of  the  business  which  the  ad¬ 
ministrator  knew  the  Register  of  Wills  would  insist  upon, 
and  would  have  brought  the  situation  in  regard  to  the  busi¬ 
ness  into  the  open. 

The  conduct  of  the  administrator  was  consistent  with  an 
intention  to  avoid  a  determination  of  either  of  these  issues. 

After  the  Register  of  Wills  had  indicated  that  he  was 
opposed  to  a  sale  of  the  assets  in  the  manner  desired  by 
the  administrator,  the  latter  did  nothing  further,  so  far  as 
the  Court  was  concerned,  in  regard  to  such  sale,  during  the 
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period  of  nearly  nineteen  months,  from  December  30,  1933, 
until  July  27,  1937.  On  the  last-mentioned  day,  and  while 
the  Resistor  of  Wills  was  absent  on  his  vacation,  his  attor¬ 
ney  presented  to  Deputy  Register  of  Wills  Merseh  a  new 
petition  for  such  sale.  The  attorney,  Mr.  Sullivan,  tost i- 
lied  that  he  did  not  know  of  the  absence  of  the  Register  of 
Wills  until  he  arrived  at  the  Oourt  House,  and  further  tes¬ 
tified  that  be  had  not  been  waiting  until  the  Register  of 
Wills  got  out  of  town  ( Appellees’  App.  105). 

In  his  petition  of  July  27,  1937,  the  administrator,  in  an 
effort  to  show  the  worthlessness  of  the  business,  stated 
that  the  net  income  thereof  during  the  period  from  March 


29,  1934  to  December  31,  1934,  while  it  was  being  conducted 
by  Mrs.  Tallavull  after  the*  death  of  her  husband,  which 
had  occurred  on  March  27,  1934,  had  amounted  to  $672.81, 
without  deducting;  the  rental  value  of  the  premises  or  the 
value  of  Mrs.  Taltavull's  services.  If  this  statement  was 
based  on  a  cash-basis  income-tax  return  filed  for  that 
period,  then,  as  hereinabove  shown,  such  return  could  not 
possibly  reflect  the  true  income  of  the  business  for  that 
period,  and  the  administrator  must  have  known  it  when  he 
filed  the  petition.  Such  a  return  would  not  include  any  re¬ 
ceipts  during  the  period  thereof  for  business  done  prior  to 
Mr.  Taltavull's  death  or  any  business  done  during  that 
period  and  not  paid  for  during  that  period, — in  other 
words,  it  would  be  based  simply  on  business  both  done  and 
paid  for  during  that  period. 

ITe  further  stated  in  his  petition  that  the  net  income  from 
the  business  for  the  period  from  January  1.  1935  to  May 
19.  1 935,  the  date  of  Mrs.  Taltavull's  death,  amounted  to 
$938.86.  without  deducting  rental  value  or  value  of  ser¬ 
vices.  He  testified  that  be  based  this  statement  on  the 
income-tax  return  (R.  156). 

The  return  for  the  period  from  January  1.  1935,  to  May 
19,  1935,  tin*  date  of  Mrs.  TaltavuH's  death,  illegally  in¬ 
cluded  only  the  receipts  during  that  period  and  took  no  ac¬ 
count  of  business  done  during  that  period  and  represented 
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at  the  ylose  of  the  year  by  accounts  receivable,  contrary  to 
the  express  mandate  of  Section  42,  of  the  Revenue  Act  of 
1034  (Act  of  May  10,  1034;  48  Stat.  1657;  U.  S.  C.  1034, 
Supp.  Ill,  title  26,  sec.  42)  that — 


.  In  the  case  of  the  death  of  a  taxpayer  there 
shall  he  included  in  computing  net  income  for  the  tax¬ 
able  period  in  which  falls  the  date  of  his  death,  amounts 
accrued  up  to  the  date  of  his  death  if  not  otherwise 
properly  includable  in  respect  of  such  period  or  a  prior 
period.” 


Prior  to  the  filing  of  this  petition,  the  administra¬ 
tor,  on  March  13  ,  1036,  had  made  two  income-tax  returns 
as  administrator  (Appellees’  App.  132,  136),  one  of 
them  covering  the  period  from  January  1,  1035  to  the  date 
of  Mrs.  Taltavull’s  death  on  May  10,  1035,  and  the  other 
covering  the  period  from  May  20,  1035  to  December  31, 
1035.  The  administrator,  in  his  petition,  chose  to  disre¬ 
gard  the  figures  shown  on  the  return  for  the  period  from 
May  20,  1035  to  December  31,  1035,  although  it  was  neces¬ 
sarily  based  on  business  done  prior  to  Mrs.  Taltavull’s 
death.  This  return  showed  that  after  "Mrs.  Taltavull’s 
death,  i.r.,  between  May  20,  1035  and  December  31,  1035, 
he  had  collected,  for  business  previously  done,  $4,257.09 
(Appellees’  App.  137.  Schedule  A,  Line  1),  and  that  the 
net  profit  of  the  business  for  that  period  was  $1,847.50  (Ap¬ 
pellees’  App.  137,  Schedule  A,  Line  10). 

Furthermore,  the  income-tax  return  from  January  1,  to 
May  10,  1035  showed  a  net  profit  of  $038.86  after  deducting 
an  item  of  $1,375.31  for  so-called  interest  on  business  in¬ 
debtedness  (Appellees’  App.  133,  Schedule  A,  Lines  11,  19), 
which  deduction  was  improper  ( Appellees’  App.  73). 

It  thus  appears  that  the  statement  by  Burke  that  the  net 
profits  of  the  business  for  the  period  January  1,  1035  to 
May  19,  1035  was  incorrect  and  misleading,  and  must  have 
been  known  to  the  administrator  to  be  so.  Actually,  accord¬ 
ing  to  the  income-tax  returns  properly  considered,  the  net 
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profits  of  the  business  should  have  been  stated  to  have  been 
$4,161.67,  determined  as  follows: 

Xet  income  as  shown  by  the  return  January  1, 
to  May  11),  1 93o  (Appellees’  App.  133, 

Schedule  A,  Line  19)  $938.86 

Interest  erroneously  deducted  (Appellees’ 

App.  133,  Schedule  A,  Line  11)  1,375.31 

Xet  income  as  shown  by  the  return  May  20  to 
December  31,  1935  (Appellees’  App.  137, 

Schedule  A,  Line  19)  1,847.50 

Total  $4,161.67 

The  statement  on  page  9  of  appellant's  brief  that  for  the 
period  from  May  19  to  December  31,  1935  the  net  receipts 
[he  probably  meant  cash  profits]  for  Mrs.  Grahe’s  opera¬ 
tion  totaled  $4,704.39  is  likewise  based  on  figures  shown  in 
the  income-tax  return  (Appellees’  App.  139),  which,  as 
shown  above  (ante,  pp.  30-32,  39-40)  did  not  reflect  the  true 
income,  the  true  income  for  that  period  having;  been,  as 
shown  by  the  Auditor's  report,  $1*, 471. 75  (R.  51). 

Burke  admitted  that  the  profit  was  greater  than  the 
amount  he  alleged  in  his  petition  (Appellees'  App.  29,  30) ; 
and  testified  that  he  didn't  know  why  it  was  not  put  in  the 
petition  (R.  156).  This  was  not  due  to  any  inadvertence  on 
Burke's  part.  Burke  was  Treasurer  of  a  building  asso¬ 
ciation  (Appellees’  App.  40),  and  he  must  have  known  ac¬ 
counting  methods  and  the  difference  between  a  cash  and 
accrual  method  (R.  152,  155). 

Burke  admitted  that  he  knew  that  certain  business  had 
been  done  during  the  period  from  January  1,  1935,  to  May 
19,  1935,  and  paid  for  after  the  last-mentioned  date,  and 
that  he  had  collected  $4,257.99  of  accounts  receivable  on 
business  done  prior  to  Mrs.  Taltavull's  death,  although 
some  of  it  had  been  done  prior  to  January  1,  1935  (R.  160; 
Appellees’  App.  38).  It  would  be  too  charitable  to  say  that 
the  statement  in  Burke's  petition  of  July  27,  1937,  that  the 
net  income  for  the  period  from  January  1,  1935,  to  May  19, 
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1935,  amounted  to  $938.8(5,  was  made  in  wilful  and  reckless 
disregard  of  the  truth  thereof,  and  the  same  is  true  in 
regard  to  the  statement  in  the  petition  that  the  income  of 
the  business  from  March  29,  1934,  to  December  31,  1934, 
had  amounted  to  $(572.81.  Burke  must  have  known  that  the 
cash-basis  income-tax  returns  which  showed  these  figures 
did  not  truly  reflect  the  income  of  the  business  for  those 
periods,  and  his  counsel,4"  who  testified  twice  during  the 
proceedings,  did  not  disclaim  knowledge  of  the  applicable 
provisions  of  the  income-tax  laws  and  regulations. 

In  his  petition  of  July  27.  1935.  the  administrator  made 
no  mention  of  tin*  fact  that  the  business  was  then  being- 
operated  by  Mrs.  Orahe,  and  that  she  had  realized  a  profit 
therefrom  of  $9,471.75  for  the  period  from  May  19,  1935, 
to  December  31.  1935,  a  profit  of  $15,753.(58  for  the  year 
193(5  and  some  portion  of  the  profit  of  $1(5,415.55  for  the 
year  1937  to  the  date  of  tin*  filing  of  the  petition  on  July  27 
of  that  vear.  The  administrator  did  not  bring  these  facts 
to  the  attention  of  the  court,  preferring  instead,  to  cloak 
the  situation  in  silence. 

Mr.  Burke’s  counsel,  who  was  also  counsel  for  Mrs. 
Orahe  on  the  original  petition  for  letters  of  administration 
( R.  3-5)  testified  that  it  was  possible  that  he  examined  the 
inconie-tax  return  of  Burke  as  administrator  from  May 
19th  to  December  31st.  1935,  (R.  250)  and  that  he  perhaps 
saw  Mrs.  Orahe 's  partnership  return  for  1935  or  19.3(5  (R. 
251).'  Both  of  these  returns  were  made  prior  to  Burke’s 
petition  of  July,  1937.  Mrs.  Orahe  testified  she  thought 
Mr.  Sullivan  helped  her  with  the  193(5  return  (R.  19(5). 

In  Burke’s  petition  he  did  not  ask  for  authority  to  sell 
those  assets  to  Mrs.  Orahe,  but  presented  the  Court  with 
an  accomplished  fact,  namely,  an  agreement  to  sell  assets 
already  delivered  to  Mrs.  Orahe  (R.  15, 1(5,  149)  and  prayed 
the  Court  for  authorization  or  ratification  of  such  sale  (R. 
10  Appellees’  App.  2,  3). 

*TIiis  counsol  describes  himself  in  the  brief  for  appellant  (p.  8)  as  “legal 
counsel  of  established  integrity  and  ability  experience.” 
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It  is  quite  clear  from  the  testimony  of  Victor  Mersch, 
Deputy  Register  of  Wills  (Appellees'  App.  114,  115)  called 
by  the  Administrator,  that  Burke's  attorney  urged  the  Dep¬ 
uty  Register  of  Wills,  without  success  and  while  the  Reg¬ 
ister  of  Wills  was  away  on  his  vacation,  to  recommend  to 
the  Court  the  ratification  of  his  proposed  order  to  sell  the 
stock,  fixtures  and  automobiles  to  Mrs.  Grahe. 

When  this  petition  was  presented  to  the  Register  of  A V ills 
under  then  Probate  Rule  15,  the  Register  of  Wills  ad¬ 
dressed  a  memorandum  to  Mr.  Justice  Proctor,  in  which 
he  denounced  the  management  of  the  estate  and  recom¬ 
mended  the  appointment  of  a  guardian  ad  litem  to  repre¬ 
sent  the  interests  of  the  minor  next  of  kin  of  the  decedent 
(R.  17-18).  The  appointment  of  Mr.  Wellford  as  guardian 
ad  l it <’m  followed;  his  powers  as  guardian  ad  litem  were 
subsequently  enlarged  so  as  to  authorize  him  to  take  such 
action  as  he  might  be  advised  for  the  protection  of  the  in¬ 
fants,  and  he  thereupon  filed  the  petition  for  removal,  upon 
which  were  made  the  issues  which  resulted  in  Burke's  re¬ 
moval. 

We  consider  now  certain  other  steps  taken  by  or  on  be¬ 
half  of  the  administrator  which  had  the  effect  of  post¬ 
poning  an  issue  on  the  question  of  whether  he  should  be  re¬ 
quired  to  give  an  accounting  of  the  operation  of  the  busi¬ 
ness  subsequently  to  Mrs.  TaltavulPs  death. 

Under  I).  C.  Code,  Title  29,  Section  2(51,*  the  administra¬ 
tor's  account  was  due  to  be  filed  on  .Time  26,  1936.  Xo  such 
account  was  then  filed.  The  administrator,  through  his  at¬ 
torney,  requested  and  obtained  eleven  extensions  of  his  time 
for  filing  the  account  (Appellees'  App.  13-16).  At  the  trial, 
his  attorney  assumed  the  responsibility  for  these  requests 
for  extensions,  and  attributed  them  to  the  fact  that  from 
December,  1935,  up  to  the  early  summer  of  1937  he  was 
engaged  in  combating  communistic  teachings  in  the  public 
schools,  and  in  certain  literary  activities  (R.  246;  Appel¬ 
lees’  App.  107).  However,  according  to  Mr.  Sullivan's 
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own  statements  these  patriotic  and  literary  activities  did 
not  prevent  Mr.  Sullivan  from  giving  the  matter  his  at¬ 
tention  during:  this  period.  On  duly  25,  193(5,  Mr.  Sulli¬ 
van.  in  requesting;  an  extension,  said  that  efforts  were  be¬ 
ing:  made  to  close  up  outstanding-  matters  so  as  to  make  the 
account  a  first  and  filial  one  (Appellees'  App.  13) :  he  made 
a  similar  statement  in  requesting  an  extension  to  October 
1,  193(5  (Appellees'  App.  14);  and.  on  October  1,  193(5,  he 
said  he  was  giving  the  matter  every  attention  (Appellees' 
A])]).  14).  It  thus  appears  that,  notwithstanding  Mr.  Sul¬ 
livan's  activities  in  the  public  interest,  he  was  nevertheless, 
during  the  period  from  July  25,  193(5,  to  October  1,  1936, 
making  efforts  to  close  the  matter  and  “giving  it  every 
attention."  Why  did  it  take  so  long?  The  statement  for 
account  which  was  finally  filed  on  August  17,  1937,  turns 
out  to  be  a  rather  simple  matter,  occupying  a  little  less  than 
four  pages  of  the  record  (R.  19-22),  and  not  displaying  on 
its  face  the  need  for  any  or  much  legal  assistance,  particu¬ 
larly  in  view  of  the  fact  that  the  administrator,  as  treasurer 
of  a  building  association,  was  familiar  with  bookkeeping 
and  accounting  matters,  and  was  sufficiently  familiar  there¬ 
with  to  have  acquainted  himself  with  the  state  of  decedent's 
business  from  an  inspection  of  the  books  thereof  ( R.  145). 

Bv  what  can  hardlv  be  deemed  to  be  a  coincidence,  this 
statement  for  account  was  filed  August  17,  1937,  five  days 
after  the  order  appointing  a  guardian  ad  litem  on  August 
12,  1937  (R.  18-19). 


IV  (a). 

The  Removal  of  Burke  as  Administrator  was  Proper  under 
D.  C.  Code,  Title  29,  Sec.  115,  Because  His  Relationship 
to  the  Estate  and  His  Liability  thereto  Rendered  Him 
Incompetent  to  Serve. 

D.  (\  (’ode  Title  29,  Sections  104  to  114,  inclusive,  enu¬ 
merate  the  classes  of  persons  entitled  to  letters  of  admin¬ 
istration  on  the  estates  of  decedents.  Section  115  is  as  fol¬ 
lows  : 
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“It*  any  person  described  in  the  fo rejoin g  sections 
should  he  incompetent  to  serve,  then  administration 
shall  be  granted  as  if  such  person  were  not  living.” 

The  situation  of  Burke  in  relation  to  the  estate  is  well 
put  by  the  trial  Justice  in  the  following  language  (R.  83) : 

“Mr.  Burke  is  in  default  in  respect  to  the  fulfillment 
of  his  duty  to  collect  the  assets  of  this  estate.  An  order 
directing  him  to  fulfill  such  dutv  is  of  no  avail.  He  has 
such  a  personal  interest  in  the  controversy  that,  to  say 
the  least,  it  would  be  embarrassing  to  him  and  prevent 
a  whole-hearted  representation  of  the  estate.  Under 
these  circumstances  it  must  be  assumed  that  this  court 
has  all  the  authority  necessarily  implied  in  the  act  cre¬ 
ating  it,  and  that  in  the  interest  of  orderly  administra¬ 
tion  of  estates  the  court  may  remove  an  administrator 
if  necessary  to  conserve  the  estate,  protect  the  interests 
of  infant  distributees  and  provide  for  ultimate  distri¬ 
bution.” 

If  at  the  time  of  his  appointment  Burke  had  occupied  a 
position  relative  to  the  estate  similar  or  analogous  to  that 
in  which  he  is  now  found  to  be,  the  Probate  Court  would 
uinjuestionallv  have  been  justified,  under  Tittle  29,  section 
115,  in  finding  him  “incompetent  to  serve,”  and  in  granting- 
letters  as  if  he  were  not  living. 

Era  v.  (rough.  93  Conn.  38,  104  A.  238. 

Stroms  v.  Fiske .  18  Pick.  24. 

State  v.  BidErngmaier.  20  Mo.  483. 

Drews ’  App..  58  X.  H.  319. 

Matter  of  West,  40  Hun.  (X.  Y.)  291,  Aff'd.  Ill  X.  Y. 

687,  19  X.  E.  286. 

Matter  of  Wallaer.  68  App.  Div.  (X.  Y.)  649. 

In  re  Marks .  66  Or.  340,  133  P.  777. 

In  re  TU^n/cr,  207  Pa.  580,  57  A.  35. 

Bridgman  v.  Bridgman .  30  \Y.  Ya.  212,  221,  3  S.  H. 

580. 


It  follows  as  a  matter  of  necessity,  even  without  an  ex¬ 
press  statutory  provision  to  that  effect,  that  when  a  person 
to  whom  letters  of  administration  have  been  issued  is  sub- 
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sequent  Iv  found  to  have  been  disqualified  or,  as  in  this  case, 
subsequently  becomes  disqualified,  the  court  has  the  power 
to  revoke  letters  previously  granted.  Any  other  conclu¬ 
sion  would  lead  to  the  absurd  result  that  letters  once  is¬ 
sued  to  a  person  could  never  be  revoked  save  upon  grounds 
expressly  enumerated  in  the  statute,  no  matter  how  grave 
might  bo  tin*  risk  to  the  estate  ensuing  from  his  continuance 


in  office,  no  matter  whether  the  administrator  should  be 
convicted  of  a  grave  crime,  be  adjudicated  a  lunatic,  become 
an  alien  enemy,  or  show  by  his  conduct  that  he  intends 
to  refuse  properly  to  protect  the  interests  of  the  estate. 

The  conclusion  here  contended  for  is  not  inconsistent 
with  the  decision  of  this  (’ourt  in  llaieley  v.  llaieley.  Xo. 
Tilbo,  decided  .Juiv  ’2b,  l‘)40.  In  that  case  this  Court  said: 


“Consequently,  unless  power  to  remove  an  executor 
for  a  particular  cause  can  be  found  in  the  statute,  or 
by  necessary  inference  therefrom,  it  does  not  exist.” 
(Italics  supplied.) 


We  submit  that  the  power  to  remove  an  administrator 
who  lias  become  incompetent  to  serve  is  found  by  necessary 
inference  from  the  statute,  and  that  the  trial  Court  was 
amply  justified  in  a  finding  of  such  incompetency.* 

'ut'  do  not  desire  to  be  understood  ns  acquiescing  in  the  holding  of  the 
Court  in  I  hurley  v.  Hutch *i/  that  section  20  of  subchapter  1."  of  chapter  lei 
of  the  Maryland  Act  of  17l*s  is  part  of  the  law  of  the  District  of  Columbia, 
it  was  omitted  from  the  Code  of  1901,  which  is  the  latest  official  code  for  the 
District  of  Columbia.  Its  inclusion  in  the  11*20  Code  as  section  132  of  Title 
IS,  is  merely  an  expression  of  tin*  opinion  of  the  compilers  of  that  Code  that 
this  section  is  in  force  in  the  District.  Such  opinion  assumes  that  it  was  not 
advisedly  omitted  from  the  1901  ('ode.  The  Maryland  act  dues  not  use  the 
expression  “probate  court.’*  as  found  in  Title  IS,  sec.  132,  but  uses  the  term 
“orphans  court.”  The  orphans  courts  of  Maryland  were  established  by  the 
Maryland  Act  of  1777.  cap.  S.  sec.  II  ct  **■</.  They  were  courts  of  limited 
jurisdiction.  The  Probate  Court  of  the  District  of  Columbia  is  not  a  sepa¬ 
rate  court,  but  is  the  District  Court  of  the  United  States  for  the  District  of 
Columbia,  holding  a  special  term  “known  ...  as  the  probate  court.” 
(Tit.  1 S  sec.  ."iD  It  seems  reasonable  to  assume,  that  it  was  for  this  reason 
that  the  section  of  the  Maryland  Act  of  179S  above  referred  to  was  not  car¬ 
ried  into  the  11*01  Code,  although  several  other  sections  of  that  Act  were,  i.  e„ 
sections  12.  13,  14  and  16  which  were  carried  into  the  11*01  Code  as  Sections 
116  and  142. 

This  Court,  in  Outline  v.  Welch.  24  App.  D.  C.,  562,  566,  seems  to  have 
reached  the  conclusion  that  it  was  significant  that  the  1901  Code  did  not  in- 
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The  decision  in  Hawley  v.  Hawley .  supra,  was  a  reaffirma¬ 
tion  of  what  this  Court  said  of  the  Probate  Court  in  Guth¬ 
rie  v.  Welch.  24  App.  I).  C.  5f>2.  odd, — 

”  .  .  .  it  must  be  assumed  that  every  court  has  all 
the  authority  necessarily  implied  in  the  act  of  its  crea¬ 
tion." 

As  further  authority  in  support  of  the  proposition  that 
an  administrator  may  be  removed  even  though  he  has  not 
committed  acts  of  malfeasance  briuging  him  within  anv  of 
the  express  statutory  grounds  for  removal,  we  cite  Bra  lu¬ 
ll  all  v.  Brosuau ,  55  App.  D.  C.,  309,  5  Fed.  (2d)  270.  In  that 
case  this  Court  affirmed  the  action  of  the  Probate  Court  in 
removing-  an  administrator  who  had  been  found  guilty  of 
using  the  stock  of  a  corporation,  owned  by  the  estate,  to¬ 
gether  with  certain  other  shares  standing  in  his  own  name, 
in  order  to  secure  an  excessive  and  illegal  salary  and  bonus 
for  himself  from  the  corporation.  Such  conduct  is  not  cov¬ 
ered  by  any  express  provision  of  the  Code  or  any  other  stat¬ 
ute,  yet  this  Court  held  that  the  removal  of  the  administra¬ 
tor  therefor  was  justified. 


IV  (b). 

The  Removal  of  Burke  as-  Administrator  was  Proper  under 
D.  C.  Code  Title  29,  Sec.  132,  because  He  was  Guilty 
of  Waste  and  there  was  Danger  that  the  Assets  of  the 
Estate  would  be  Lost,  Wasted  or  Misappropriated. 

The  administrator  was  guilty  of  waste,  which  is  made  a 
ground  for  removal  by  D.  C.  Code  Title  29,  section  132,  as 
follows : 

dude  tlio  Maryland  A  or  of  179$,  cap.  101,  subc.  lo.  sec.  20. 

Furthermore,  the  expression  as  set  forth  in  Title  1$,  section  132.  that 
the  proha  to  court  shall  not  exercise  any  jurisdiction  not  expressly  given  by 
“this  code”  is  a  paraphrase  of  the  expression  “by  this  act  or  some  other 
law.”  in  the  Maryland  Act.  Eric  /,’.  Co.  V.  Tompkins,  304  V.  S.  04,  holds 
that  the  word  “law”  is  not  synonymous  with  “statute,”  but  also  includes 
the  law  as  judicially  declared. 

We  do  not  press  the  point  further,  as  not  necessary  to  a  decision  of  this 
case,  since,  as  hereinbefore  and  hereinafter  set  forth,  we  contend  that  there  is 
ample  statutory  authority  for  the  removal  of  the  administrator  in  this  case. 


“Whenever  a  testator  shall,  by  last  will  and  testa¬ 
ment,  request  that  his  executor  be  not  required  to  give 
bond  for  the  performance  of  his  duty,  in  such  case  the 
bond  required  of  the  executor  shall  be  in  such  penalty 
as  the  court  may  consider  sufficient  to  secure  the  pay¬ 
ment  of  tin*  debts  due  by  the  testator:  Provided,  how¬ 
ever.  that  the  penalty  of  such  bond  shall  not  exceed 
double  the  value  of  the  personal  estate;  and  when  less 
than  this  sum  it  may  be  increased,  or  an  additional 
bond  may  be  required,  whenever  it  shall  be  made  to 
appear  to  the  court  that  the  bond  as  given  is  insuffi¬ 
cient  to  secure  tin*  payment  of  the  debts  of  the  testa¬ 
tor:  And  provided  fnrth<  r.  That  whenever  any  party 
interested  shall  make  it  appear  to  the  court  that  any 
executor  who  has  given  such  bond  only  as  is  herein 
provided  for  is  wasting  the  assets  of  the  estate,  or  that 
the  assets  are  in  danger  of  being  lost,  wasted,  or  mis¬ 
appropriated,  then  the  said  executor  may  be  removed 
or  required  to  give  additional  bond  with  security  in  a 
penalty  sufficient  to  secure  the  interests  of  all  the  cred¬ 
itors.  distributees,  and  legatees  entitled  to  take  said  es¬ 
tate,  and  on  his  falure  to  give  bond  as  required  his  let¬ 
ters  may  be  revoked:  and  upon  such  revocation  the 
same  results  shall  ensue  as  provided  in  section  78  of 
this  title.”  (  Boldfaced  type  supplied.) 

i 

The  word  “executor”  as  used  in  this  section  includes  “ad¬ 
ministrator'’  under  D.  C.  Code  Title  1,  section  15,  as  fol¬ 
lows  : 

“Wherever  the  word  ‘executor’  is  used  it  shall  in¬ 
clude  ‘administrator’,  and  vice  versa,  unless  such  ap¬ 
plication  of  the  term  would  be  unreasonable.” 

While  a  great  part  of  section  132  of  Title  29  has  to  do 
with  executors  who  have  given  bond  only  for  the  payment  of 
debts,  the  provision  that  “whenever  any  party  interested 
shall  make  it  appear  to  the  court  .  .  .  that  the  assets  are 
in  danger  of  being  lost,  wasted,  or  misappropriated,  .  .  . 
then  the  said  executor  may  be  removed,”  is  reasonably  ap¬ 
plicable  to  administrators  as  well  as  to  executors.  Indeed, 
it  would  be  unreasonable  to  provide  that  an  executor  may 
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be  removed  in  the  case  of  waste  and  that  an  administrator 
cannot. 

'Whether  it  be  held  that  Burke  turned  over  the  business  to 

Mrs.  Grahe  (R.  142),  assisted  her  in  taking  it  over,  or 

merely  permitted  her  to  take  it  over  (R.  185),  it  is  clear  that 

he  has  been  guilty  of  waste,  as  judicially  defined  in  many 

cases.  A  waste  of  assets  is  anv  mismanagement  of  the 

«  »  ' 

estate  and  effects  of  a  decedent,  or  any  squandering  or  mis¬ 
application  of  the  assets,  contrary  to  the  duty  imposed  on 
the  executor  or  administrator. 

Beardsley  v.  Marstelhr ,  120  Ind.  319,  320,  22  X.  E. 
315. 

Bidyeicay  v.  Kerfoot.  22  Mo.  A.  661,  664. 

Ayers  v.  Lawrence .  59  X.  V.  192,  197. 

.1  loiter  of  Oosterhondt .  38  X".  Y.  S.  179,  182. 

Waste  may  consist  in  transferring  assets  of  the  estate 
without  consideration, 

Kruts  v.  Stewart.  76  lnd.  9, 


or  in  a  failure  to  collect  assets 


Sanderson's  Estate.  74  Calif.  199,  212,  15  P.  753. 


Waste  is  “a  mismanagement  of  the  estate  and  effects  of 
the  deceased,  in  squandering  and  misapplying  the  assets 
contrary  to  the  duty  imposed  on  him  .  .  .  whether  malad¬ 
ministration  be  wanton,  willful,  and  fraudulent  on  his  part, 
or  founded  in  inexcusable  carelessness,  and  whether  the 
misconduct  be  active  or  passive,  so  long  as  those  interested 
in  the  assets  suffer  thereby.” 

Schooler  on  Wills,  Executors  and  Administrators,  (5th 
ed.)  vol.  2,  part  IV,  sections  1383  and  1384,  citing  Bar.  Abr. 
Exors.  L.,  as  follows : 

“Executors  and  administrators  mav  be  guiltv  of  a 
devastavit,  not  only  by  a  direct  abuse  by  them,  as  by 
spending  or  consuming,  or  converting  to  their  own  use 
the  effects  of  the  deceased,  but  also  by  such  acts  of  neg¬ 
ligence  and  wrong  administration  as  will  disappoint  the 
claimants  on  the  assets.” 


50 


IV  (c). 

The  Removal  of  Burke  as  Administrator  was  Proper  under 
D.  C.  Code  Title  29,  Sec.  232,  because  He  Had  Sold  or 
Disposed  of  Property  of  the  Estate  without  a  Previous 
Order  of  Court  Authorizing  Him  so  to  Do. 

I).  C.  Code.  Title  29,  Section  232,  provides: 

“Xo  executor  or  administrator  shall  sell  any  prop¬ 
erty  of  his  decedent  without  an  order  of  the  probate 
court  authorizing  such  sale;  and  any  such  sale  made 
without  a  previous  order  authorizing  it  shall  be  void 
and  pass  no  title  to  the  purchaser.  If  any  executor  or 
administrator  shall  sell.  pledge  or  dispose  of  any  prop¬ 
erty  without  such  previous  order,  his  letters  may  be 
revoked  and  an  administrator  appointed,  whose  duty 
it  shall  be  immediately  to  recover  possession  of  said 
property.  ...”  (Italics  supplied) 

It  was  established  by  the  testimony  in  this  case  that  the 
merchandise  belonging  to  Mrs.  Taltavull  at  the  time  of  her 
death  had  been  sold  by  Mrs.  (Irahe  with  the  knowledge  and 
acquiescence  of  the  administrator.  (R.  149)  It  had  been 
replaced  by  other  merchandise,  but  the  administrator  had 
no  authority  to  purchase  additional  merchandise,  nor  had 
Mrs.  (Irahe  any  authority  to  purchase  merchandise  for  the 
estate.  Furthermore  the  administrator,  in  his  petition  of 
July  27,  1937,  admitted  that  he  had  made  an  agreement  for 
the  sale  of  this  merchandise  to  Mrs.  Grahe  shortly  after  his 
appointment  (R.  1(5)  and  asked  the  Court  to  ratify  such 
sale. 

At  the  very  least  the  administrator  brought  himself  with¬ 
in  that  provision  of  the  statute  which  provides  for  revoca¬ 
tion 'of  letters  if  any  administrator  shall  “sell,  pledge  or 
dispose  of”  any  property  of  the  estate  without  authority 
of  the  Court. 
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IV  (d). 

The  Removal  of  Burke  as  Administrator  was  Proper  under 
D.  C.  Code  Title  29,  Secs.  261  and  263,  because  He 
Failed  to  Render  to  the  Probate  Court  within  Twelve 
Months  from  the  Date  of  His  Letters,  the  First  Account 
of  His  Administration. 

D.  C.  Code  Title  29,  section  261,  provides: 

“Every  executor  and  administrator  shall  render  to 
tile  probate  court  within  the  period  of  twelve  months 
from  the  date  of  his  letters  the  first  account  of  his  ad¬ 
ministration.” 


Under  Title  29,  section  261,  Burke  was  required  to  file  his 
first  account  on  June  26, 1936,  that  being  one  year  after  the 
issuance  of  letters  of  administration  to-  him.  He  did  not 
then,  nor  for  fourteen  months  thereafter  file  an  account,  or 
anything  resembling  an  account.  From  July  23, 1936  to  and 
including  January  3,  1937,  he  requested  and  presumably 
obtained  ten  extensions  of  his  time  to-  file  an  account  (Ap¬ 
pellees’  App.  13-16),  the  extension  of  January  5,  1937,  ex¬ 
tending  his  time  to  January  19,  1937  (Appellees’  App.  16). 
No  account  was  filed  on  January  19,  1937,  and  no  further 
extension  was  requested  at  that  time,  nor  until  July  27, 
1937,  on  which  date  he  requested  an  extension  to  August 
16,  1937  (Appellees’  App.  16).  When  this  extension  was 
requested,  the  account  was  thirteen  months  overdue  under 
the  statute  and  was  six  months  delinquent  under  the  ex¬ 
tension  previously  granted  to  January  19,  1937. 

A  so-called  statement  for  account  (R.  19-22)  was  filed  on 
August  17,  1937  (R.  22),  five  days  after  the  appointment  of 
Mr.  Wellford  as  guardian  ad  litem  (R.  1S-19). 

D.  C.  Code,  Title  29,  Section  263,  provides: 

“If  an  executor  or  administrator  shall  fail  to  return 
an  account  within  the  time  limited  by  law  or  fixed  by 
the  rules  of  court,  or  within  such  further  time  as  the 
probate  court  shall  allow,  his  letters,  on  application  of 
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any  person  interested,  may  be  revoked  and  adminis¬ 
tration  granted  at  the  discretion  of  the  court.” 


The  statement  tiled  by  the  administrator,  although  desig¬ 
nated  as  an  account,  was  not  a  proper  account,  in  that  the 
Register  of  Wills  on  two  previous  occasions,  on  December 
30,  1935,  (K.  14-15)  and  on  August  1*2,  1937,  (R.  17-18) 
had  expressed  the  opinion  that  an  accounting  of  the  busi¬ 
ness  should  be  hied.  If  the  administ rator  disagreed  with  the 
opinion  of  the  Register  of  Wills,  he  could,  by  appropriate 
means  have  invoked  the  judgment  of  the  Court  on  the  point. 
Instead,  he  ignored  the  opinion  of  the  Register  of  Wills  and 
filed  a  so-called  account  without  accounting  for  the  profits 
of  the  business.  It  is  not  every  sheet  of  paper  with  some 
figures  on  it  that  will  constitute  an  account.  The  account 
must  be  such  as  is  required  by  law,  as  interpreted  by  the 
Register  of  Wills,  subject  to  review  of  the  Court,  the  Reg¬ 
ister  of  Wills  being  by  law  charged  with  the  duty  of  stat¬ 
ing  accounts  of  administrators.  I).  ('.  Co >le,  Title  2.V,  Sec¬ 


tion  A s  a  necessarv  incident  to  tin*  stating  of  accounts 
of  administrators  the  Register  of  Wills  has  the  power  to 
direct  what  information  shall  be  furnished  to  him,  and 
when  he  does  so  direct  and  the  administrator  ignores  the 
direction  and  files  a  paper  purporting  to  be  an  account  but 
not  in  compliance  with  the  directions  of  the  Register  of 
Wills1,  such  paper  is  a  nullity  and  not  a  compliance  with  the 
statute  requiring  the  filing  of  an  account. 


'Ante.  p.  13. 

V. 

As  the  Judgment  cf  the  Court  below  was  Correct,  it  will  be 
Sustained  on  Appeal  if  there  is  any  Ground  to  Sup¬ 
port  It. 

We  concede  that  some  of  the  legal  grounds  which  we  are 
here  urging  in  support  of  the  judgment  of  the  Court  below 
were  not  expressly  made  the  basis  of  the  decision  of  that 
Court.  However,  the  findings  of  fact  made  bv  the  Trial 
Court  fully  sustain,  we  submit,  the  legal  conclusions  for 
which  wo  contend. 


If  the  judgment  of  the  Court  below  was  correct,  and  can 
he  sustained  on  any  "round,  it  is  immaterial  that  such 
ground  was  not  expressly  assigned  by  the  Trial  Court  as 
the  basis  for  its  decision. 

IIowcs  v.  District  of  Colin,; bia.  2  App.  I).  C.  188,  191. 

McMahon  v.  Matthews,  48  App.  1).  C.  393.  308. 

Ma.nrcl!  v.  Drags  haw .  4!)  A]>p.  I).  C.  37,  39;  238  F. 
937. 

Lewis-Hall  Iron  Worhs  v.  Hlair.  37  App.  1).  C.  364, 
366,  23  F.  (2d)  972. 

“The  appellant  may  not  prevail  unless  there  has  been 
error  in  the  result  as  well  as  error  in  the  reasoning." 

Dayton  Power  and  Light  Com  yang  v.  Public  Utility 
Com  m  ission  of  Ohio ,  292  U.  S.  290,  298. 

II  circling  v.  Coir  ran,  302  1*.  S.  238,  243. 

“  .  .  .  On  the  hearing  of  any  appeal,  certiorari,  or 
motion  for  a  new  trial,  in  any  case,  civil  or  criminal, 
the  court  shall  give  judgment  after  an  examination  of 
the  entire  record  before  the  court,  without  regard  to 
technical  errors,  defects,  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.*' 

Act  of  Feb.  Mi.  lifltt.  c.  4*.  40  St  at.  11*1;  U.  S.  Code.  Title 
A*.  Sec.  391. 


Comments  on  Brief  for  Appellant. 

We  shall  now  answer  brielly  such  of  points  made  on  be¬ 
half  of  the  appellant  as  we  have  nor  hereinabove  covered. 

VI  (a). 

Argument  as  to  Fraud  Irrelevant. 

It  is  contended  (Brief  p.  13)  that  when  fraud  is  charged 
and  not  proved,  relief  will  not  be  granted  on  the  basis  of 
some  of  the  facts  quite  independent  of  fraud.  The  con- 
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tention  is  irrelevant.  The  petition  of  the  guardian  ad  litem 
for  the  removal  of  the  administrator  stated  the  facts  and, 
on  the  basis  of  those  facts,  prayed  the  removal  of  the  ad¬ 
ministrator.  It  is  counsel  for  the  appellant  alone  who  uses 
the  appellation  “fraud".  The  facts  found  justified,  we 
submit,  the  removal  of  the  administrator,  under  the  ap¬ 
plicable  law. 

VI  (b). 

The  Appellant  has  no  Right  to  Complain  of  the  Appoint¬ 
ment  of  Mr.  Canfield  as  His  Successor. 

It  is  further  contended  (Brief  p.  24)  that  the  statute  con¬ 
fers  no  authority  upon  the  court  to  appoint  a  stranger  as 
administrator  until  all  “blood  cligibles"  are  exhausted.  It 
is  a  sufficient  answer  to  this  contention  to  say  that  a  re¬ 
moved  administrator,  who  is  not  one  of  the  next  of  kin, 
can  have  no  grievance  in  respect  of  the  personnel  of  his 
successor.  However,  we  invite  the  attention  of  the  Court 
to  the  fact  that  at  the  time  of  the  appointment  of  Mr.  Can- 
field  as  administrator,  d.  b.  it..  the  appellee  Peter  A.  Talta- 
vull,  who  was  the  onlv  one  of  the  next  of  kin  over  twentv- 
one  years  of  age,  was  represented  before  the  Court  by. 
counsel  when  the  question  of  who  was  to  be  appointed  was 
discussed,  and  his  counsel,  at  least  by  implication,  declined 
the  appointment  on  his  behalf  (Appellees'  App.  128);  that 
the  appellant,  through  his  attorney,  expressly  disclaimed 
any  desire  to  express  a  preference  as  to  who  should  be  ap¬ 
pointed  (Appellee's  App.  128);  that  there  was  only  one 
other  of  the  next  of  kin  who  was  over  the  age  of  eighteen 
years,  and  he  was  represented  by  Mr.  Wellford  as  his 
guardian  ad  litem.  Mr.  Wellford  did  not  request  that  this 
minor  be  appointed.  So  far  as  the  record  discloses,  the 
onlv  other  relative  of  the  decedent  over  the  age  of  twentv- 
one  years  was  her  sister,  Mrs.  Grahe.  She  was  the  original 
petitioner  with  Burke  for  his  appointment  and  there  was 
certainly  enough  in  the  record  before  the  Court  to  justify 
the  Court  in  holding  that  she  was  “not  competent  to  serve” 


within  the  meaning:  of  I).  C.  Code,  Title  29,  Section  115, 1  as 
to  justify  the  appointment  of  an  administrator  “at  the 
discretion  of  the  court,”  as  authorized  by  1).  C.  Code,  Title 
29,  Section  116.- 

Furthermore,  Mrs.  (irahc  is  not  complaining  that  she 
was  not  appointed. 

The  appellant  is  appealing  from  so  much  of  the  judg¬ 
ment  of  the  Court  below  as  removed  him  as  administrator, 
as  he  has  the  right  to  do,  but,  as  he  is  not  a  party  aggrieved 
(D.  C.  Code,  Title  li S,  Section  jo ) "  by  so  much  of  the  order 
as  appointed  Mr.  Canfield  administrator  d.  L.  n.  in  his 
stead,  he  has  not  the  right  to  base  an  assignment  of  error 
thereon. 

VI  (c). 

Costs  were  Properly  Awarded  against  the  Appellant 

Personally. 

The  appellant  is  also  appealing  from  the  order  of  No¬ 
vember  10,  1939,  assessing  costs  against  him.  These  costs 
were  assessed  by  the  Court  under  its  power  as  provided 
by  D.  C.  Code,  Title  18,  Section  138.'  The  appellant  and 
the  guardian  ad  litem,  having  stipulated  that  tin*  proceed¬ 
ings  should  be  reported  as  provided  by  F.  R.  C.  I\  80(a)’’ 
(See  Rule  1(2)  District  Court  D.  (Vs)  (R.  113,  114).  it  is 
now  too  late  to  object  to  the  Court's  exercising  its  discretion 
as  provided  in  F.  R.  C.  P.  80(a),  so  far  as  the  costs  of  report¬ 
ing  the  proceedings  are  concerned.  In  any  event,  the  mis¬ 
conduct  of  Burke  in  the  handling  of  this  estate,  as  shown 
by  the  findings  of  fact,  would  justify  the  Court  in  assessing 
the  costs  against  him. 

i  Ante,  p.  14. 

-Ante,  p.  14. 

s  Ante,  p.  13. 

•»  Ante,  p.  13. 

•‘Ante,  p.  16. 

•'■Ante,  p.  16. 


VI  (d). 

The  Findings  of  Fact  of  the  Trial  Court  are  Sufficient. 

As  to  the  contention  of  appellant  (Brief,  p.  20)  that  the 
Findings  of  Fact  (R.  70-S4)  are  not  in  proper  form,  we 
submit  that  tliev  are  sufficient  to  indicate  what  facts  were 
found  by  the  trial  (’ourt,  and  what  conclusions  of  law  he 
reached  on  the  basis  of  those  facts,  and  that  that  is  all  that 
is  required  by  F.  R.  C.  I\  o2(a). 

VI  (e). 

Findings  of  Fact  are  not  Required  in  Probate  Proceedings. 

Tin*  Federal  Rules  of  Procedure  did  not  govern  the  de¬ 
cision  in  this  proceeding.  F.  R.  C.  P.  81(a)  provides — 

“They  [the  Rules]  do  not  apply  to  probate  .  .  . 
proceedings  in  the  District  ('’ourt  of  the  United  States 
fOr  the  District  of  Columbia  except  to  appeals  there- 


The  decision  of  the  trial  ('ourt  was  not  a  step  in  the  ap¬ 
peal. 

Rule  1(2)  of  the  Rules  of  Civil  Practice  of  the  District 
Court  of  the  United  States  for  the  District  of  Columbia 
provides  that — 


“In  the  determination  of  contested  issues  of  law  or 


fact,  or  of  law  and  fact,  in  probate 
these  Rules  and  the  Federal  Rules 


.  .  .  proceedings, 
of  Civil  Procedure. 


as  now  or  hereafter  in  force,  shall  also  govern  the  pro- 
rrdure  on  motions,  (lr positions,  disconrj)  and  testi¬ 
mony.  and  at  the  h raring  or  trial  of  such  issues.” 
(Italics  supplied.) 


It  is  obvious  that  this  provision  was  intended  to  provide  a 
trial  and  hearing  procedure  in  contested  probate  matters 
uniform  with  that  in  civil  actions  under  the  Federal  Rules, 
but  the  Rule  limits  the  applicability  of  the  Federal  Rules 
to  procedure  at  the  hearing  or  trial,  and  does  not  attempt 


to  govern  the  form  of  ihc  decision  after  the  hearing  or 
trial  has  been  concluded. 

VI  (f). 

The  Statement  in  Appellant’s  Brief  as  to  the  Proceedings 
in  Court  on  July  19,  1939  are  so  Incomplete  as  not  to 
Present  an  Accurate  Statement  Thereof. 

The  appellant,  on  pages  1(>  and  17  of  his  brief,  quotes 
statements  by  the  Court  at  the  hearing  held  on  July  19, 
1939,  upon  his  motion  to  strike  or  withdraw  the  finding  of 
fact,  but  the  appellant,  in  his  appendix  ( K.  2(iS-2(>9)  and  his 
brief,  pages  l(i  and  17,  fails  not  only  to  give  the  complete 
statement  of  the  Court,  but  also  to  quote  his  own  state¬ 
ments  that  brought  about  these  remarks  by  the  Court.  The 
facts  are  that  the  appellant's  counsel,  in  a  desperate  effort 
to  have  the  Court  strike  from  the  finding  of  fact  the  term 
“aiding  and  abetting"  or  any  statement  that  might  tend 
to  hold  Mr.  Burke  liable  for  the  loss  sustained  to  this  es¬ 
tate,  suggested  to  the  Court  that  it  strike  from  the  finding 
of  fact  all  language  that  might  in  any  way  charge  Burke 
with  bad  faith  and  that  he  would  have  him  resign  (Appel¬ 
lees'  App.  129,  132).  This  the  Court  refused  to  do  (Ap¬ 
pellees'  App.  127). 

VI  (g). 

The  Contention  that  the  Refusal  of  the  Trial  Court  to  Per¬ 
mit  the  Appellant  to  File  an  Additional  Motion  for  a 
New  Trial  was  an  Abuse  of  Discretion,  has  been  Aban¬ 
doned  by  Appellant. 

Although  the  appellant  in  his  brief  (p.  17)  makes  some 
mention  of  his  motion  for  leave  to  file  an  additional  motion 
for  a  new  trial,  and  in  his  statement  of  points  (brief  p.  20) 
stated  that  there  was  no  basis,  in  the  exercise  of  sound  judi¬ 
cial  discretion,  for  denying  leave  to  file  the  motion,  he  has 
not  argued  the  point,  no  further  mention  thereof  appear¬ 
ing  either  in  his  summary  of  argument  or  in  the  argument 
itself.  We  therefore  assume  that  the  point  is  abandoned. 
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VII. 

Impertinent  and  Scandalous  Statement  in  Appellant’s 
Brief  Should  be  Expunged. 

Wo  respectfully  suggest  that  the  (’curt  order  expunged 
from  the  brief  for  appellant  (p.  18)  the  following  imperti¬ 
nent  and  scandalous  statement,  which  is  wholly  without 
support  in  the  record  and  which  these  appellants,  if  per¬ 
mitted,  will  prove  to  be  without  support  in  fact: 

“The  result  is  that  the  new  administrator,  a  stranger 
to  tin*  blood  of  the  decedent,  is  now  devoting  himself, 
as  the  guardian  ad  litem  has  persistently  done  in  the 
past,  to  the  harassment  of  the  brother  and  sister  of 
said  decedent  (uncle  and  aunt  of  the  children),  with 
no  thought  or  purpose  of  realizing  upon  any  supposed 
capital  good  will  asset  for  the  benefit  of  the  children 
of  said  decedent,  but  to  harass  by  litigation  the  chil¬ 
dren's  devoted  aunt  and  uncle,  along  with  the  faithful 
ftmeral  director  in  whom  their  father  placed  confi¬ 
dence.  and  extract  as  much  as  possible  from  them.” 


CONCLUSION. 

The  record  in  this  case  discloses  a  sordid  state  of  affairs. 

It  is  shown  that  this  business,  which  had  been  established 
in  1923.  was  a  valuable  going  concern  at  the  time  of  the 
death  of  Kllen  T.  Taltavull  on  May  19, 1935;  that  her  chil¬ 
dren  were  then  infants  and  were  also  orphans,  their  father 
having  died  during  the  previous  year;  that,  immediately 
after  Mrs.  Taltavull's  death,  Mrs.  Grahe,  the  so-called 
loving  aunt  of  the  children,  Burke,  the  appellant,  her 
brother,  and  Collins,  theretofore  an  employee  of  the  busi¬ 
ness,  conceived  the  idea  of  turning  the  business  over  abso¬ 
lutely  to  Mrs.  Grahe  and  Collins,  to  be  operated  by  them  as 
partners  or  on  a  profit-sharing  basis;  that  they  acted  on 
the  advice  of  counsel;  and  that  Mrs.  Grahe  and  Collins 
immediately  thereupon  began  to  operate  the  decedent’s 
business  under  the  same  name  and  in  the  same  manner  as 
if  no  death  had  occurred. 
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It  further  appears  that  within  a  month  after  Mrs.  Talta- 
vulPs  death,  Burke  and  Mrs.  Grahe  filed  a  petition  for  the 
grant  to  Burke  of  letters  of  administration  on  the  estate. 

It  appears  from  the  testimony  of  Register  of  Wills  Cogs¬ 
well,  whom  counsel  for  the  appellant  did  not  desire  to  cross 

examine,  that  in  cases  of  this  sort  it  was  customary  for  a 

• 

guardian  ad  I  if  mi  of  infant  next  of  kin  to  be  appointed.  It 
is  shown  that,  in  order  to  avoid  such  appointment,  counsel 
for  Burke  and  Mrs.  Grahe  addressed  and  sent  a  letter  to  the 
Register  of  Wills  in  which  he  praised  Burke  and  suggested 
that  letters  be  issued  to  him  without  the  appointment  of 
a  guardian  ad  litem.  The  appointment  of  a  guardian  ad 
litem  at  this  stage  of  the  case  would  in  all  likelihood  have 
rendered  extremely  difficult  the  misconduct  which  subse¬ 


quently  occurred  in  this  case  and  it  may  well  be  assumed 
*  «  * 

that  tin*  proximate  cause  of  the  entire  loss  to  this  estate 
and  to  the  next  of  kin  was  this  surest  ion  of  counsel  that 
no  guardian  ad  litem  be  appointed. 

It  further  appears  that  Collins  and  Mrs.  Grahe  immedi¬ 
ately  took  over  the  business:  that  Burke  had  knowledge  of 


the  value  of  the  business,  having  examined  the  books  and 
records  thereof,  which,  according  to  the  report  of  the  Audi¬ 
tor,  showed  that  the  business  was  profitable:  that,  although 
having  this  knowledge,  and  although  he  also  knew  that  the 
business  had  in  fact  already  been  turned  over  to  Mrs.  Grahe, 
he  petitioned  the  Court  on  December  30,  193."),  for  author¬ 


ity  to  sell  the  stock,  fixtures  and  automobiles  to  Mrs.  Grahe 
• 

at  their  appraised  value,  saying  nothing  about  the  fact  that 
it  was  a  going  concern:  that  when  the  Register  of  Wills 
refused  to  recommend  the  granting  of  the  prayers  of  the 
petition,  counsel  for  the  administrator,  instead  of  taking 
the  matter  to  Court,  as  lie  said  he  would  do,  withdrew  the 
petition  with  the  permission  of  the  Register  of  Wills  and 
took  no  further  action  in  regard  to  the  business  until  July 
‘27,  1937,  more  than  two  years  after  Mrs.  Taltavull’s  death: 
that  appellant  then  again  applied  for  leave  to  sell  the  assets 
of  the  business  to  Mrs.  Grahe:  that  in  his  second  petition  he 
not  only  failed  to  state  that  it  was  a  going  concern,  hut,  in 
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nn  effort  to  convince  the  Court  that  the  business  was  worth¬ 
less,  knowingly  ami  grossly  understated  the  profits  which 
had  been  derived  therefrom  by  Mrs.  Taltavull  prior  to  her 
death. 

It  appears  that,  knowing  of  t lie  attitude  of  the  Register 
of  Wills  that  the  assets  of  the  business  should  not  be  sold 
as  Burke  desired  to  sell  it,  and  knowing  also  that  the  Regis¬ 
ter  of  Wills  intended  to  insist  on  an  accounting  of  the  profits 
or  losses  of  the  business  resulting  from  its  operation  after 
Mrs.  TnltavuiPs  death,  Burke  delayed  the  filing  of  his  ac¬ 
count  until  after  flu*  Court,  upon  the  recommendation  of  the 
Register  of  Wills,  had  appointed  a  guardian  ad  litem  to 
protect  the  interests  of  the  infant  next  of  kin,  and  thus  de¬ 
layed  a  determination  of  these  issues  by  the  Court. 

We  submit  that  the  record  shows  a  flagrant  maladminis¬ 
tration' of  the  estate  and  legal  grounds  for  the  removal  of 
the  administrator,  both  under  the  power  necessarily  inher¬ 
ent  in  *thc  Probate  Court  and  under  the  statutory  provi¬ 
sions  applicable  to  such  misconduct  as  that  of  which  the 
administrator  is  guilty;  and  that  the  judgments  of  the 
Court  below  removing  Burke  as  administrator  and  asses¬ 
sing  the  costs  against  him  personally,  should  be  affirmed 
with  costs. 


Respectfully  submitted, 

LAWRENCE  KOEXIGSBERGER, 
Attorney  for  Austin  F.  Canfield, 
Administrator  de  bonis  non  of  the 
Estate  of  Ellen  T.  Taltavull,  de¬ 
ceased. 

RICHARD  E.  WELLFORD, 
Guardian  ad  litem  of  William 
Warren  Taltavull.  Ann  Theresa 
Taltavull.  Jean  Marie,  Taltavull 
and  Marie  Gabriel  Taltavull. 
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AUSTIN  F.  CANFIELD,  as  Administrator  de  bonis 
non  of  the  Estate  of  Ellen  T.  Taltavull,  de¬ 
ceased,  et  al. 


SUPPLEMENT  to  BRIEF  for  APPELLEES 
CANFIELD,  Administrator  d.  b .  n.  and 
WELLFORD,  Guardian  ad  Litem . 


LAWRENCE  KOENIGSBERGER, 
Attorney  for  Austin  F.  Canfield, 
Administrator  de  bonis  non  of 
the  Estate  of  Ellen  T.  Talta¬ 
vull,  deceased. 

RICHARD  E.  WELLFORD, 

Guardian  ad  litem  of  William 
Warren  Taltavull,  Ann  The¬ 
resa  Taltavull,  Jean  Marie 
Taltavull  and  Marie  Gabriel 
Taltavull. 


Pbkss  or  Byron  S.  Adams.  Washington,  D.  C. 


IN  THE 

tHntteb  States!  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA 
January  Term,  1940. 


No.  7607 


SPECIAL  CALENDAR. 


JOSEPH  P.  BURKE,  Appellant, 

v. 

AUSTIN  F.  CANFIELD,  as  Administrator  de  bonis 
non  of  the  Estate  of  Ellen  T.  Taltavull,  de¬ 
ceased,  et  al. 


SUPPLEMENT  to  BRIEF  for  APPELLEES 
CANFIELD,  Administrator  d.  b.  n.  and 
WELLFORD,  Guardian  ad  Litem . 


By  leave  of  Court,  these  appellees  hereby  supple¬ 
ment  their  brief  heretofore  filed  herein  as  follows: 

As  an  additional  citation  to  Point  V  of  their  original 
brief  (pp. 52-53)  said  appellees  cite  the  following  case: 

White  v.  Central  Dispensary  and  Emergency 
Hospital,  69  App.  D.  C.  122,  127,  99  F.  (2d) 
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Iii  support  of  Point  VI (d)  of  their  original  brief  (p. 
56)  said  appellees  cite  the  following  cases: 

Goodcicre  v.  Pmiagoponlos,  (U.  S.  C.  A.  D.  C. 

Xo.  7339)  G8  M\*  L.  R.  570,  571. 

Shell  wan  v.  Shell  man,  68  App.  D.  C.  197,  198,  95 
F.  (2d)  108. 

Soviet  c  Suisse  Pour  Valeurs  de  Metaux  v.  Cum¬ 
mings,  69  App.  D.  C.  154,  156,  99  F.  (2d)  387. 


Respectfully  submitted, 

LAWRENCE  KOEXIGSBERGER, 
Attorney  for  Austin  F.  Canfield, 
Ad  whilst  rat  or  de  bonis  non  of 
the  Estate  of  Ellen  T.  Talta¬ 
vull,  deceased. 

RICHARD  E.  WELLFORD, 

Guardian  ad  litem  of  William 
Warren  Taltavull,  Ann  The¬ 
resa  Taltavully  Jean  Marie 
Taltavull  and  Marie  Gabriel 
Taltavull. 
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SEPARATE  BRIEF  FOR  APPELLEE 
PETER  A.  TALTAVULL 


Statement  of  Case  on  Behalf  of 
Appellee  Peter  A.  Taltavull 

This  case  presents  the  unusual  situation  wherein 
an  Appellee  agrees  with  the  contention  of  the  Appel¬ 
lant  that  the  Court  below  was  in  error  and  its  judg- 
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ment  should  be  reversed.  Disagreeing  with  the  Ap¬ 
pellee  Canfield  and  the  Appellee  Wellford  as  guard¬ 
ian  ad  litem,  he  presents  to  the  Court  his  views  as  to 
what  he  conceives  to  be  the  errors  of  the  Court  below. 

This  Appellee  reached  the  age  of  21  years  during 
the  pendency  of  the  litigation  below  and  thereby  be¬ 
came  emancipated  from  the  control  of  the  guardian 
ad  litem. 

This  Appellee  is  advised  that  the  acts  of  the  Appel¬ 
lant  Burke  which  are  challenged  in  this  proceeding 
by  the  guardian  ad  litem  were  irregular  but  not  un¬ 
lawful  or  fraudulent  and  that  the  irregularities  could 
have  been  corrected  in  the  Court  below  without  the 
necessity  of  resorting  to  the  expensive  and  drastic 
proceeding  adopted  by  the  lower  Court  in  this  case. 

This  Appellee  having  before  him  the  benefit  of 
the  Record  as  well  also  as  the  Appendix  to  the  Appel¬ 
lant’s  Brief,  in  order  to  avoid  expense,  will  not  print 
a  separate  Appendix  of  his  own  but  will  refer  when 
necessary  to  the  Appendix  to  the  Appellant’s  Brief, 
and  whenever  reference  is  made  to  the  Record  in 
this  Brief,  such  reference  is  to  the  appropriate  page 
in  the  Appendix  to  the  Brief  of  Appellant. 

POINTS  OF  ERROR 

This  Appellee  contends: 

(1)  That  the  judgment  of  the  Court  below  does 
not  conform  to  the  alleged  Findings  of  Fact  as  inter¬ 
preted  by  the  Trial  Justice  (R.  p.  98,  par.  1). 


(2)  That  upon  such  alleged  findings  as  the  Court 
below  arrived  at,  the  method  of  procedure  is  pointed 
out  by  statute  and  was  not  followed  by  the  Trial 
Court. 

(3)  Assuming  that  the  Court  below  had  power 
to  remove  the  Appellant,  it  committed  error  in  not 
following  the  direction  of  the  statute  in  the  appoint¬ 
ment  of  a  successor. 

(4)  The  Court  below  erred  in  failing  to  give  con¬ 
sideration  to  the  fact  that  Mrs.  Grahe  had  provided 
for  the  support,  education  and  maintenance  of  the 
infants  involved  herein,  as  well  also  as  in  failing  to 
give  proper  credit  to  Mrs.  Grahe  for  the  use  and 
occupancy  of  her  premises  and  compensation  for  her 
services. 


ARGUMENT 

This  proceeding  arose  out  of  a  petition  filed  by  the 
guardian  ad  litem  in  which  he  charged  the  Appellant 
with  the  grossest  kind  of  fraud.  A  long  drawn  out 
and  expensive  hearing  was  had  upon  the  conclusion 
of  which  the  Trial  Justice  filed  a  paper  entitled 
“Findings  of  Fact  and  Conclusions  of  Law/’  This 
paper  did  not  comply  with  the  rules  of  Court  con¬ 
cerning  Findings  of  Fact  and  Conclusions  of  Law. 
and  the  supposed  findings  and  conclusions  are  so 
intermingled  and  interwoven  that  it  becomes  almost 
impossible  to  separate  the  one  from  the  other.  This 
among  other  things  gave  rise  to  a  motion  on  the  part 
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of  Appellant  for  a  ‘‘new  trial  or  other  relief"  set  out 
on  page  9S  et  seq.  of  the  Record. 

It  appears  from  the  Record,  page  9S,  I,  that  the 
Trial  Justice  saw  fit  to  orally  explain  his  supposed 
findings. 

Point  1.  Bearing  in  mind  that  the  case  of  the 
guardian  ad  litem  is  grounded  upon  the  alleged  fraud 
of  Appellant  Burke,  it  clearly  appears  from  the  ex¬ 
planation  made  by  the  Trial  Justice  that  he  intended 
to  and  did  find  that  the  Appellant  Burke  was  not 
guilty  of  fraud.  Nevertheless,  as  appears  from  the 
judgment  entered  herein  (R.  p.  S9),  the  Court  vis¬ 
ited  upon  the  Appellant  Burke  a  judgment  which 
could  only  be  based  upon  a  finding  of  fraud  and  bad 
faith  on  his  part.  It  therefore  appears  that  there  is 
a  glaring  variance  between  the  findings  and  the  judg¬ 
ment.  We  have  searched  the  books  through  in  an 
endeavor  to  find  whether  or  not  there  exists  anv  de- 
cided  case  or  other  authority  for  a  Court  to  enter  a 
judgment  which  would  fit  in  only  upon  a  finding  of 
fraud  where  the  express  finding  was  that  the  party 
charged  was  not  guilty  of  fraud.  We  have  found  but 
one  case.  People  of  Jerusalem  against  the  Savior  of 
Mankind,  from  which  we  quote: 


(Pontius  Pilate) 

“You  have  presented 
unto  me  this  Man,  as  one 
that  perverteth  the  peo¬ 
ple:  and  behold  I,  hav- 


(Case  at  Bar) 

“I  do  not  believe  in 
criticising  anyone  about 
this  thing,  reputable  law¬ 
yers  have  disagreed  as  to 


ing  examined  him  before 
you,  find  no  cause  in  this 
Man,  in  those  things 
wherein  you  accuse  him 
*  *  *  But  they  are  insist¬ 
ent  with  loud  voices  re¬ 
quiring  that  he  might  be 
crucified,  and  their  voice 
prevailed.  *  *  * 

And  Pilate  gave  sen¬ 
tence  that  it  should  be  as 
they  required/' 

Luke  c.23,  v.  14,  23  &  24. 


whether  there  was  inter¬ 
meddling  or  not.  I  came 
to  the  conclusion  after 
reading  all  these  cases 
that  maybe  there  was  in¬ 
termeddling  in  good  faith 
in  the  situation ;  and  that 
is  how  I  happen  to  come 
to  this  conclusion. 

I  state  here,  I  do  not 
question  the  faith  of 
George  Sullivan  or  John 
(meaning  Joseph)  Burke. 
It  is  an  honest  difference. 
I  do  not  want  to  charge 
people  with  bad  faith.  I 
have  not  been  charging 
them  with  bad  faith  in 
this  at  all.  That  was  not 
my  idea  about  it.  *  *  * 
The  said  Joseph  P.  Burke 
be  and  he  herebv  is  re- 
moved  from  his  office  as 
administrator  of  the  es¬ 
tate  of  Ellen  T.  Talta- 
vull.  deceased." 

(R.  p.  9S  I,  R.  p.  S9  Judg¬ 
ment.) 


From  such  investigation  as  we  have  been  able  to 
make,  we  think  that  we  are  safe  in  asserting  that 
from  the  time  of  Pontius  Pilate  to  the  time  of  Mr. 
Justice  Luhring,  no  Court  in  a  civilized  country  has 
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ever  undertaken  to  say  that  it  finds  as  a  fact  a  person 
charged  with  fraud  is  not  guilty  thereof  and  at  the 
same  time  proceed  to  visit  upon  the  person  so 
charged  a  judgment  commensurate  only  with  a  find¬ 
ing  of  guilt. 

So  much,  therefore,  for  the  first  point  of  contention. 

Point  2.  If,  however,  we  treat  the  findings  of  the 
Trial  Court  as  holding  the  Appellant  Burke  guilty  of 
fraud,  then  the  Court  adopted  the  wrong  method  of 
procedure  and  entered  an  improper  judgment,  for  it 
is  provided  by  Title  IS,  Sec.  134,  D.  C.  Code  1929, 
as  follows: 


“Enforcement  of  Duty.  —  The  court  shall 
have  power  to  order  any  *  *  administrator  *  * 
who  appears  to  be  in  default  in  respect  to  *  * 
the  fulfillment  of  any  duly  in  said  court  to  be 
summoned  to  appear  therein  and  fulfill  his 
duty  in  the  premises,  on  pain  of  revocation  of 
his  power  to  act.”  (Italics  supplied.) 

We  think  it  must,  therefore,  be  concluded  that  by 
reason  of  the  statute  just  quoted,  it  was  the  duty  of 
the  Trial  Court  to  make  an  order  directing  the  Ap¬ 
pellant  Burke  to  compel  his  sister,  Mrs.  Grahe,  to 
make  an  account  to  him,  and  he  in  turn  to  make  an 
account  to  the  Court,  and  upon  his  failure  so  to  do, 
then  revoke  his  power.  We  do  not,  however,  by  mak¬ 
ing  this  suggestion  for  one  moment  admit  that  the 
facts  in  this  case  would  even  warrant  such  a  pro¬ 
ceeding. 


mm 
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Point  3.  This  Appellee  is  particularly  interested 
and  therefore  most  earnestly  presses  his  third  point 
of  error.  Assuming  that  the  Trial  Court  had  power 
to  remove  the  Appellant  and  that  it,  upon  proper 
findings  of  fact,  had  reached  the  conclusion  that  it 
should  exercise  its  power  of  removal,  then  it  was  the 
duty  of  the  Trial  Court  to  look  to  the  statute  for 
guidance  with  respect  to  the  appointment  of  a  suc¬ 
cessor  administrator.  Title  29,  Part  2,  Sec.  104,  D. 
C.  Code  1929,  sets  out  the  order  of  preference  with 
respect  to  the  appointment  administrators.  This 
Appellee,  being  above  the  age  of  21  years  at  the  time 
the  judgment  was  entered,  was  entitled  at  least  to 
be  heard  upon  his  right  to  administration.  It  is  true 
that  the  above  referred  to  section  of  the  Code  also 
provides  that  the  appointment  of  an  administrator 
shall  be  in  the  discretion  of  the  Court.  However, 
that  discretion,  we  submit,  can  only  be  exercised  after 
the  Court  has  had  a  hearing  upon  the  matter  basing 
its  discretionary  action  upon  competent  testimony 
with  respect  to  the  capacity  of  the  party  entitled  by 
the  statute  as  well  as  with  respect  to  his  qualifica¬ 
tions.  This  seems  to  be  the  conclusion  reached  by 
Mr.  Justice  Morris  of  this  Court  in  the  very  case 
relied  upon  by  the  Trial  Justice,  namely,  Guthrie  v,_ 
Welch,  24  App.  D.  C.  562.  It  would  seem  from  the 
language  of  Mr.  Justice  Morris  found  on  page  567 
of  his  opinion  that  this  Court  took  the  view  that  the 
sound  judicial  discretion  of  the  Trial  Court  could  not 
be  called  into  being  except  upon  a  determination  that 
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the  party  next  in  line  as  designated  by  the  statute 
was  an  improper  party.  Nowhere  in  this  Record  can 
it  be  found  that  any  evidence  whatever  was  taken 
or  even  called  for  by  the  Trial  Justice  concerning  the 
right,  capacity  or  qualification  of  this  Appellee  to 
become  administrator.  In  fact,  at  the  time  of  the 
judgment  in  the  Court  below,  this  Appellee's  brother, 
Wi  Warren  Taltavull,  had  passed  the  age  of  IS  years 
and  was  therefore  also  entitled  to  be  considered  for 
appointment. 

It  will  be  observed,  however,  that  from  the  judg¬ 
ment  entered  herein  (R.  p.  89).  the  Court  below  pro¬ 
ceeded  in  the  same  breath  to  remove  the  Appellant 
and  appoint  a  total  stranger  as  administrator  of  this 
estate,  thereby  depriving  those  persons  designated 
by  the  statute  of  an  opportunity  to  be  heard  upon 
the  question. 

Point  J+.  This  Appellee  cannot  pass  over  what  he 
conceives  to  be  a  grievous  error  committed  by  the 
Trial  Court  with  respect  to  giving  credit  to  his  aunt 
for  expenditures  made  by  her.  It  amply  appears 
from  the  Record  (pp.  3.  ISO.  183.  1S4.  199.  204,  256 
and  257)  that  this  Appellee,  his  brother  and  two  sis¬ 
ters.  were  left  orphans  and  homeless:  that  the  home 
in  which  their  deceased  father  and  mother  had  re¬ 
sided  and  conducted  their  business,  upon  the  death 
of  their  mother,  became  the  absolute  property  of 
their  aunt.  Mrs.  Grahe:  that  she,  out  of  respect  to 
the  memory  of  her  deceased  sister,  and  affection  for 
her  deceased  sister's  children,  gave  up  her  own  home. 
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moved  into  the  premises  lately  occupied  by  her  de¬ 
ceased  sister,  became  practically  a  second  mother  to 
your  Appellee  and  his  orphan  brother  and  sisters, 
provided  for  their  education,  maintenance  and  sup¬ 
port,  thereby  preventing  them  from  being  sent  to  an 
orphans’  asylum.  However  irregular  may  have  been 
the  acts  of  Appellant  Burke,  from  all  of  the  evidence 
in  this  case,  it  cannot  be  said  that  he  or  his  sister, 
Mrs.  Grahe,  had  been  guilty  of  any  fraudulent  act 
whatsoever,  but  had  bent  their  best  efforts  t-o  protect 
the  five  orphan  children,  keep  them  from  an  orphans' 
home,  and  maintain  them  in  home-like  surroundings 
with  their  owm  flesh  and  blood  as  associates.  Yet, 
we  find  the  Court  below  saddling  upon  these  unfor¬ 
tunate  orphans  upon  whom  the  chill  hand  of  death 
had  already  rested  so  heavily,  an  enormous  and  un¬ 
justified  expense,  like  Pontius  Pilate,  listened  to  the 
cry  of  the  guardian  ad  litem,  to  crucify  these  infants, 
take  from  them  the  small  pittance  that  was  being 
provided  for  them  as  best  she  could  bo  their  aunt  and 
use  up  such  funds  as  the  administrator  may  have  had 
in  his  hands  belonging  to  them  in  the  payment  to 
total  strangers  of  administrator's  and  guardian  ad 
litem  fees.  Such  may  have  been  the  law  in  the  year 
33  A.  D.,  but  w*e  doubt  the  wisdom  or  justice  of  ap¬ 
plying  such  rules  to  present  day  situations. 

It  is  therefore  submitted  that  the  judgment  of  the 
Court  below  should  be  reversed  and  all  costs  of  this 
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proceedings  saddled  upon  the  guardian  ad  litem  per¬ 
sonally. 

V 


Respectfully  submitted  for  the 

Appellee  Peter  A.  Taltavull. 
William  J.  Neale, 

Attorney. 


Palmer,  Stellwagex  &  Neale, 
Of  Counsel , 

Slo  Fifteenth  St.,  N.  W. 
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REPLY  BRIEF  FOR  APPELLANT 


Appellant  again  submits,  with  unbounded  confidence, 
that  the  statement  of  the  case  contained  in  Appellant’s 
Brief  is  a  full  and  fair  statement  of  everything  per¬ 
tinent  to  the  appeal,  and  that  the  so-called  statement 
of  the  case  contained  in  the  Brief  for  Appellees  Can- 
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field  and  AVellford  constitutes  an  ingenious  attempt  to 
reflect  upon  the  integrity  of  Appellant  and  his  counsel 
through  incomplete  and  misleading  assertions  not  war¬ 
ranted  by  the  record  and  at  variance  with  the  ultimate 
admission  by  the  trial  Justice  that  he  did  not  question 
the  good  faith  of  either  Appellant  or  Appellant’s 
counsel  (R.  268). 

For  instance,  on  pp.  2-3  of  said  Brief  for  such  Ap¬ 
pellees,  Appellant  and  his  counsel  are  described  as 
having  participated  in  an  “arrangement",  a  day  or 
two  after  Mrs.  Taltavull’s  death,  to  turn  over  to  Mrs. 

Gralic  and  Mr.  Collins  “without  anv  Court  authoritv” 

♦  • 

an' “undertaking  business"  left  by  decedent.  The  rec¬ 
ord  shows  beyond  the  possibility  of  dispute  or  mis¬ 
understanding  that  there  was  no  such  turning  over  to 
Mrs.  (Jrahe  and  Mr.  Collins,  but  that  Mrs.  Grahe,  who 
actually  owned  the  premises  herself  (R.  191),  and  who 
generously  permitted  the  use  thereof  as  a  home  for 
decedent's  children,  also  agreed  to  temporary  continu¬ 
ance  of  the  undertaking  business  in  her  said  premises 
to  keep  the  doors  from  being  closed — doing  so  wholly 
at ! her  own  expense  and  risk  (R.  171,  173-4),  and  not 
“to  the  prejudice  of  the  estate"  (R.  145) — during  the 
necessary  interim  preceding  administration,  “just 
temporarily’’  (R.  239).  Accordingly,  the  aforesaid 
mis-description  so  given  by  said  Appellees  hardly  rises 
to!  the  dignity  of  a  half-truth  or  even  a  quarter-truth. 

Again,  said  Appellees  attempt  (p.  3  of  said  Appel¬ 
lees’  Brief)  to  add  to  such  unfair  imputations  upon 
Appellant  and  his  counsel  by  the  further  unqualified 
charge  that  such  counsel  sought  to  prevent  appoint¬ 
ment  of  a  guardian  ad  litem  in  the  administration  pro¬ 
ceeding  thereafter  instituted,  notwithstanding  the  un- 
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contradicted  evidence  (in  nowise  alluded  to  in  said 
Appellees’  Brief)  that  such  counsel  did  not  seek  to 
prevent  appointment  of  a  guardian  ad  litem ,  but  wel¬ 
comed  such  appointment,  and  his  letter  about  his  ac¬ 
quaintance  with,  and  confidence  in,  the  proposed  Ad¬ 
ministrator  (to  which  letter  said  Appellees  allude) 
was  never  written  until  after  Deputy  Register  of  Wills, 
Merscli,  had  questioned  such  counsel  in  such  connection 
and  had  himself  suggested  the  letter  to  save  ‘‘needless 
expense",  as  Mr.  Merscli  himself  testified  (R.  259). 
Said  Appellees  avoided  any  mention  of  Mr.  Merscli ’s 
testimony  which  carefully  explained  how,  in  view  of 
Code  Section  287,  the  appointment  of  a  guardian  ad 
litem  was  deemed  by  him  to  be  a  needless  expense,  and 
lie  had  so  recommended  to  the  Court,  and  the  Court 
adopted  his  recommendation.  It  is  not  apparent  why 
either  Appellant  or  his  counsel  should  be  reflected  upon 
because  a  Deputy  Register  of  Wills  recommended  in 
good  faith  a  course  from  which  the  Register  belatedlv 
would  like  to  dissent,  notwithstanding  the  Court’s  as¬ 
sent. 

Further  along,  on  p.  6  of  said  Appellees’  Brief,  said 
Deputy  Register  of  Wills  Merscli  is  mentioned  as  hav¬ 
ing  supposedly  “refused’’  to  present  to  the  Court  a 
certain  petition  of  Appellant  during  the  temporary  ab¬ 
sence  of  the  Register  of  Wills  in  July  1937,  and  coun¬ 
sel  for  Appellant  is  depicted  as  having  improperly 
sought  to  take  advantage  of  such  absence.  The  truth 
of  the  matter,  shown  by  the  record,  is  that  Mr.  Merscli 
expressly  testified  having  told  said  counsel  for  Ap¬ 
pellant  that  “he  was  entitled”  to  have  the  petition  pre¬ 
sented  to  the  Court  if  he  insisted  upon  it,  but  asked 
said  counsel,  “as  a  personal  favor”,  not  to  insist  dur- 


ing  Mr.  Cogswell 's  absence,  which  he  did  not,  notwith¬ 
standing  the  expressed  viewpoint  stated  by  said  counsel 
that  “after  all  you  boys  don't  decide  these  things” 
(Appellees’  App.  114-11")).  Mr.  Merscli  testified  such 
statement  of  counsel  followed  explanation  to  such  coun¬ 
sel  that — 


“I  could  not  conscientiously  mvself  dictate  and 

»  •> 

sign  the  kind  of  memorandum  that  I  thought  the 
Register  of  Wills  would  expect  signed”, 

and  also — 


“I  could  not  send  to  the  Court  a  dictated  mem¬ 
orandum  that  I  myself  thought  proper  without 
advising  the  Court  of  Mr.  Cogswell’s  view”, 

whereupon  no  objection  was  offered  by  such  counsel  to 
presentation  of  both  views  to  the  Court  (Appellees’ 
App.  114),  and  when  Mr.  Merscli  explained  that,  even 
thait  method  would  be  embarrassing  to  him,  said  coun¬ 
sel  did  not  insist  (Appellees’  App.  114-115),  and  the 
matter  was  held  to  await  Mr.  Cogswell’s  return. 

On  p.  6  of  said  Appellees'  Brief,  special  mention  is 
made  of  the  collection  by  the  Administrator  of  $3,342.06 
accrued  funeral  accounts  for  periods  previous  to  dece¬ 
dent’s  death,  reported  by  the  Administrator  in  his  in¬ 
ventory  of  money  and  debts  tiled  Oct.  17, 1935  (R.  6),  but 
no  mention  made  in  said  brief  of  the  undertaking  busi¬ 
ness  liabilities  left  by  decedent  aggregating  in  excess 
of  $2,500  (R.  22). 

The  repeated  criticism  by  said  Appellees  throughout 
their  Brief  of  the  cash  receipts  and  disbursements 
method  of  bookkeeping,  used  by  decedent  and  her  de- 


o 


ceased  husband  in  the  conduct  of  their  business  and 

also  for  income  tax  returns  is  hardly  a  justifiable 

criticism  of  Appellant,  who  had  nothing-  to  do  with  the 

selection  of  such  svsteni,  and  had  no  other  system  fur- 

nished  him.  The  substantial  reliability  of  such  system 

•  * 

is,  moreover,  recognized  by  Congress  from  the  accept¬ 
ance  of  income  tax  returns  on  such  basis. 

A  comparison  of  the  complete  and  connected  facts 
set  forth  in  Appellant’s  statement  of  the  case  with  the 
incomplete  and  disconnected  portrayal  in  the  so-called 
statement  of  the  case  by  said  Appellees,  interspersed 
with  a  series  of  unwarranted  reflections  upon  Appel¬ 
lant  and  his  counsel. should  be  most  revealing  to  this 
Honorable  Court  as  to  the  real  nature  of  the  case  and 
the  lack  of  merit  in  the  propositions  advanced  by  said 
Appellees. 

At  p.  4 2  of  said  Appellees’  Brief,  counsel  for  Ap¬ 
pellant  is  further  assailed  because  Appellant’s  Brief 
(p.  8)  mentioned  the  fact  that  Appellant’s  conclusion 
on  the  question  of  business  good  will,  reached  after  he 
had  become  Administrator  and  had  studied  the  entire 


situation,  “was  sanctioned  by  legal  counsel  of  estab¬ 
lished  integrity  and  ability’’.  It  is  a  matter  of  public 
record  that  this  Honorable  Court  has  unhesitatingly 


affirmed  as  of  its  “own  knowledge”  in  a  recent  case  in 


which  live  Justices  sat,  that  the  character  and  motives 


of  such  particular  counsel  “are  of  the  highest*’  (67 
App.  1).  C.  228,  decided  May  3,  1937).  Neither  the 
possession  of  integrity  and  ability  by  legal  counsel,  nor 
the  mention  thereof,  should  be  considered  as  creating 
an  egotistical  status,  but  rather  as  a  necessary  and 
indispensable  part  of  his  required  equipment.  Conse¬ 
quently,  when  a  reference  to  such  qualifications  be- 
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comes  pertinent  in  a  particular  case,  it  would  be  most 
unfair  (whether  the  case  be  an  ordinary  one  or  a  bit¬ 
terly  fought  one)  to  require  the  client  to  place  himself 
at  the  disadvantage  of  engaging  new  counsel  in  order 
to  mention  such  essential  qualifications  as  being  pos¬ 
sessed  by  his  counsel. 

It  is  self-evident  that,  had  Appellant  contemplated 
the  doing  of  the  evil  things  attributed  to  him  by  said 
Appellees,  he  would  certainly  never  have  employed  any 
such  counsel  to  represent  the  decedent's  estate.  Fur¬ 
thermore,  the  series  of  insinuations  by  said  Appellees 
that  such  counsel  did  not  loyally  represent  said  estate, 
but  served  instead  supposedly  conflicting  interests  of 
Appellant  and  his  sister,  Mrs.  Grahe,  are  wholly  with¬ 
out  basis  in  the  record. 


I. 

NARRATIVE  STATEMENTS  OF  PROCEEDINGS 

AT  TRIAL. 

At  pp.  19-20  of  said  Appellees’  Brief,  it  is  asserted 
that  this  Court  should  disregard  all  such  statements. 
The  contention  is,  however,  a  mere  repetition  of  an 
earlier  motion,  which  this  Honorable  Court  denied  on 
June  5,  1940,  after  it  had  been  made  manifest  that  Ap¬ 
pellees'  demand  that  question  and  answer  be  substi¬ 
tuted  for  all  narrative  statements  of  testimony  had 
been  fully  complied  with,  and  that  said  Appellees  were 
seeking,  without  warrant,  to  get  rid  of  irrefutable  evi- 
dentiarv  matter  of  a  documentarv  nature,  and  there- 
fore  not  contained  in  question  and  answer  form  so  as 
to  come  within  F.  R.  C.  P.  75  (c).  If  said  Appellees 


really  questioned  the  accuracy  of  any  of  such  narrative 
matter,  there  was  a  rcadv  remedv  under  F.  R.  C.  P. 
7.)  (h)  by  pointing  out  the  claimed  inaccuracy  to  tlie 
Court  below  and  having  it  corrected. 

II. 

DID  DECEDENT  LEAVE  A  VALUABLE  BUSINESS 

GOOD  WILL? 

At  pp.  31-32  of  said  Appellees’  Brief,  attempt  is 
made  to  establish  that  decedent  did  leave  a  valuable 
business  good  will.  However,  a  comparison  of  the 
assumptions  in  such  argument  with  the  complete  and 
connected  facts,  carefully  set  forth  in  Appellant’s 
Brief,  will  completely  destroy  the  argument. 

Moreover,  such  argument  is  submitted  by  said  Ap¬ 
pellees  with  poor  grace,  after  their  own  failure  to  take 
any  practical  steps  to  realize  upon  the  supposed  capital 
value  of  the  supposed  good  will  asset,  which,  in  conse¬ 
quence,  filially  became  abandoned  on  November  2,  193!) 
by  removal  of  the  business  sign  and  business  telephone, 
and  actual  storage  of  the  business  chattels  (R.  104- 
109),  all  of  which  had  been  repeatedly  tendered  by  Mrs. 
Grahe  (R.  GO;  66;  So).  It  is,  obviously,  neither  fair 
nor  logical  to  thus  show  by  action  a  complete  lack  of 
confidence  in  the  existence  of  a  capital  good  will  asset, 
and  yet  assert  the  existence  thereof  in  pursuing  those 
nearest  and  dearest  to  decedent's  children.  In  common 
frankness,  said  Appellees  should  admit  their  error, 
and  not  steer  an  inconsistent  course. 


1  SO-CALLED  NEGLIGENCE  AND  WASTE 


At  pp.  33-34  of  said  Appellees'  Brief,  unsupported 
charges  of  negligence  and  waste  are  intermingled  with 
equally  unsupported  charges  of  lack  of  candor  on  the 
part  of  Appellant  and  his  counsel. 

Just  why  said  Appellees  persist,  wholly  without  war¬ 
rant,  in  questioning  the  good  faith  of  Appellant  and 
his  counsel,  notwithstanding  the  ultimate  admission  bv 
the  trial  Justice  (R.  2(18),  and  the  failure  of  said  Ap¬ 
pellees  to  prosecute  a  cross-appeal,  is  difficult  to 
understand. 

Moreover,  the  proposition  that  an  honest  difference 
in  judgment  constitutes  negligence  or  waste  is  too  ab¬ 
surd  for  discussion.  The  books  are  full  of  cases 
involving  honest  differences  in  judgment  by  adminis¬ 
trative  officers  as  to  what  constitutes  a  valuable  or 
recoverable  asset  in  a  particular  situation.  The  cases 
have  arisen  most  frequently  in  the  administration  of 
bankruptcy  estates.  Instead  of  assuming  a  particular 
Trustee  to  be  guilty  of  negligence  or  waste,  the  Bank¬ 
ruptcy  Courts  have  recognized  honest  differences  in 
judgment  as  being  natural  and  normal.  Scrupulously 
avoiding  the  exceeding  of  its  jurisdiction  by  undertak¬ 
ing  to  decide  the  ultimate  merits  affecting  outside  par¬ 
ties,  and  in  their  absence,  the  Bankruptcy  Courts  have 
adopted  the  wiser  and  saner  course  of  exercising  their 
discretion  liberally  in  behalf  of  permitting  the  use  of 
the  name  of  the  Trustee  by  minority  creditors  who 
claim  as  constituting  assets  of  the  bankrupt  estate 
what  the  Trustee  does  not  so  consider.  Remington  on 


Bankruptcy  (4th  Ed.)  Sec.  2223,  and  eases  collected. 

In  the  ease  on  appeal,  there  was  no  occasion  to  ask 
the  Court  to  exercise  its  discretion  to  permit  the  use 
of  Appellant’s  name  as  Administrator  to  take  steps 
against  Mrs.  Grahe  to  obtain  the  so-called  capital  good 
will  asset,  because  Mrs.  Grahe  repeatedly  tendered  it 
(R.  (>0:  ()G;  85),  vet  Appellees  compelled  its  abandon¬ 
ment  (R.  104-109)-  thereby  avoiding  a  practical  test 
of  its  lack  of  value.  Nevertheless,  said  Appellees 
insist  upon  pursuing  those  nearest  and  dearest  to 
decedent’s  children  regarding  so-called  profits  claimed 
by  them  to  have  been  produced  by  sueh  supposed  yet 
abandoned  capital  good  will  asset. 

IV. 

SUPPOSED  GROUNDS  FOR  REMOVING 
ADMINISTRATOR. 

At  pp.  44-52  of  said  Appellees’  Brief,  four  supposed 
grounds  for  removing  Appellant  as  Administrator  are 
attempted  to  be  assigned. 

IV  (a). — Incompetence  of  Administrator  due  to  his 
own  supposed  individual  liability  to  pay  damages. 
This  supposed  ground  is  obviously  lacking  in  factual 
as  well  as  legal  basis. 

IV  (b). — Waste  by  Administrator. — This  supposed 
ground  is  also  wholly  lacking  in  factual  basis,  and  the 
Court  below  did  not  undertake  anv  such  finding.  Not 
only  has  there  been  no  semblance  of  waste  of  any  kind, 
and,  instead,  a  conscientious  effort  to  conserve  and  do 
the  most  for  the  children  of  decedent,  but  the  so-called 
good  will  valuation  expert  produced  in  the  Court  below 


claimed  the  capital  good  will  value  to  have  increased 
to  $50,000  (R.  222 )  from  $28,000  at  decedent’s  death 
(R.  221). 

IV  (c). — Sale  or  disposal  of  assets  without  a  pre¬ 
vious  order  of  Court. — This  supposed  ground  is  also 
whollv  lacking  in  factual  basis,  was  not  contained  in 
the  ^charges  made,  and  the  Court  below  did  not  under¬ 
take  any  such  muling.  The  undisputed  evidence  was 
merely  that  Mrs.  Grahe  had  agreed  to  pay  the  ap¬ 
praised  price  for  the  business  chattels,  but  no  sale 
was  concluded  or  delivery  made  awaiting  approval  by 
the  Court  (K.  1(5;  148;  168). 


IV  (d). — Failure  to  account. — No  such  ground  was 
embodied  in  the  charges  made,  and  the  Court  below 
did  not  undertake  to  sustain  any  such  ground.  The 
time  for  the  Administrator’s  account  had  been  ex¬ 
tended  to  August  16,  1937  (Appellees’  App.  16),  and  a 
statement  for  account  was  actually  filed  before  any 
charges  were  brought  (R.  19-22).  The  argument  (p.  52 
of  said  Appellees*  Brief)  that  the  account  should  be 
treated,  as  a  “nullity”  because  it  failed  to  cover  the 


business  operation  which  the  Administrator  never  con¬ 
ducted.  and  lacked  special  authorization  under  the 
statute  to  conduct,  is  predicated  upon  some  supposed 
judicial  authority  of  the  Register  of  Wills,  which  is 
manifestlv  lacking.  He  is  merelv  the  Clerk  of  the  Pro¬ 


bate  Court.  He  may  make  recommendations  to  the 
Court,  but  no  adjudications.  The  ministerial  relation 
of 'the  Clerk  of  a  Court  to  the  judicial  duties  of  the 
Cohn  should  never  be  confused  bv  treating  the  Clerk 
as  making  judicial  determinations.  Ex  parte  United 
States ,  242  C.  S.  27,  40;  61  L.  Ed.  129,  139-140. 


V,  VI  and  VII. 


REMAINING  CONTENTIONS  IN  SAID 
APPELLEES’  BRIEF. 


The  remaining  contentions  contained  in  pp.  52-00  of 
said  Appellees’  Brief  seek  to  dispose  of  Appellant’s 
Brief  without  really  answering  the  points  made  therein. 


Their  contention  (pp.  52-53)  that  an  Administrator 
mav  be  removed  on  grounds  neither  charged  nor  found 

V  iT'  O 

is  contrary  to  principle  and  justice,  and  is  not  sup¬ 
ported  by  a  single  case  cited  by  them. 

Their  contention  (pp.  53-54)  that  the  gravamen  of 
tile  charges  made  was  not  fraud  is  not  borne  out  by 
the  charges  (R.  23-39). 

Their  contention  (pp.  54-55)  that  Appellant  cannot 
be  heard  to  question  the  ineligibility  of  the  successor 


selected  in  the  order  of  removal  is  not  believed  to  be 
sound  in  the  absence  of  express  waiver  or  consent  by 
all  eligibles. 

Their  contention  (p.  55)  that  Appellant  is  properly 

saddled  with  the  expense  of  re-constructing  decedent’s 

bookkeeping  system,  and  with  the  stenographic  cost 

of  ineffectually  attempting  to  prove  him  guilty  of 

fraud,  is  so  obviouslv  untenable  that  thev  are  finally 

•  »  • 

compelled  to  take  refuge  behind  the  unsupported  claim 
that  the  Appellant  was  really  guilty  of  “misconduct”. 

Their  contentions  ( pp.  56-57)  that  the  findings  of 
fact  are  “sufficient”,  and  that  none  are  required  in 
“trials”  in  probate  because  a  determination  is  no  part 
of  a  trial,  are  believed  to  require  no  special  response. 

Their  contentions  (pp.  57-58)  that  the  statement  of 
the  case  in  Appellant’s  Brief  is  “incomplete”,  and 


that  Appellant  lias  abandoned  the  point  that  there  was 
no  basis  in  the  exercise  of  sound  judicial  discretion 
for  the  Court  below  to  deny  leave  to  tile  the  additional 
motion  for  new  trial,  are  both,  obviously,  without  sup¬ 
port.  The  last-named  point  is  definitely  preserved  and 
relied  upon  in  Appellant’s  Brief  (K.  17-18;  *20).  The 
point  was  so  clear  and  unanswerable  that  special  argu¬ 
ment  was  not  deemed  necessary. 

Their  contention  (p.  .')8)  that  certain  matter  appear¬ 
ing  on  p.  IS  of  Appellant's  Brief  should  be  expunged 
is  lobviouslv  without  basis.  The  matter  sought  to  be 
expunged  gives  precise  record  references  supporting  it. 

CONCLUSION. 

The  repercussions  from  the  rulings  of  the  Court  be¬ 
low  cannot  help  reflecting  upon  the  administration  of 
justice.  Xo  upright,  honest  and  devoted  Uncle  or  Aunt 
would,  in  the  future,  dare  assume  the  duties  of  an  Ad¬ 
ministratorship  in  behalf  of  nephews  and  nieces,  be¬ 
cause  no  matter  what  their  good  faith,  including 
employment  of  legal  counsel  of  established  integrity 
and  ability,  there  would  be  great  danger  of  the  intro¬ 
duction  into  the  administration  proceeding  of  strangers 
to  the  blood  obtaining  a  carte  blanche  commission  from 
the  Court  to  assail  and  harass  such  Uncle  and  Aunt, and 
without  any  requirement  even  of  consistency  in  the 
positions  taken  by  such  intervening  strangers. 

It  is  submit  led  that  the  judgments  below  should  be 
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reversed,  and  all  costs  saddled  upon  the  Appellee  Well- 
ford  personally,  with  restoration  to  the  estate  of  the 
large  payments  to  him  on  account  of  compensation. 

Respectfully  submitted, 

George  E.  Sullivan, 
Attorney  for  Appellant. 
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In  order  to  clear  up  serious  confusion  injected  by 
appellee  Wellford  at  the  argument,  and  which  appel- 


lant  lacked  time  for  response,  the  following  is  sub¬ 
mitted  (with  leave  of  Court): 

1.  Claim  that  appellant’s  counsel  represented 
hostile  or  conflicting  interests. — Because  the  counsel 
employed  for  the  estate  signed,  as  counsel  for  peti¬ 
tioners,  the  petition  for  administration  executed  by 
decedent's  brother  and  sister  in  accordance  with  the 
usual  practice,  appellee  Wellford  sought  to  reflect 
upon  such  counsel  as  being  shown  by  the  fact  of  such 
signing  to  have  represented  hostile  or  conflicting  in¬ 
terests,  notwithstanding  the  uncontradicted  evidence 
that  said  counsel  was  employed  solely  "On  behalf  of 
the  estate”  (R.  179).  and  represented  it  loyally 
throughout. 

2.  Claim  that  appointment  of  a  guardian  ad  litem, 
before  the  appointment  of  the  administrator ,  to  re¬ 
port  upon  the  competency  of  Mr.  Burke  would  have 
caused  his  elimination,  and  the  engaging  by  the 
estate  in  the  undertaking  business. — Such  claim  con¬ 
fuses  a  number  of  inherent  factors.  Xo  guardian  ad 
litem  so  appointed  could  have  honestly  reflected  upon 
Mr.  Burke,  or  upon  the  temporary  and  precautionary 
steps  taken  to  prevent  a  serious  change  in  the  status 
quo  until  it  could  be  ascertained  whether  the  dece¬ 
dent  left  a  business  good  will.  Consequently,  any 
suitable  guardian  ad  litem  would  necessarily  have 
recommended  Mr.  Burke's  appointment,  and  that 
would  have  completed  the  expected  service  of  the 
guardian  ad  litem.  However,  had  the  Court  appoint¬ 
ed  Mr.  Wellford  at  that  time,  and  had  Mr.  Wellford 


insisted  upon  rendering  additional  service  in  the  way 
of  supervising  the  Administrator,  and  had  Mr.  Well- 
ford  sought  and  obtained  from  the  Court  an  order 
overruling  the  Administrator's  judgment  and  direct¬ 
ing  that  the  estate  engage  in  the  undertaking  busi¬ 
ness.  in  disregard  of  the  controlling  statute  (Title  29, 
Sec.  SO,  D.  C.  Code  of  1929),  what  would  have  been 
the  result?  Mr.  Collins,  the  chief  business-getter 
(R.  2G1),  and  generally  recognized  to  be  absolutely 
indispensable  to  any  successful  conduct  of  such  busi¬ 
ness  (R.  164-5;  ITS;  191 ;  261).  and  who  had  no  con¬ 
tract  obligating  him  to  serve  the  estate  for  a  single 
day,  would  have  walked  out  about  July  1.  1935.  in¬ 
stead  of  November  1,  1939.  and  Mrs.  Crahe's  oppor¬ 
tunity  to  contribute  her  own  premises  and  services 
along  with  those  of  Mr.  Collins,  in  a  heroic  effort  to 
provide  for.  maintain  and  educate  live  orphan  chil¬ 
dren,  would  have  been  lost.  Instead,  the  Adminis¬ 
trator  would  have  found  himself  with  the  name  *‘W. 
Warren  Taltavull."  together  with  some  miscellaneous 
business  chattels,  but  minus  the  chief  business-getter 
and  minus  any  business  premises,  and  without  even 
a  legal  assignment  to  his  decedent  of  such  name  which 
was  that  of  another  decedent,  such  other  decedent 
having,  in  fact,  left  a  son  by  the  same  name.  It  is 
difficult  to  conceive  how  anything  but  disaster  could 
result  from  any  attempt  to  conduct  business  under 
such  conditions.  After  a  serious  and  certain  dissi¬ 
pation  of  the  assets  of  the  estate  in  such  attempt,  it 
would  have  had  to  be  abandoned. 


3.  Sale  of  supposed  business  good  will.  —  The 
specious  argument  has  been  advanced  that,  because 
the  services  of  the  chief  business-getter  Collins,  in 
combination  with  the  business  premises  and  services 
of  Mrs.  Grahe,  produced  something  for  such  services 
and  the  rental  value  of  such  premises  over  and  above 
other  expenditures,  there  must  have  been  a  valuable 
and  salable  good  will.  But  what  could  have  been 
offered  for  sale,  and  how ?  Would  the  public  have 
been  offered  the  name  “W.  Warren  Taltavull,”  for 
which  no  assignment  had  even  been  executed  to  this 
decedent  (R.  242),  at  the  same  time  telling  the  public 
frankly  that  no  business  premises  went  along  with 
the  sale,  nor  business-getting  and  service-rendering 
assistance  of  Mr.  Collins  or  anyone  else,  but  that  the 
purchaser  must  furnish  his  own  premises  and  busi¬ 
ness-getting  and  service-rendering  personnel?  Or 
would  the  Administrator  have  been  expected  to  mis¬ 
describe  the  so-called  business  good  will  in  the  same 
manner  as  Mr.  Wellford  described  it  in  his  petition 
to  remove  the  Administrator?  If  the  latter,  the  Ad¬ 
ministrator  would  hardly  have  been  able  to  defend 
against  a  claim  by  a  purchaser  to  refund  his  money 
because  obtained  through  false  pretenses. 

4.  Blowing  hot  and  cold.  —  While  a  Court  may 
tolerate  many  things  due  to  excessive  zeal,  it  can 
never  tolerate  gross  inconsistency  and  contradiction 
in  the  attitudes  of  an  official.  The  fact  that  a  guar¬ 
dian  ad  litem  serves  without  either  oath  or  bond  does 
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not  grant  him  immunity  to  indulge  in  inconsistency 
and  contradiction.  In  the  petition  for  removal  of 
the  Administrator,  it  was  claimed  that  the  Admin¬ 
istrator  was  in  duty  bound  to  at  least  seek  instruc¬ 
tions  for  sale  of  what  the  guardian  ad  Litem  claimed 
to  be  a  business  good  will.  But,  when  the  Adminis¬ 
trator,  although  not  acquiescing  in  the  existence  of 
any  valuable  or  salable  business  good  will,  accommo¬ 
dated  the  guardian  ad  litem  by  expressly  seeking  such 
instructions  (R.  60;  66;  85).  and  even  tendering  Mrs. 
Grahe’s  written  offer  to  permit  the  temporary  use  of 
her  premises  for  the  conduct  of  such  attempted  sale 
(R.  63;  69;  S6-7).  the  guardian  ad  litem  resisted  the 
giving  of  an\’  such  instructions  for  a  sale  (R.  S7 ; 
269) .  and  the  business  sign  was  taken  down,  the  busi¬ 
ness  telephone  surrendered,  and  the  business  chattels 
placed  in  storage  on  Nov.  2.  1940,  in  lieu  of  the  new 
Administrator  and  said  guardian  ad  litem  attempt¬ 
ing  any  sale  (R.  104-109).  Why  such  abandonment 
of  what  was,  and  is,  claimed  by  them  to  constitute 
a  valuable  capital  good  will  asset?  The  subterfuge 
resorted  to  of  making  a  formal  joint  assignment  to 
one  adult  child  and  four  minor  children  against  their 
will  (R.  104-109),  to  supposedly  install  them  in  what 
is  undeniably  a  speculative  and  personal-service 
business  without  either  a  business  premises  or  a  busi¬ 
ness-getting  and  semce-rendering  personnel,  ought 
not  to  deceive  anvone.  There  has  been  no  use  or  dis- 
play  of  the  name  “W.  Warren  Taltavull,”  or  even 
“Taltavull  Funeral  Home,”  since  November  2,  1939. 


notwithstanding  the  understanding  to  the  contrar 
given  the  Court  by  Mr.  Wellford  at  the  hearing. 

Respectfully  submitted. 

George  E.  Sullivan, 
Attorney  for  Appellant. 


